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Preface 


Volume 1B, previously recompiled in 1953, accumulated a substantial supple- 
ment including complete revision of the provisions on the courts. The volume is 
being reissued to incorporate the amendments in the main text. 


Since all but seventeen counties are currently governed by the provisions of 
Chapter 7A and the District Court system and since the other seventeen counties 
will go under the new system on the first Monday in December, 1970, statutes 
applicable only to the old court system or expressly for a limited time, such as G. S. 
7-44 and 7-45, were moved from the Permanent Volume to an Interim Supplement. 
The reference “See Supplement” will direct the reader to the text of the section 
or, after the 1971 Supplement is issued, to a citation of the section’s repeal or 
expiration. 


Beginning with formal opinions issued by the North Carolina Attorney General 
on July 1, 1969, such opinions which construe a specific statute will be cited as an 
annotation to that statute. For a copy of an opinion or of its headnotes write the 
Attorney General, P. O. Box 629, Raleigh, N. C. 27602. 


Responsibility for the final editorial decisions rests with this Office. We welcome 
your criticism and suggestions and request that you send them to the Attorney 
General. 

RosertT Morcan 
Attorney General 
December 15, 1969. 
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§ 2-1. Judge of probate abolished 
probate judge is abolished, and the duties 
superior court as judges of 


Chapter 2. 
Clerk of Superior Court. 


perior court as clerks of said court. 
In the exercise of his duties in matters relating to his probate jurisdiction, any 


3. To notify commissioners 


. [Repealed. | 
to 2-36. [See Supplement.] 


. To keep fee bill posted. 


. [See Supplement. | 
. To file papers in proceedings. 


. To keep records of his office; obtain- 


ing originals or copies, 
. To endorse date of issuance on proc- 
ess. 


. To keep books or microfilm; enu- 


meration. 

of insol- 
vency of surety company in which 
county officer bonded. 


Article 5. 
Reports. 


. [See Supplement. ] 


. List of attorneys at law to Commis- 
sioner of Revenue. 


Article 6. 


Money in Hand; Investments. 

to 2-51. [See Supplement.] 

. Payment of insurance to persons 
under disability. 


3. Payment of money for indigent chil- 


dren and persons non compos 
mentis. 
. Limitation on investment of funds 


in clerk’s hands. 


5. Investments prescribed; use of funds 


in management of lands of infants 
or incompetents. 


6. Securing bank deposits. 


. Inspection of records by Local Gov- 
ernment Commission; report to 
solicitor of mismanagement. 

. [See Supplement. ] 

. Liquidation of unauthorized invest-- 
ments within year. 

. Violation of §§ 2-54 to 2-59 a mis- 
demeanor. 


Article 1. Sec 
2-28 
The Office. 9.55 
Judge of probate abolished; clerk se 
jacks as judge. 9-39 
Election; term of office. 9-40 
2-4. [See Supplement. ] 
Oath of office. 544 
Vacancy; judge of district fills. 
Removal for cause. 
. Office and equipment furnished. 2-42 
Solicitor to examine and report on 
office. 2-43 
Article 2. 
Assistant Clerks. 
to 2-12. [See Supplement. ] 
Article 3. 
Deputies. 2-44 
O_AFR 
to 2-15. [See Supplement.] meas 
Article 4. 
Powers and Duties. 
. Powers enumerated. 
3.1. Validation of oaths administered 2-46 
by clerks, 2-52 
2. Validation of oaths administered 
to public officers. 2-53 
Disqualification to act. 
. Prior orders and judgments vali- 
dated. 2-54 
. Waiver of disqualification. ia 
. Disqualification unwaived; cause re- 2-55 
moved or judge acts. 
. Disqualification at time of elec- 
tion; judge acts. 2-5 
. Custody of records and property of 2-57 
office. 
. Unperformed duties of outgoing 
clerk. 2-58 
. Location of and attendance at office. 2-59 
5. Obtaining leave of absence from of- 
fice. 2-60 
2-27. [See Supplement. ] 
ARTICLE 1, 
The Office. 


; Clerk acts as judge.—The office of 
heretofore pertaining to clerks of the 
probate shall be performed by the clerks of the su- 


§ 2-2 


clerk of the superior court may sign his name as 
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“Clerk Superior Court, Ex 


Officio Judge of Probate.’ (Code, s. 102: Rev., s. 889; C. S., s. 925; 1951, c. 158.) 


Cross Reference. — As to powers and 
jurisdiction generally, see §§ 1-7, 1-13, 1- 
393, 1-406, and 2-16. 

History of Clerk’s Authority as Judge of 
Probate. — See In re Estate of Lowther, 
271 N.C. 345, 156 S.E.2d 693 (1967). 

Jurisdiction. — Under this section the 
duties of the probate judge devolve upon 
the clerk of the superior court, and in 
such case he has a special jurisdiction 
which is distinct and separate from his 
general duties as clerk. Brittain v. Mull, 
91 N.C. 498 (1884); Helms v. Austin, 
116 N.C. 751, 21 S.E. 556 (1895). 

The clerk acts not as the servant or 
ministerial officer of the superior court 
or as and for the court, but as an inde- 
pendent tribunal of original jurisdiction. 
Edwards v. Cobb, 95 N.C. 5 (1886). 

The exercise of judicial powers by the 
“clerk of the court” is the exercise of 
them by the “court” through the clerk; 
and the action of the clerk stands as that 
of the court, if not excepted to and re- 
versed or modified on appeal. Britain 
v. Mull, 91 N.C. 498 (1884). 

The clerk has jurisdiction of a proceed- 


§ 2-2. Election; term of office.—A 
county shall be elected by the qualified 


ing by a ward against his guardian for 
an account. McNeill v. Hodges, 105 N.C. 
52, 11 S.E. 265 (1890). See also Rowland 
v. Thompson, 65 N.C. 110 (1871). 

The clerks of superior courts have juris- 
diction of proceedings for the removal of 
executors and administrators. Edwards v. 
Cobb, 95 N.C. 5 (1886). 

Although the clerks of the superior 
courts have no equity jurisdiction, they 
are given probate jurisdiction by this 
section, and in the exercise of their pro- 
bate jurisdiction they may hear and rule 
oc ~ petition of an executor for authori- 
zation to operate the estate’s farms to 
preserve the property pending the deter- 
mination of caveat proceedings. Hardy 
& Co. v. Turnage, 204 N.C. 538) 168 S.E- 
823 (1933). 

The jurisdiction of clerks of court with 
reference to the administration of estates 
of deceased persons is altogether statutory, 
and the clerk's special probate jurisdiction 
is separate and distinct from his general 
duties and jurisdiction as clerk. In re 
Estate of Lowther, 271 N.C. 345. 156 
S.E.2d 693 (1967). 


, 


clerk of the superior court for each 


voters thereof, at the time and in the 


manner prescribed by law for the election of members of the general assembly. 
Clerks of the superior court shall hold office for four years. (Const., art. 4, ss. 


16, 17; Rev., s. 890; C. S., s. 926.) 
Appointee. — When there is a vacancy 
and the judge appoints one to fill that 
vacancy, such appointee holds office only 
until the next election at which members 


§§ 2-3, 2-4: See Supplement. 


of the General Assembly are chosen. 
Rodwell v. Rowland, 137 N.C. 61%, DOSE. 
319 (1905), overruling Deloatch v. Rogers, 
86 N.C. 358 (1882). 


§ 2-5. Oath of office.—The clerks of the superior court, before entering on 
the duties of their office, shall take and subscribe before some officer authorized 


by law to administer an oath, 


the oaths prescribed by law, and file such oaths 


with the register of deeds for the county. (C. C. P., s. 139; Code, s. 74: Rev.. 


S, 891542 Sis) 9308 


Cross References. — As to oath, see §§ 
11-6, 11-7, 11-11. See also, §§ 2-5, 14-229. 
As to oath of deputy, see § 2-13. 


§ 2-6. Vacancy; 


judge of district fills—(a) Otherwise than by Expira- 


tion.—In case the office of clerk of a superior court for a county becomes vacant 
otherwise than by the expiration of the term, and in case of a failure by the people 
to elect, the judge of the superior court for the county shall appoint to fill the 
vacancy until an election can be regularly held. 

(b) Failure to Qualify—In case any clerk fails to give bond and qualify as 
required by law, the presiding officer of the board of commissioners of his 
county shall immediately inform the resident judge of the judicial district thereof, 
who shall thereupon declare the office vacant and fill the same, and the appointee 


shall give bond and qualify. 


e327 


Cu. 2. CLERK oF SUPERIOR CouURT—POWERS AND DUTIES 


§ 2-16 


(c) Resignations.—Any clerk of the superior court may resign his office to the 
judge of the superior court residing in the district in which is situated the county 
of which he is clerk, and said judge shall fill the vacancy. (Const., art. 4, s. 29; 
C. C. P., s. 140; Code, ss. 76, 78; Rev., ss. 892, 893, 895; C. S., s. 931.) 


Cross References.—As to failure to give 
satisfactory bond, see § 109-8. As to bond 
of successor, see § 109-9. As to wilfully 
failing to discharge duties as ground for 
removal, see § 14-230. 

Commissioners’ Duty.—A failure on the 


part of the clerk to give bond must be as- 


commissioners before 
the judge is authorized to declare a 
vacancy. And in accepting or rejecting 
the bond tendered, the court cannot in- 


certained by the 


terfere in the exercise of their discretion. 
Buckman v. Commissioners of Beaufort, 80 
N.C. 121 (1879). 

Conflicting Claimants—Where there are 
conflicting claimants for a vacant office a 
court must act upon the prima facie evi- 
dence of right and admit the one posess- 
ing it, leaving the other to pursue the 
proper legal remedy for the recovery of 
possession. Clark v. Carpenter, 81 N.C. 309 
(1879). 


§ 2-7. Removal for cause.—Upon the conviction of any clerk of the su- 
perior court of an infamous crime, or of corruption and malpractice in office, he 
shall be removed from office, and he shall be disqualified from holding or enjoy- 
ing any office of honor, trust or profit under this State. (1868-9, c. 201, s. 53: 
Code, s. 123; Rev., s. 894; C. S., s. 932.) 

Cross References. — See Constitution, 
Art. VI, § 8; Art. XIV, § 7. As to restora- 
tion of citizenship, see § 13-1. 


§ 2-8. Office and equipment furnished.—The requisite stationery, rec- 
ords, furniture and filing cases and devices for official use must be furnished to 
the clerk by the board of commissioners; and to each of such books there must be 
attached an alphabetical index securely bound in the volume, referring to the 
entries therein by the page of the book, unless there is a cross-index of such book 
required by law to be kept. These books must, at all proper times, be open to the 
inspection of any person. (C. C. P., s. 428; Code, ss. 82, 84, 113; Rev., s. 896; C. 
Bi i55 9305) 


§ 2-9. Solicitor to examine and report on office.—The solicitor of the 
judicial district shall inspect the office of the clerk as often as he shall deem it 
necessary, and shall make written report of his inspection to the court. (C. C. P., 


Ss, 147; Code, s. 88; Rev., s. 897; 1917, c: 81, s. 1; C.S., s: 934; 1935; c. 423.) 


ARTICLE 2. 


Assistant Clerks. 
§§ 2-10 to 2-12: See Supplement. 


ARTICLE 3. 
Deputies. 
§§ 2-13 to 2-15: See Supplement. 


ARTICLE 4. 


Powers and Duties. 


§ 2-16. Powers enumerated.—Every clerk has power— 

(1) To issue subpoenas to compel the attendance of any witness residing or 
being in the State, or to compel the production of any bond or paper, 
material to any inquiry pending in his court. 

(2) To administer any and all oaths, including oaths of office to any and all 


3 
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public officers of this State, and to take acknowledgment of the execu- 
tion of all instruments or writings. 

(3) To issue commissions to take the testimony of any witness within or with- 
out this State. 

(4) To issue citations and orders to show cause to parties in all matters 
cognizable in his court, and to compel the appearance of such parties. 

(5) To enforce all lawful orders and decrees, by execution or otherwise, 
against those who fail to comply therewith or to execute lawful process. 
Process may be issued by the clerk, to be executed in any county of 
the State, and to be returned before him. 

(6) To exemplify, under seal of his court, all transcripts of deeds, papers or 
proceedings therein, which shall be received in evidence in all the 
courts of the State. 

(7) To preserve order in his court and to punish contempts. 

(8) To adjourn any proceeding pending before him from time to time. 

(9) To open, vacate, modify, set aside, or enter as of a former time, decrees 


or orders of his court, in the same manner as courts of general juris- 


diction. 


(10) To enter judgment in any suit pending in his court in the following in- 
stances: judgment of voluntary nonsuit in any case where judgment 
is permitted by law; and judgment in any suit by consent of parties. 

(11) To award costs and disbursements as prescribed by law, to be paid per- 
sonally, or out of the estate or fund, in any proceeding before him. 


(12) See Supplement. 


(13) To take proof of deeds, bills of sale, official bonds, letters of attorney, or 
other instruments permitted or required by law to be registered. 
(14) To take proof of wills and grant letters testamentary and of administra- 


tion. 


(15) To revoke letters testamentary and of administration. 
(16) To appoint and remove guardians of infants, idiots, inebriates and 


lunatics. 


(17) To audit the accounts of executors, administrators, collectors, receivers, 
commissioners, guardians, and attorneys in fact when required by G.S. 


47-115.1 (h). 


(18) To exercise jurisdiction conferred on him in every other case pre- 
scribed by law. (C. C. P., ss. 417, 418, 442: Code, ss. 103, 108: 1901, 
c. 614) s.. 2) Rev, sa 901; 1919) c. 140; C. S.,'s. 938; 1949 o S72 ee 
1951, c, 289s) Le 1961 ce. a4 ase 2e) 


Cross References. — As to acknowledg- 
ments, see § 47-1. As to depositions, see 
§§ 8-74 through 8-84. As to process, see 
§§ 1-303, 1-305, 1-307, 1-313. As to use of 
copies of court papers in evidence, see § 8- 
34. As to probate, see §§ 28-1, 28-2, 31- 
17, 47-1, 47-14, 47-37. As to revocation of 
letters testamentary and of administra- 
tion, see §§ 28-31, 28-32, 28-46. As to 
guardians, see §§ 33-1 through 33-55. As to 
accounts of executors, etc., see §§ 1-406, 28- 
117, 28-121, 28-135, 28-136, 33-41. As to re- 
ports to Commissioner of Revenue, see § 
105-22. As to power of clerk to discharge 
insolvent debtors when convicted in jus- 
tice of peace court, see § 23-25. As to fix- 
ing compensation of commissioners for 
division of lands, see § 46-7.1. As to 
clerk acting as temporary guardian of 
children of certain service men, see § 
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33-67. As to duty of clerk to name _ suc- 
cessor to trustee in a deed of assignment 
for benefit of creditors, see § 23-4. As to 
requirement of being present at the open- 
ing of lock boxes of decedents, see § 105- 
24. For “color of his office’ construed, 
see note to § 2-3. As to clerks acting as 
notaries, see § 10-3. 

Legislature May Take Away or Modify 
Powers.—The powers and duties of clerks 
enumerated in this section are given and 
fixed by legislative enactment, and there 
is no constitutional barrier to the legisla- 
ture’s taking away, adding to, or modifying 
them; or authorizing them to be exercised 
and performed by another. In re Barker, 
210 N.C. 617,'188 S.E. 205 (1936). 

Jurisdiction—Limited—The clerk of the 
superior court is a court of very limited 
jurisdiction. Russ v. Woodard, 232 N.C. 
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36, 59 S.E.2d 351 (1950). Such court has 
only such jurisdiction as is given by 
statute. It has no common-law or equitable 
jurisdiction. McCauley v. McCauley, 122 
N.C. 288, 30 S.E. 344 (1898). 

Same—Corrections. — The clerk has the 
jurisdiction to correct a mistake in a par- 
tition proceeding. Wahab v. Smith, 82 N.C. 
232 (1880); Little v. Duncan, 149 N.C. 84, 
62 S.E. 770 (1908). 

Or in a proceeding to subject real es- 
tate to sale for assets, after a report of the 
sale is returned and confirmed, he has the 
right to set aside the sale and order a re- 
sale by showing proper cause. Lovinier 
v. Pearce, 70 N.C. 168 (1874). 

Same—Administrators. — The clerk has 
the power, for good and sufficient cause, 
to remove an alministrator; or for like 
cause, as necessarily equivalent, to permit 
him to resign his trust. Murrill v. Sand- 
lin, 86 N.C. 54 (1882); Tulburt v. Hollar, 
102 N.C. 406, 9 S.E. 430 (1889). 

It is thus incumbent on the probate 
judge (now the clerk) to make inquiry, 
and ascertain for himself the facts upon 
which the legal discretion reposed in him 
to remove an incompetent or unfaithful 
officer is to be exercised. Murrill v. Sand- 
lin, 86 N.C. 54 (1882). 

Same—Accounts. — The jurisdiction for 
auditing accounts of executors, adminis- 
trators, etc., conferred upon the clerk is 
an ex parte jurisdiction of examining the 
accounts and vouchers of such persons, 
allowing them commissions, etc., as for- 
merly practiced, and does not conclude 
legatees, etc., or affect suits inter partes 
upon the same matters. Heilig v. Foard, 
64 N.C. 710 (1870). 

The words, “audit the account of exec- 
utors, administrators and guardians,” have 
reference to the duty of examining ac- 
counts filed by executors, etc., to see that 
the account of charges corresponds with 
the inventories, passing upon the vouch- 
ers and striking a balance, after allowing 
commissions, as under the existing laws. 
Heilig v. Foard, 64 N.C, 710 (1870). 

Vacating, etc., Decrees or Orders— 
Fixing Time for Hearings. — Within his 
jurisdiction the clerk of the superior court 
has the same power as courts of general 
jurisdiction to open, vacate, modify, set 
aside or enter as of a former time, de- 
crees or orders of his court, and to fix 
time for hearings. Russ v. Woodard, 
232 N.C. 36, 59 S.E.2d 351 (1950). 
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Customary Use of Subpoena Duces Te- 
cum.—Attorneys have customarily used the 
subpoena duces tecum only for the purpose 
for which it was intended, ie., to require 
the production of a specific document or 
items patently material to the inquiry, or 
as a notice to produce the original of a 
document. Vaughan v. Broadfoot, 267 N.C. 
691, 149 S.E.2d 37 (1966). 

Issuance of Subpoena Duces Tecum.— 
It is the long-established practice of clerks 
of court to issue subpoenas duces tecum 
as a matter of course upon the oral request 
of counsel. The issuance of the subpoena is 
treated merely as a ministerial act which 
initiates proceedings to have the documents 
or other items described in the subpoena 
brought before the court. At the trial, the 
court will pass upon the competency of the 
evidence unless the subpoena has been 
quashed prior thereto. Vaughan v. Broad- 
foot, 267 N.C. 691, 149 S.E.2d 37 (1966). 

The law will not permit a fishing or ran- 
sacking expedition either by subpoena 
duces tecum or a bill of discovery. Vaughan 
v. Broadfoot, 267 N.C. 691, 149 S.E.2d 37 


(1966). 

For comprehensive treatment of sub- 
poena duces tecum, see Vaughan v. Broad- 
foot, 267 N.C. 691, 149 S.E.2d 37 (1966). 

Probate of Wills.——This section confers 
upon the clerk of the superior court ex- 
clusive and original jurisdiction of pro- 
ceedings for the probate of wills. Brissie 
we Craw 282 SN Cro ee 5114 ed 0330 
(1950); Morris v. Morris, 245 N.C. 30, 95 
S.E.2d 110 (1956). 

The power of a court upon a proper 
showing to correct its records and supply 
an inadvertent omission cannot be doubted. 
Philbrick” v.# Young. 245 NC, “707. “122 
SE 2d°725' (1968): 

Appeals.—In appeals from the clerk, in 
that class of cases of which he has juris- 
diction in his capacity as clerk, as given 
under this section, it is not necessary that 
he should prepare and transmit to the 
judge any statement of the case on ap- 
peal. Ex parte Spencer, 95 N.C. 271 (1886). 

Applied in In re Will of Wood, 240 N.C. 
134, 81 S.E.2d 127 (1954); Potts v. How- 
ser, 267 N.C. 484, 148 S.E.2d 836 (1966); 
Braddy v. Pfaff, 210 N.C. 248, 186 S.E. 340 
(1936). 


Cited in Edwards v. McLawhorn, 218 
N.C. 543, 11 S.E.2d 562 (1940). 


§42-16/1. Validation of oaths administered by clerks.—The act of any 
clerk of the superior court in administering any oath prior to the ratification of 
this section, when such was not necessary in the exercise of the powers and duties 
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of his office, is hereby ratified and validated; provided, however, that nothing 
herein contained shall affect pending litigation. (1949, c. 57, s. 2.) 


§ 2-16.2. Validation of oaths administered to public officers. — All 
official oaths heretofore administered to public officers by the clerks of the superior 
courts of this State are hereby, in all respects, ratified, confirmed and validated. 


(1951, c. 28, s. 2.) 


§ 2-17. Disqualification to act.—No clerk can act as such in relation to 
any estate, proceeding or civil action— 


(1) If he has, or claims to have, an interest by distribution, by will, or as 
creditor, or otherwise. 

(2) If he is so related to any person having or claiming such interest that he 
would, by reason of such relationship, be disqualified as a juror; but 
the disqualification on this ground ceases unless the objection is made 
at the first hearing of the matter before him. 

(3) If he or his wife is a party or a subscribing witness to any deed of con- 
veyance, testamentary paper or noncupative will; but this disqualifica- 
tion ceases when such deed, testamentary paper, or will has been finally 
admitted to or refused probate by another clerk, or before the judge 
of the superior court. 

(4) If he or his wife is named as executor or trustee in any testamentary or 
other paper; but this disqualification ceases when the will or other 
paper is finally admitted to or refused probate by another clerk, or be- 
fore the judge of the superior court. 

(5) If he shall renounce the executorship and endorse the same on the will or 
on some paper attached thereto, before it is propounded for probate, 
in which case the renunciation must be recorded with the will if ad- 
mitted to probate. (C. C. P., s. 419; 1871-2, c. 196; Code, s. 104; 
EVs Sy J02/ GaGa ple OCR ILE on Lo) 


Cross References. — As to clerk’s dis- 1, 18 S.E. 70 (1893); Norman v. Ausbon, 
qualification to be appointed to sell real 193 N.C. 791, 138 S.E. 162 (1927). 
estate, see § 46-31. As to probate where But the issuing of a warrant in attach- 


clerk is a party, see § 47-7. As to probate ment, or an order for seizure of property 
of will when clerk interested in property jn claim and delivery, are ministerial acts, 
disposed of, see § 31-12. As to validation and -can be performed by a deputy, or 
of orders of registration, see § 47-61. even by the clerk, in a case to which he 
Clerk Interested.—The clerk is disquali- js a party. Evans v. Etheridge, 96 N.C. 
fied, both by common-law rules and by 42, 1 S.E. 633 (1887); White v. Connelly, 
this section, to act in any cause wherein 4095 N.C. 65, 11 S.E. 177 (1890). 
he is interested. Gregory v. Ellis, 82 N.C. 
225 (1880); White v. Connelly, 105 N.C. 
65, 11 .$.B..177.,(1890); Land Com J en- 
nett, 128 N.C. 3, 37 S.E. 954 (1901). 


Nor is a clerk incompetent to take ac- 
knowledgment of the execution of a deed 
because he is a subscribing witness to the 
The probate of a deed by a clerk inter- ace ah fares os Boe ie * gece 
ested therein is a nullity. Land Co. v. eae 82 oe wee ne baba Sl 

because he cannot administer oath to him- 
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Leni id sania: ie ait Pere) self. Trenwith v. Smallwood, 111 N.C. 
5, DErlona hae at 132, 15 S.E. 1030 (1892). 


in the commissions to be allowed the exec- 


utors, he is excluded from jurisdiction. And it has been the practice in this 

Barlow v. Norfleet, 72 N.C. 535 (1875). State for clerks to issue process either for 
Same—Judicial and Ministerial Acts— Of against themselves. Evans vy. Ethe- 

The act of “admitting to probate” is a ju- ridge, 96 N.C. 42, 1 S.E. 633 (1887). 

dicial act, and a clerk is prohibited from Clerk Related to Party—A clerk is pro- 

acting on a deed or deed of trust in which hibited from acting as such in relation to 

he is grantor or grantee. White v. Con- any estate or proceeding if he is so re- 


nelly, 105 N.C. 65, 11 S.E. 177 (1890); lated to any person having, or claiming 
Freeman vy. Person, 106 N.C. 251, 10 S.E. to have, such interest that he would by 
1037 (1890); Piland v. Taylor, 113 N.C. reason of such relationship be disquali- 
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fied as a juror. Land Co. v. Jennett, 128 
NEC, a3) 37 SE. 054 (1901). 

But probate and private examination 
taken before an officer are not invalid sim- 


ply because he is related to the par- 
ties. McAllister v. Purcell, 124 N.C. 264, 
32 S.E. 715 (1899). 


§ 2-18. Prior orders and judgments validated.—In all cases where the 
clerk was disqualified to act in relation to a civil action, in which the procedure 
as prescribed and set out by §$§ 2-19, 2-20 and 2-21 was followed, all orders and 
judgments rendered in such civil actions by the judge or other clerk are hereby 
validated as fully and to the same extent as if this section had at such time been 
in force; provided, this section shall not apply in such cases if an action has prior 
to March 20, 1935, been instituted attacking such order or judgment. (1935, c. 
AU AES Pal 


§ 2-19. Waiver of disqualification.—The parties may waive the disquali- 
fication specified in subdivisions (1), (2), (3) and (5) of § 2-17 and upon filing 
in the office such waiver in writing, the clerk shall act as in other cases. (C. C. 
P., s. 420; Code, s. 105; Rev., s. 903; C. S., s. 940.) 


Written Waiver. — The waiver must be 
in writing and made when the opposing 
parties are present and capable of object- 
ing. White v. Connelly, 105 N.C. 65, 11 
Sieo17r (1890). 

Probate a Nullity. — When the probate 


of a deed is a nullity because the clerk 
was disqualified to act the defect is not 
cured by the approval of the final decree, 
under which it is made, by the judge of 
the superior court. Land Co. v. Jennett, 
128)N.C: 8, 37 SJE. 954 (1901); 


§ 2-20. Disqualification unwaived; cause removed or judge acts.— 
When any of the disqualifications specified in this chapter exist, and there is no 
waiver thereof, or when the disqualification does not permit of waiver, any party 
in interest may apply to the judge of the district or to the judge holding the courts 
of such district for an order to remove the proceedings to the clerk of the superior 
court of an adjoining county in the same district; or may apply to the judge to 
make and render either in vacation or term time all necessary orders and judgments 
in any proceeding where the clerk is disqualified, and the judge in such cases is 
hereby authorized and empowered to make and render any and all necessary orders 
and judgments as if he had the same original jurisdiction as the clerk over such 
proceeding.) ( Cok, Ps 42 1 Code, 6) 106" Rev. "s. 904 1913."e' 70; 's.°1:'C. S:, 
s. 941.) 

Cited in In re Estate of Smith, 226 N.C. 
169, 37 S.E.2d 127 (1946). 


§ 2-21. Disqualification at time of election; judge acts.—lIn all cases 
where the clerk of the superior court is executor, administrator, collector or 
guardian of any estate at the time of his election to office, in order to enable him 
to settle such estate, the judge of the superior court mentioned in the preceding 
section [§ 2-20] is empowered to make such orders as may be necessary in the 
settlement of the estate; may audit the accounts or appoint a commissioner to audit 
the accounts of such executor or administrator, and report to either of said judges 
for his approval, and when the accounts are so approved, it is his duty to order 
the proper record to be made by the clerk, and the accounts to be filed in court. 


(1871-2, c. 197; Code, s. 107; Rev., s. 905; C. S., s. 942.) 


Action—The proper practice, in a pro- 
ceeding against an administrator who at 
the time was elected clerk, seems to be to 
make the summons returnable before him, 


and then transfer the whole proceeding 
before the district judge, who will make 
the necessary orders in the premises. Wil- 
son v. Abrams, 70 N.C. 324 (1874). 


§ 2-22. Custody of records and property of office.—(a) Receipt from 
Predecessor.—Immediately after he has given bond and qualified, the clerk shall 
receive from the late clerk of the superior court all the records, books, papers, 
moneys and property of his office, and give receipts for the same, and if any clerk 
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refuses or fails within a reasonable time after demand to deliver such records, 
books, papers, moneys and property, he is liable on his official bond for the value 
thereof. 

(b) Transfer to Successor; Penalty—Upon going out of office for any reason, 
any clerk of the superior, inferior, or criminal court shall transfer and deliver to 
his successor (or to such person, before his successor in office may be appointed, 
as the court may designate) all records, documents, papers, and money belong- 
ing to the office. And the judge appointing any clerk to a vacancy in the clerk- 
ship of the superior court may give to such person an order for the delivery to 
him, by the person having the custody thereof, of the records, documents, papers 
and moneys belonging to the office, and he shall deliver the same in obedience to 
such order. In case any clerk going out of office as aforesaid, or other person hav- 
ing the custody of such records, documents, papers, and money as aforesaid, fails 
to transfer and deliver them as herein directed, he shall forfeit and pay to the 
State one thousand dollars, which shall be sued for by the prosecuting officer of 
that court. .(R.«C., ce 19; S14. CaP, 5.8: 142: Code, ss. 81, 124; Rev., ss. 906, 


9075, 5.,,8. 943.) 


Cross Reference. — As to failure to de- 
liver as a misdemeanor, see § 14-231. 
Order and Demand. — A person, duly 


elected clerk of the superior court by the 
people, needs no order from any person or 
authority to demand from his predecessor 
the property of all kinds belonging to the 
office, nor is it necessary for a retiring su- 
perior court clerk to be ordered to pay over 
to his successor, whether elected or ap- 
pointed, the funds, etc., of the officer. Pee- 
bles v. Boone, 116 N.C. 58, 21 S.E. 187 
(1895). 

But where the judge places some person 
temporarily in charge of the office until the 
regular appointment is made, it is then nec- 
essary for the new clerk to have an order 
from the judge, directing the person tem- 
porarily in charge, to deliver the possession 
of his office to such clerk. Peebles v. 
Boone, 116 N.C. 58, 21 S.E. 187 (1895). 

Right of Action.—The right of clerk of 
a superior court to bring an action against 
his predecessor on the latter’s official bond 
to recover the records, money, etc., in his 
hands, does not rest on any injury done 
to the plaintiff, but on the ground that the 
law requires that each successive clerk shall 
receive from his predecessor all the rec- 
ords, money and property of his office. Pee- 
bles: v; Boone, 116 N.C: 58,21 S.E. 187 
(1895). 

Remedy.—When an outgoing clerk fails 
to deliver the property of his office, as 
herein provided, the successor’s remedy is 
by attachment and suit for the penalty. 
O’Leary v. Harrison, 51 N.C. 338 (1859). 


Two Distinct Remedies Provided.—Our 
statutes provide two separate and distinct 
remedies—one in behalf of the injured indi- 
vidual for a specific fund to which he is en- 
titled or on account of a particular wrong 
committed against him by the clerk, as 
provided for in § 109-34, and one in behalf 
of the clerk against his predecessor in of- 
fice to recover possession of records, books, 
papers, and money in the hands of the out- 
going clerk by virtue or under color of his 
office, as provided for in this section. State 
ex rel. Underwood v. Watson, 223 N.C. 
437, 27 S.E.2d 144 (1943); State ex rel. 
Underwood v. Watson, 224 N.C. 502, 31 
S.E.2d 465 (1944). 


Where Clerk Sought to Be Removed 
Made Affirmative Allegations—In an ac- 
tion by the clerk of the superior court 
against his predecessor in office, for pos- 
session of records, books and funds, under 
this section, where defendant denied the 
allegations of the complaint that plaintiff 
was duly appointed clerk to fill a vacancy 
caused by the removal of defendant and 
qualified as such, and also made further af- 
firmative allegation to like effect, there was 
error in allowing a motion to strike such 
affirmative allegations. State ex rel. Under- 
wood v. Watson, 223 N.C. 437, 27 S.E.2d 
144 (1943). 

When Liability Ceases—When a former 
clerk delivers to his successors all the pro- 
ceeds, etc., of his office, his official duties, 
powers, and liabilities cease. Gregory v. 
Morisey, 79 N.C. 559 (1878). 


§ 2-23. Unperformed duties of outgoing clerk.—(a) Performance Se- 


cured.— When, upon the death or resignation, removal from office, or at the ex- 
piration of his term of office, any clerk has failed to discharge any of the duties 
of his office, the court, if practicable, shall cause the same to be performed by an- 
other person, who shall receive for such services, and as a compensation therefor 
the fees allowed by law to the clerk. . 
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(b) Liability on Outgoing Clerk’s Bond.—Such portion thereof as may be paid 
by the county may be recovered by the county, by suit on the official bond of the 
defaulting clerk, to be brought on the relation of the board of commissioners of 
the county. (1844, c. 5, s.6; R. C., c. 19, s. 19; Code, s. 87; Rev., s. 908; C. S., s. 
944. ) 

Proceeding Recorded. — Where an out- 
going clerk has failed to record a proceed- 
ing, the court has the power, and it is its 
duty, on the application of an interested 


party, to have such proceeding recorded as 
of its proper date. Foster v. Woodfin, 65 
N.C. 29 (1871). 


§ 2-24. Location of and attendance at office.—The clerk shall have an 
office in the courthouse or other place provided by the board of commissioners, in 
the county town of his county. He shall give due attendance, in person or by dep- 
uty, at his office daily, Sundays and holidays excepted, from nine o’clock A.M. to 
three o’clock P.M., and longer when necessary for the dispatch of business; and 
personally every Monday for the transaction of probate business, and on each suc- 
ceeding day till such matters are disposed of; and upon his failure to do so, unless 
caused by sickness or other urgent necessity or unless leave of absence is obtained 
by law, he shall forfeit an amount not exceeding two hundred dollars, said amount 
to be fixed and determined by the resident judge of his district or the judge pre- 
siding in said district upon the complaint of any citizen. Provided, that the clerk’s 
office in the respective counties may observe such office hours and holidays as au- 
thorized and prescribed by the board of county commissioners for all county of- 
grees. CC. Pus. Lab es/i-2 eG; Code sss..00, 114).115%) Rev. 1s:909«.‘C. 
9., Ss. 945 ; 1939, c. 82; 1941, c. 329; 1949, c. 122) s. 1.) 


Local Modification.—Brunswick: 1955, c. 
1259; Currituck, Moore, Richmond: 1939, c. 
82, s. 3; Gates: 1959, c. 254; Wake: 1955, 
e 1168. 

Forfeiture of Office.—A single failure on 
the part of a clerk to keep his office open 
on Monday from 9 A.M. to 4 P.M., for 
the transaction of probate business (unless 
such failure is caused by-sickness), is a dis- 
tinct and complete cause for forfeiture of 
his office. People ex rel. Att’y Gen. v. Hea- 
ton en? N.C 18) (1877). 

Quo Warranto.—The forfeiture of office 
incurred by a superior court clerk as here- 
in provided by failing to keep open his of- 
fice on Monday, can only be enforced by 
proceedings in the nature of quo warranto. 
People ex rel. Att’y Gen. v. Heaton, 77 


N.C. 18 (1877); State v. Norman, 82 N.C. 
687 (1880). 

Closing Office on Easter Monday. — 
When §8§ 1-593, 103-4, 103-5 and this sec- 
tion are construed together, the closing of 
a county clerk’s office on Easter Monday, 
pursuant to resolution by the board of 
county commissioners in which Easter 
Monday was designated a holiday, a plain- 
tiff, if otherwise entitled to commence an 
action on Easter Monday is entitled to 
commence the action on the next day the 
courthouse is open for business. Hard- 
barger v. Deal, 258 N.C. 31, 127 S.E.2d 771 
(1962). 

Cited in Asheville Showcase & Fixture 
Co. v. Restaurant Associates, 3 N.C. App. 
74, 164 S.E.2d 63 (1968). 


§ 2-25. Obtaining leave of absence from office.—Upon application of 
any clerk of the superior court to the judge of the superior court residing in the 
district in which the clerk resides, the judge of the superior court riding the dis- 
trict or judge of superior court presiding in the county of said clerk, showing 
good and sufficient reason for the clerk to absent himself from his office, the judge 
may issue an order allowing him to absent himself from his office for such time 
as the judge may deem proper. But he shall at all times leave a competent deputy 
in charge of his office during his absence. The order of the judge granting leave 
of absence shall be filed and recorded in the office of the clerk of the county in 
which the clerk resides. Provided, it shall not be necessary when a clerk has an 
assistant clerk to secure an order permitting a leave of absence; and,- provided 
further, it shall not be necessary when a clerk has a deputy clerk, but no assis- 
tant clerk, to secure an order permitting a leave of absence unless such absence ex- 
tends more than forty-eight hours. (1903, c. 467; Rev., s. 910: C. S., s. 946; 
1935, c. 348; 1949, c. 122, s. 2.) 
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§ 2-26 


§§ 2-26, 2-27: See Supplement. 
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§ 2-42 


§ 2-28: Repealed by Session Laws 1969, c. 80, s. 6, effective July 1, 1969. 


§§ 2-29 to 2-36: See Supplement. 


§ 2-37. To keep fee pill posted.—Every clerk shall keep posted in his of- 
fice in some conspicuous place the fee bill, for public inspection and reference, un- 
der a penalty of one hundred dollars for such neglect, to be paid to any person 
who will sue for same. (Code, s. 3740; Rev... 82/745 Gor-.8. 9475) 


Local Modification. — Forsyth: 1961, c. 
401. 


§ 2-38: See Supplement. 


§ 2-39. To file papers in proceedings.—The clerk must file and preserve 
all papers in proceedings before him, or belonging to the court; and shall keep 


the papers in each action in a separate roll 


or bundle, and at its termination attach 


them together, properly labeled, and file them in the order of the date of the 
final judgment. All such papers and the books kept by him belong to, and ap- 


pertain to, his office, and must be delivered to his successor. (C. C. P., 


ss. 146, 


426: Code, ss. 86, 111; Rev., s. 912°C. S316. 049") 


Cross Reference. — As to custody and 
transfer to successor, see § 2-22. 
Filing Papers. — The fee allowed the 


clerk for “filing papers,” is allowed for 


the single act of filing all the papers when 
the case is closed, as herein provided. 
Guilford y. Board of Comm'rs, 120 Nicy 
23, 27. S.E. 94 (1897). 


2-40. To keep records of his office; obtaining originals or copies. 
—He shall keep in bound volumes a complete and faithful record of all his official 
acts, and give copies thereof to all persons desiring them, on payment of the 


legal fees. 


He shall be answerable for a 


Il records belonging to his office, and 


all papers filed in the court, and they shall not be taken from his custody, unless 
by special order of the court, or on the written consent of the attorneys of record 
of all the parties; but parties may at all times have copies upon paying the clerk 


therefor. (C. C. P., s. 
C. S., s. 950.) 

Clerk’s Record.—Clerks are required to 
keep a record, in which shall be recorded 
all orders and decrees passed in their of- 


143; 1868-9, c. 159, s. 


Aes Codes’ 82 Revs tsy9135 


fice, which they are required to make in 
writing. Gulley v. Macy, 81 NiGewe56 
(1879). 


§ 2-41. To endorse date of issuance on process.—The clerk shall note 
on all precepts, process and executions the day on which the same shall be is- 
sued: and the sheriff or other officer receiving the same for execution shall in 
like manner note thereon the day on which he shall have received it, and the day 
of the execution; and every clerk, sheriff or other officer neglecting so to do 
shall forfeit and pay one hundred dollars. (Code, s. 100; Rev., s. 914; C. 5., 


$77951..) 

Cross Reference—As to who may sue 
for and recover penalties, see § 1-58. 

Action in Name of State. — An action 
brought against a sheriff, for the penalty 
herein provided for neglecting to note up- 
on process the day on which it was re- 
ceived, should be in the name of the State 
as plaintiff. Duncan v. Philpot, 64 N.C. 479 
(1870). 


Final Process.—This section has no ref- 
erence to the final process. Wyche v. New- 
som, 87 N.C. 142 (1882). See Person v. 
Newsom, 87 N.C. 142 (1882). 

Applied in State Board of Educ. v. Gal- 
lop, 227 N.C. 599, 44 S.E.2d 44 (1947). 


2-42. To keep books or microfilm; enumeration.—Each clerk shall 


keep the following books, which shall be open to the inspection of the public during 
regular office hours; provided, however, where the board of county commissioners 
has consented to the microfilming of records, it shall not be necessary to keep books 
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of the records that are so microfilmed, but the microfilm of the records shall be 
kept and shall be open to inspection of the public during regular office hours: 

(1) Summons docket, which shall contain a docket of all writs, summonses or 
other original process issued by him, or returned to his office, which 
are made returnable to a regular term of the superior court; this docket 
shall contain a brief note of every proceeding whatever in each action, 
up to the final judgment inclusive. 

(2) Judgment docket, which shall contain a note of the substance of every 
judgment and every proceeding subsequent thereto. 

(3) Civil issue docket, which shall contain a docket of all issues of fact joined 
upon the pleadings, and of all other matters for hearing before the 
judge at a regular term of the court, a copy of which shall be furnished 
to the judge at the commencement of each term. 

(4) Cross-index to judgments, which shall contain a direct and reverse al- 
phabetical index of all final judgments in civil actions rendered in the 
court, with the dates and numbers thereof, and also of all final judgments 
in civil actions rendered in other courts and authorized by law to be 
entered on his judgment docket. Pending the docketing of judgments 
in the judgment docket and cross-indexing the same as herein pro- 
vided for, the clerk shall keep a temporary index to all judgments en- 
tered in his said court or received in his court from any court for 
docketing ; and he shall immediately index all judgments rendered in 
his court or received in his court for docketing, and index the names 
of all parties against whom judgments have been rendered or entered 
alphabetically in said temporary index, and which temporary index 
shall be preserved and open to the public until said judgment shall 
have been docketed in the judgment docket and cross-indexed in the 
permanent cross-index to judgments, as herein provided for. 

(5) Cross-index of Parties to Actions—The clerk shall keep an alphabetical 
index and cross-index of all parties to all civil actions and special 
proceedings. Upon the issuance of summons or commencement of an 
ex parte proceeding he shall forthwith index and cross-index the 
names of all parties to such action or proceeding. When an order is 
made that any new or additional party be brought into an action or 
proceeding his name shall forthwith be indexed and cross-indexed by 
the clerk. The index shall be so arranged that beside each name shail 
appear a reference to the book and page whereon the action or proceed- . 
ing will be found upon the summons docket, civil issue docket, special 
proceeding docket, and judgment docket, or such of said dockets 
as carry reference to said action or proceeding ; and immediately upon 
said action or proceeding being entered upon any of said dockets the 
clerk shall cause said index to carry reference thereto upon the index 
and cross-index as to every party. 


(6) Record of lis pendens, which shall be cross-indexed and shall contain the 
name of the court in which the action has been commenced or is 
pending, the names of the parties to the action, the nature and pur- 
pose of the action, sufficient description of the real property to be 
affected to enable any person to identify and locate the same, the day 
and hour of entry on the cross-index, and a description of the place 
where such notice is filed. 


(7) Criminal docket, which shall contain a note of every proceeding in each 
criminal action. Judgments in criminal cases shall be indexed in the 
names of the defendants but no cross-index in the name of the State 
shall be required. 

(8) Minute docket of superior court, which shall contain a record of all 
proceedings had in the court during term, in the order in which they 
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occur, and such other entries as the judge may direct to be made 
therein. 

(9) Special proceedings docket, which shall contain a docket of all writs, sum- 
monses, petitions, or other original process issued by him, or returnable 
to his office, and not returnable to a regular term; this docket shall 
contain a brief note of every proceeding, up to the final judgment in- 
clusive. 

(10) Minute docket of proceedings before clerk, which shall contain a record 
of all proceedings had before the clerk, in actions or proceedings not 
returnable to a regular term of the court. 

(11) Record of wills, which shall contain a record of all wills, with the cer- 
tificate of probate thereof. 

(12) Record of appointments, which shall contain a record of appointments 
of executors, administrators, guardians, collectors, and attorneys in 
fact appointed pursuant to G.S. 47-115.1, with revocations of all such 
appointments ; and on which shall be noted all subsequent proceedings 
relating thereto. 

(13) Record of orders and decrees, which shall contain a record of all orders 
and decrees passed in his office, which he is required to make in writ- 
ing, and not required to be recorded in some other book. 

(14) Record of accounts, which shall contain a record of accounts, in which 
must be recorded inventories and annual accounts of executors, ad- 
ministrators, collectors, trustees under assignments for creditors, guar- 
dians, and attorneys in fact when required by G.S. 47-115.1 (h), as 
audited by him from time to time. 

(15) Record of settlements, which shall contain a record of settlements, in 
which must be entered the final settlements of executors, administra- 
tors, collectors, commissioners, trustees under assignments for credi- 
tors, and guardians. 

(16) Record of jurors, which shall contain a list of all persons who serve as 
grand, petit, and tales jurors in his court; which shall be properly 
indexed. 

(17), (18): See Supplement. 

(19) Cross-index of wills, which shall contain a general alphabetical cross- 
index of all wills filed or recorded in the office of the clerk of the su- 
perior court, and devising real estate or any interest therein, whether 
such devise appears on the face of said will or not, showing the full 
name of each devisor, and all devisees as they are given in the will, to- 
gether with the date of the probate of such will. 

(20) Cross-index of executors and administrators, which shall contain a 
general alphabetical cross-index of the appointment of all executors 
and administrators made by the courts of their county, showing the 
name of the appointee, the name of the decedent, and date { appoint- 
ment. 

(21) Cross-index of guardians, which shall contain a general alphabetical 
cross-index of the appointment of all guardians made by the courts of 
their county, showing the name of the guardian, the names of the 
wards, and date of appointment. 

(22) Record of fines and penalties, which shall contain an itemized and detailed 
statement of the respective amounts received by him in the way of fines, 
penalties and forfeitures, and paid over to the county treasurer. 

(23) Lien docket, which shall contain a record of all notices of liens filed in 
his office, properly indexed, showing the names of the lienor and lienee. 

(24) Record of appointment of receivers, which shall contain a record of all 
appointments of receivers, and all inventories, reports, and accounts 
filed by them; which shall be properly indexed. 
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(25): Repealed by Session Laws 1967, c. Yo RET be pee 

(26) Accounts of indigent orphans, which shall contain a record of all re- 
ceipts from persons for money paid for indigent children. 

(27) : Repealed by Session Laws 1967, c. 691, s. 39. 

(28): Repealed by Session Laws 1967; c. 691, s. 39. 

(29): Repealed by Session Laws 1967, c. 691, s. 39. 

(30) : Repealed by Session Laws 1967, c. 691, s. 39. 

(31) Permanent roll of registered voters, which shall contain an alphabetical 
list by townships of all persons entitled to permanent registration, giv- 
ing the name and age of each, the name of the person from whom he 
was descended, unless he himself was a voter on July 1, 1867, or prior 
thereto, the state in which he was such voter and the date he applied 
for registration. 

(32) Lunacy docket, which shall contain a record of all the examinations of 
persons alleged to be insane, a brief summary of the proceedings, and 
his findings, and a record of all proceedings in lunacy transmitted to 
him by justices of the peace. 

(33) Record of renunciations as required by G.S. 29-10 (f) which shall con- 
tain: 

a. The name of the renouncer ; or 

b. The name of the person who is waiving his right to renounce; 

c. The name of the estate affected by the renunciation or waiver ; 

d. The date of the death of the intestate and the date of the renuncia- 
tion. 

(34) Nol. pros. with leave record, which shall contain a record of all cases in 
which a nolle prosequi with leave is entered in criminal actions, with 
the term of court at which the order is made, and which shall be cross- 
indexed. 

(35): Repealed by Session Laws 1959, c. 1073, s. 3. (Code, ss. 83, 95, 96, 


Oy AIPM 780 ween) omen loom ce lsl eis 411605. C192; 
Looe geile seal cercceromll 0.1901, Co 25.05 C. O9,7S, 105-0, Oa, Sass 
1003 ies eves 9FsnH41905 ach 360; sacuukers Ss. 91a5 1919, ca78, 
6 Frac F152 SO 107ReVAR Ce) 314 Go 2 609525109374 €n9371953,: c. 
250-'-. 1073. &. 3- 1950 Fe 073s. Se HO3S.19 PIG ysc4 1; 5s. 
3, 4: c. 960; 1965, c. 489; 1967, c. 691, s. 39; c. 823, s. 2.) 


Local Modification.—Caldwell: Pub. Loc. 
1927, c. 43; Durham: 1929, c. 88; Forsyth: 
1949, c. 963, s. 4. 

Cross Reference.—See Editor’s note to § 
53-5. 

Editor’s Note.—Session Laws 1967, c. 
691, s. 39, deleted subdivisions (27), (28), 
(29) and (30). 

Session Laws 1967, c. 823, s. 
subdivision (25). 

Certain Counties Excepted from Repeal 
of Subdivision (35).—Subdivision (35) of 
this section was repealed by Session Laws 
1959, c. 1073, s. 3. The subdivision pro- 
vided: 

“(35) Record of permits to purchase 
weapons, which shall contain the name, 
date, place of residence, age, former place 
of residence, etc., of each person, firm or 
corporation to whom or which a permit is 
issued to purchase deadly weapons.” 

Session Laws 1959, c. 1073, s. 4, as 
amended from time to time, excepts the 


2, deleted 


its) 


following counties from the repeal of sub- 
division (35): Ashe, Avery, Bertie, Bladen, 
Cherokee, Clay (inserted in the list by Ses- 
sion Laws 1969, c. 276), Currituck, Davie, 
Duplin, Franklin, Greene, Halifax, Iredell, 
Jackson, Lincoln, Macon, Madison, Mit- 
chell, Moore, Pender, Perquimans, Person, 
Polk, Rockingham, Sampson, Stokes, Tyr- 
rell, Union, Warren, Washington, Wa- 
tauga and Yancey. 

Harnett was deleted from the list by 
Session Laws 1967, c. 470, and Session 
Laws 1969, c. 658; Haywood was deleted 
by Session Laws 1969, c. 6; Herford was 
deleted by Session Laws 1967, c. 903; 
Johnston was deleted by Session Laws 
1967, c. 122; Jones was deleted by Session 
Laws 1969, c. 109; Lee was deleted by Ses- 
sion Laws 1967, c. 470, and Session Laws 
1969, c. 658; Mecklenburg was deleted by 
Session Laws 1969, c. 1305; Pamlico was 
deleted by Session Laws 1967, c. 6; Vance 
was deleted by Session Laws 1969, c. 396; 
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Wilscn was deleted by Session Laws 1963, 
Cau olka 

Except in the above-listed counties, rec- 
ords of permits to purchase weapons are 
now kept by the sheriff. See § 14-405. 

Purpose. — The clerk’s proceedings are 
summary in their nature, and should al- 
ways be put in such shape as to present 
all that he does in the course of a pro- 
ceeding, including his orders and judg- 
ments, intelligently, and so that the same 
may be distinctly seen and understood. 
To this end, he is required to keep certain 
permanent records of proceedings before 
him. Edwards v. Cobb, 95 N.C. 4 (1886). 

Notice of Judgment Docket. — The law 
prescribes what shall be recorded on the 
judgment docket, and everybody has no- 
tice that he may find there whatever ought 
to be there recorded, if indeed it exists. He 
is not required to look elsewhere for such 
matters. But he is required and bound to 
take notice in proper connections of what is 
there. The law charges him with such no- 
tice. Holman v. Miller, 103 N.C. 118, 9 
SE. 429 (1889); Dewey v. Sugg, 109 N.C. 
328, 13 S.E. 923 (1891). 

Civil Issue Docket——Not only issues of 
fact joined upon the pleadings, but also all 
other matters for hearing before the judge 
at a regular term of the court are to be 
put upon the civil issue docket. Brown v. 
Rhinehart, 112 N.C. 772, 16 S.E. 840 (1893). 
See Brittain v. Mull, 91 N.C. 498 (1884); 
Walton v. McKesson, 101 N.C. 428, 7 S.E. 
566 (1888). 

Minute Docket. — The minute docket is 
intended to and should contain a record of 
all the proceedings of the court, and such 
other entries as the judge may direct to 
be therein made. Walton v. McKesson, 101 
N.C. 428, 7 S.E. 566 (1888); Guilford v. 
Board of Comm'rs, 120 N.C. 23, 27 5S.E. 
94 (1897). 

When Minute Docket Prevails. — While 
in the absence of entries on the minute 
docket those made on the civil issue docket 
should not be disregarded, yet where there 
is a conflict between them, nothing else 
appearing, those on the former must pre- 
vail. Walton v. McKesson, 101 N.C. 428, 
7 S.E. 566 (1888). 

Record of Fiats.—Clerks are required to 
record in general order books copies of all 
fiats made by them. Perry v. Bragg, 111 
N.C. 159, 16 S.E. 10 (1892). 

Evidence of Appointment——The record 
of appointments is admissible as evidence 
to show a guardian’s appointment. Topping 
v. Windley, 99 N.C. 4, 5 S.E. 14 (1888). 

Sufficient Notice of Lien. — A notice of 
a lien filed on the lien docket should go 
into details sufficiently so as to give rea- 
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sonable notice to all persons of the char- 
acter of the claim and the property upon 
which the lien is attached. Fulp & Linville 
vy. Kernersville Light & Power Co., 157 
N.C. 157, 72 S.E. 867 (1911). See Cook v. 
Cobb, 101 N.C. 68, 7 S.E. 700 (1888) ; 
Cameron v. Consolidated Lumber Co., 118 
N.C. 266, 24 S.E. 7 (1896). 

Statute Construed in Pari Materia with 
This Section.—The recording and indexing 
requirements of former § 108-30.1 (now § 
108-30) are less specific than those relat- 
ing to deeds and judgments. They should 
be construed in pari materia with the re- 
cording and indexing provisions of § 161- 
92 and this section. Cuthrell v. Camden 
County, 254 N.C. 181, 118 S.E.2d 601 
(1961). 

This section does not require cross-in- 
dexing of liens filed in the clerk’s office. 
The section is not to be confused with the 
requirements for registering liens, deeds 
etc., in the office of the register of deeds 
as provided by § 161-22, which does require 
cross-indexing. Saunders v. Woodhouse, 243 
N.C. 608, 91 S.E.2d 701 (1956). 

A lien for material and labor was prop- 
erly filed where the clerk after delivery at- 
tached it in its original form to specified 
page in a book labeled “Lien Docket” 
where the book without question was the 
book intended as the lien docket contem- 
plated by this section, though the book 
was also used for the filing of liens for old 
age assistance, since former § 108-30.1 (now 
§ 108-30) provides that such liens shall be 
filed in the regular lien docket. Saunders v. 
Woodhouse, 243 N.C. 608, 91 S.E.2d 701 
(1956). 

The failure of the clerk to comply with 
the statute by neglecting to record all or 
a part of the proceeding does not render 
the proceeding void. Any interested party 
may, by motion, require the proceeding to 
be recorded and when a part of the papers 
has been lost without being recorded, the 
proceeding does not, because of that fact, 
lose its vitality or cease to give the pro- 
tection which the complete record would 
afford. State Trust Co. v. Toms, 244 N.C. 
645, 94 S.E.2d 806 (1956). 

Treasurer’s Report as Evidence. — The 
record of county treasurer’s report is com- 
petent evidence against the sureties upon 
the official bond of such officer, and is 
prima facie evidence of the correctness of 
statements therein made. Davenport v. 
McKee, 98 N.C. 500, 4 S.E. 545 (1887). 

Recording of Verified Report Purports 
Verity. — Plaintiff, purchaser of the real 
property at execution sale of a judgment 
against the devisee, offered in evidence, as 
proof of payment and that title had vested 
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in the devisee, a special report, duly veri- 
fied, filed by the executrix stating that the 
devisee had paid the estate the amount 
stipulated by the will. This special, veri- 
fied report of the executrix was a docu- 
ment authorized and required to be re- 
corded, was relevant to the issue, and was 
competent in evidence, its recording pur- 
porting verity and objection to its admis- 
sion on the ground of hearsay in that it 
contained a declaration of a person not a 
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party to the action is untenable, the re- 
corded, verified report being more than a 
mere declaration by the executrix. Braddy 
v. Pfaff, 210 N.C. 248, 186 S.E. 340 (1936). 

Stated in McMillan v. Robeson County, 
262 N.C. 413, 137 S.E.2d 105 (1964). 

Cited in Shaver v. Shaver, 248 N.C. 113, 
102 S.E.2d 791 (1958); State ex rel. Un- 
employment Compensation Comm’n vy. 
Willis Barber & Beauty Shop, 219 N.C. 
709, 15 S.E.2d 4 (1941). 


§ 2-43. To notify commissioners of insolvency of surety company 
in which county officer bonded. — Every clerk of the superior court shall 
furnish the chairman of the board of county commissioners with all notifications 
furnished him, in accordance with § 58-117 under the article Fidelity Insurance 
of the chapter Insurance, by the Commissioner of Insurance, that any surety com- 
pany in which any officer of the county is bonded is insolvent or in imminent 
danger of insolvency. (Rev., s. 295; C. S., s. 953.) 

Cross Reference.—See also § 109-18. By virtue of Session Laws 1943, c. 170, 
Editor’s Note. — Section 58-117 referred “Commissioner of Insurance” has been sub- 
to in this section has been repealed. stituted for “Insurance Commissioner.” 


ARTICLE 5. 


Reports. 
§ 2-44: See Supplement. 


§ 2-45. List of attorneys at law to Commissioner of Revenue.—It 
shall be the duty of the clerk of the superior court in each county of the State 
on or before the first day of May of each year to certify to the Commissioner of 
Revenue of the State of North Carolina the names and addresses of all attorneys 


at law located within the county and engaged in the practice of law. (1931, 
c.290)..) 


ARTICLE 6. 


Money in Hand; Investments. 
§§ 2-46 to 2-51: See Supplement. 


§ 2-52. Payment of insurance to persons under disability. Where a 
minor, incompetent or insane person is named beneficiary in a policy or policies 
of insurance, and the insured dies prior to the majority of such minor, or prior 
to the restoration of competency or sanity of such incompetent or insane person, 
and the total proceeds of such policy or policies do not exceed one thousand 
dollars ($1,000.00), such proceeds may be paid to and, if paid, shall be received 
by the public guardian or clerk of the superior court of the county where such 
beneficiary resides, to be administered by the public guardian or clerk for the 
benefit of such beneficiary, and the receipt of the public guardian or clerk shall 
be a full and complete discharge of the insurer issuing the policy or policies to 
the extent of the amount of proceeds paid to such public guardian or clerk, and 
in no event shall such public guardian or clerk be officially responsible or ac- 
countable except to the extent of the amount of proceeds paid to such public 
guardian or clerk. Moneys so paid to the clerk or public guardian shall be held 
and disbursed in the manner and subject to the limitations provided by § 2-53. 
(1937, c. 201; 1945, c. 160, s. 1; 1953, c. 101: 1961, c. 377.) 

Stated in McMillan v. Robeson County, 
262 N.C. 413, 137 S.E.2d 105 (1964). 
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§ 2-53. Payment of money 


compos mentis.—When any moneys in the amount 
($1,000.00) or less are paid into court 
or children for whom there is no guard 
sities of such minor, child or children, t 


Cu. 2. CLERK OF SUPERIOR CourtT—MoNEY 


§ 2-55 


for indigent children and persons non 


of one thousand dollars 


for any minor, indigent or needy child 
ian, upon satisfactory proof of the neces- 
he clerk may upon his own motion or 


order pay out of the same sn such sum or sums at such time or times as in his 
judgment is for the best interest of said child or children, or to some discreet 
and solvent neighbor of said minor, to be used and faithfully applied for the sole 


benefit and maintenance of such minor 
The clerk shall take a receipt from the 


indigent and needy child or children. 


person to whom any such sum is paid 


and shall require such person to render an account of the expenditure of the sum 
or sums so paid, and shall record the receipt and the accounts, if any are rendered 
by order of the clerk, in a book entitled, Record of Amounts Paid for Indigent 
Children, and such receipt shall be a valid acquittance for the clerk. This section 
shall also apply to incompetent or insane persons, and it shall be the duty of 


any person or corporation having in its possession one thousand dollars ($1,000.- 
00) or less for any minor child or indigent child, or incompetent or insane per- 
son to pay samie in the office of the clerk of the superior court, and the clerk of 
the superior court is hereby authorized and empowered to disburse the sum thus 
paid into his office, upon his own motion or order, without the appointment of a 
guardian. (1899, c. 82; Reve 54024; 191 Ge22re 1.1919. c SL C"S> s. [ems 
Ex. Sess., 1924, c. 1, s. 1; 1097 1g 70 21020 seal 1933, c. 363; 1945, c. 160, s. 


2= 1949, cx 1S8eal 959 ne: AOA cole | 

Local Modification—Cumberland: 1957, 
c. 1143; Wake: 1961, c. 613. 

Satisfaction of Judgment in Favor of In- 
fant. — Under the statutes of this State, 
only the clerk or the legal guardian of an 
infant has authority to receive payment 
and satisfy a judgment rendered in favor 
of an infant, and the defendant pays the 
judgment to the clerk of the superior court, 


who holds the funds until the minor be- 
comes twenty-one or until a general guard- 
ian is appointed for him, unless the sum is 
$1,000.00 or less, when he may disburse it 
himself under the terms of this section. 
Teele v. Kerr, 261 N.C. 148, 134 S.E.2d 
126 (1964). 

Stated in McMillan v. Robeson County, 
962 N.C. 413, 137 S.E.2d 105 (1964). 


§ 2-54. Limitation on investment of funds in clerk’s hands.—It shall 
be unlawful for the clerk of the superior court of any county in the State of 
North Carolina receiving any money by color of his office to apply or invest any 
of said money except as specifically authorized by law. (1931, c. 281, s. he) 


Local Modification.—Cleveland: 1933, c. 
shaky 

Editor’s Note—The act from which this 
and the six following sections are codi- 
fied, was apparently intended to supply 
the need indicated in William v. Hooks, 
199 N.C. 489, 154 S.E. 828 (1930), where- 
in the court held that “there is no manda- 
tory requirement of law imposing upon 
the clerk of the superior court the express 


duty of investing funds in his hands _ be- 
longing to minors.” The act is broader 
than that, however, and applies to all 
funds held by the clerk as such or as re- 
ceiver or trustee for any infant or person 
non compos mentis. It should be read in 
connection with §§ 2-46, 28-166 and 65-10. 
See 9 N.C.L. Rev. 399. 

Cited in State ex rel. Page v. Sawyer, 
923 N.C. 102, 25 S.E.2d 443 (1943). 


2-55. Investments prescribed; use of funds in management of 
lands of infants or incompetents.—The clerk of the superior court of any 
county in the State may in his discretion invest moneys secured by color of his 
office or as receiver in any of the following securities: 


(1) By loaning the same upon real estate security, such loans not to exceed 
fifty percent (50%) of the assessed tax value; and said loans when 
made to be evidenced by a note, or notes, of the borrower and secured 
by first mortgage or deed of trust. 

(2) United States government bonds. 

(3) United States government postal savings certificates. 
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(4) North Carolina State bonds. 
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North Carolina State Library 
Raleigh 


§ 2-59 


(5) North Carolina county or municipal bonds which are approved by the 
Local Government Commission. 

(6) Certificates of deposit for time deposit or savings accounts with any bank 
or trust company where such protection is furnished as required in § 


2-56. 


(7) When the clerk of the superior court as receiver or trustee for any infant 
or non compos mentis shall come into the possession of any lands for 
the use of such person and it shall be necessary to make investments 
of the funds of such person to manage or cultivate said lands, the clerk 
may make such investments as are necessary for said purposes: Pro- 
vided, the same is approved by the resident judge of the superior court 
or the judge holding the court of the district. (1931, c. 281, s. 2; 1937, 


Colpo. 19359, Cc. Pie 


Local Modification—Cleveland: 1933, c. 
110; Forsyth: 1945, c. 876, s. 4. 

Cross References.—As to investment of 
funds in building and loan associations, 
see § 36-3. As to investments in bonds is- 
sued or guaranteed by the United States 
government, see § 53-44. 

Editor’s Note. — In the investment of 


funds of infants or persons non compos 
mentis used in the management or culti- 
vation of lands held for them by the clerk 
as receiver or trustee, he is unlimited by 
the items mentioned in this section. 9 
N.C.L. Rev. 399. 

Cited in In re Estate of Nixon, 2 N.C. 
App. 422, 163 S.E.2d 274 (1968). 


§ 2-56. Securing bank deposits. — It shall be the duty of the clerk 
of the superior court of any county in the State to require of any bank or 
trust company, wherein he may deposit money placed with him in trust, a 
corporate surety bond in an amount sufficient to protect such deposits, but in 
lieu of such corporate surety bond, the clerk may require such bank to furnish 
bonds of the United States government, North Carolina State bonds, or North 
Carolina county or municipal bonds which have been approved by the Local 
Government Commission; provided, however, that to the extent of the amount 
which may be insured by the Federal Deposit Insurance Corporation or other fed- 
etal agency insuring bank deposits the said insurance shall be deemed and con- 
sidered ample security, and the clerk of the superior court shall not require cor- 
porate surety bond or any of the bonds above specified for that amount of the 
deposit insured by deposit insurance. (1931, c. 281, s. 3; 1939, c. 86: 1943, c. 
543.) ; 

Local Modification. — Forsyth: 1945, c. 
876, s. 4. 


§ 2-57. Inspection of records by Local Government Commission; re- 
port to solicitor of mismanagement.—The Local Government Commission, 
or its successors, is hereby authorized and empowered to inspect the records of 
any clerk of the superior court in the State for the purpose of ascertaining that 
such clerk is complying with the requirements of 8§ 2-54 to 2-60 and if, in the 
course of such inspection, it is found that such clerk has failed to comply with 
the requirements of §§ 2-54 to 2-60, it shall be the duty of the Local Govern- 
ment Commission, or its successors, to report such findings to the solicitor of 
the district in which the county is located and said solicitor shall proceed to 
prosecute as hereinafter provided. (1931, c. 60; c. 281, s. 4.) 


§ 2-58: See Supplement. 


§ 2-59. Liquidation of unauthorized investments within year.—It 
shall be the duty of the clerk of the superior court of any county in the State, who 
shall have funds invested other than as provided for in §§ 2-54 to 2-60 to liquidate 
same within one year from the passage of $§ 2-54 to 2-60: Provided, however, that 
upon approval of the resident judge of his district, the clerk may extend from 
time to time, the time for sale or collection of any such investments: that no one 
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extension shall be made to cover a period of more than one year from the time 
the extension is made. (1931, c. 281, s. 7.) 


§ 2-60. Violation of §§ 2-54 to 2-59 a misdemeanor.—The clerk of 
the superior court of any county in the State who shall have violated the pro- 
visions of §§ 2-54 to 2-59 shall be guilty of a misdemeanor, punishable by fine 
or imprisonment or both in the discretion of this court. (iO Ste C. 26. Seeda 


§ 3-1 CHAPTER 3. COMMISSIONERS OF DEEDS § 3-3 


Chapter 3. 
Commissioners of Affidavits and Deeds. 


Sec. Sec. 
3-1. Appointment by Governor; term; 3-4. Published list conclusive. 
5 Powers of such commissioners. 


oath. 3-5 
3-2, Record of appointments; certified 3-6. Fees of commissioners of affidavits. 
copies evidence. 3-7. Powers of clerks of courts in other 
3-3. List of appointments prepared and states. ; i 
published by Secretary of State. 3-8. Clerks and notaries to take affidavits. 
3-1. Appointment by Governor; term, oath. — The Governor is au- 


thorized to appoint and commission one or more commissioners in any foreign 
country, state or republic, and in such of the states of the United States, or in the 
District of Columbia, or any of the territories, colonies or dependencies as he may 
deem expedient, who shall continue in office for two years from the date of their 
appointment, unless sooner removed by the Governor. Before such commis- 
sioner proceeds to perform any duty by virtue of this chapter, he shall take and 
subscribe an oath before a justice of the peace or clerk of a court of record in the 
city or county in which he resides well and faithfully to execute and perform all 
the duties of such commissioner, according to the laws of North Carolina ; which 
oath shall be filed in the office of the Secretary of State. (Code, ss. 6322633; 
Rev., ss. 926, 927; C. S., s. 963; 1945, c. 635.) 

Cross Reference.—For general provisions in other jurisdictions, see §§ 10-4, 47-2, 
relating to proof and acknowledgment of 47-3, 47-6, 47-44, 47-45. 
instruments, and the taking of affidavits 


3.2. Record of appointments; certified copies evidence.—It is the 
duty of the Governor to cause to be recorded by the Secretary of State the names 
of the persons who are appointed and qualified as commissioners, and for what 
state, territory, county, city, or town; and the Secretary of State, when the 
oath of the commissioner is filed in his office, shall forthwith certify the appoint- 
ment to the several clerks of the superior courts of the State, who shall record 
the certificate of the Secretary at length. All removals of commissioners by 
the Governor, and the names of all commissioners whose commissions have ex- 
pired by law, and which have not been renewed, shall be recorded and certified 
in like manner. A certified copy thereof from the clerk, or a certificate of the 
appointment or removal aforesaid from the Secretary of State, shall be sufficient 
evidence of the appointment or removal of such commissioner. (Code, s. 634 ; 
Rev., s. 928; C. S., s. 964.) 

It is the duty of the Secretary of State the said clerks all removals of commission- 
forthwith upon the appointment of such — ers, and of all whose commissions have ex- 
commissioners, to certify the same to the pired. Evans v. Etheridge, 99 INEGOs43, 3 
several clerks of the superior courts of the S.E. 386 (1888). 

State, and, in like manner, to certify to 


3-3. List of appointments prepared and published by Secretary 
of State.—The Secretary of State shall prepare and cause to be printed in each 
volume of the public laws a list of all persons who since the preceding publication 
in the public laws have been appointed commissioners of affidavits and to take the 
probate of deeds in any foreign country and in the several states and territories 
of the United States and in the District of Columbia, under this chapter, setting 
forth the state, territory or district or foreign country for which such persons 
were appointed and the dates of their respective appointments and term of office ; 
and he shall add to each of said lists a list of all those persons whose appointments 
have been renewed, revoked, or have resigned, removed or died since the date 
of the list previously published, as far as the same may be known to him, with 
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the dates of such revocation, resignation, removal or death. (Code, ss. 635, 636, 


637, 639; Rev., s. 929; C. S., s. 965:) 


§ 3-4. Published list conclusive.—The list of commissioners so published 
in any volume of the public laws shall be conclusive evidence in all courts of the 
appointments therein stated, and of the dates thereof. (Code, s. 638°. Rev.,98: 


930.) Grow se! 966.) 


§ 3-5. Powers of such commissioners.—The commissioners have au- 
thority to take the acknowledgment or proof of any deed, mortgage, or other 
conveyance of lands, tenements, or hereditaments lying in this State, and to take 
the private examination of married women, parties thereto, or any other writings 
to be used in this State. Such acknowledgment or proof, taken or made in the 


manner directed by the laws of this State, and certified by the commissioner, 


shall have the same force and effect for all purposes as if made or taken before 
any competent authority in this State. The commissioners also have full power 
and authority to administer an oath or affirmation to any person willing or de- 
sirous to make it before him, to take depositions, and to examine the witnesses 
under any commission emanating from the courts of this State, relating to any 
cause depending or to be brought in said courts. Every deposition, affidavit, or 
affirmation made before him is as valid as if taken before any proper officer in 


this State. (Code, ss. 632, 633: Revs! 887 926)1927 3: Gi Sins: 967.) 


Cross Reference.—For repeal of laws re- deed or conveyance of lands in this State, 
quiring the private examination of mar- and to take the private examination of 
ried women, see § 47-14.1. femes covert. James & Mayer Buggy Co. 


Editor’s Note. — In DeCourcy LaFour- VY: Pegram, 102 N.C. 540, 9 S.E. 412 (1889); 
cade & Co. v. Barr, 45 N.C. 181 (1853), the Maphis v. Pegram, 107 N.C. 505, 12 S.E. 


court construed an early statute as empow- 235 (1890). 

ering commissioners of affidavits to take Commissioners of affidavits are empow- 
the acknowledgments of nonresidents only. ered by the section to take acknowledg- 
The law was changed soon after that deci- ments of deeds in other states, by residents 


sion was rendered, and it does not seem of both this State and that for which such 
that any serious doubt has been entertained commissioners are appointed. Barcello v. 
as to the true meaning of the law now in Hapgood, 118 N.C. 712, 24 S.E. 124 (1896). 
force since Simmons v. Gholson, 50 NC: Acknowledgments of Residents Visiting 
401 (1858), was decided. It has been con- in Another State-—Where a man and his 


sidered as conferring upon a commissioner wife, being residents of this State, duly 
of affidavits the same authority to take acknowledged a deed before a commis- 
the proof of executions or the acknowledg- sioner in Virginia, where they had gone on 
ment of grantors, who may be in the state a visit merely, and the certificate of the 
for which they were appointed (whether commissioner, being in due form, was ap- 
there temporarily or as residents), as to proved by the clerk of the superior court 
the execution of deeds conveying land or of the county in which the land was situ- 
other property located in this State that ated, and the deed duly recorded, the reg- 
are required or allowed by law to be reg- istration was valid. James & Mayer Bugey 
‘stered. The clerk of the superior court of Co. v. Pegram, 102 N.C. 540, 9 S.E. 412 
the county in which the land lies has (1889); Maphis v. Pegram, 107 N.C. 505, 
power to adjudge that the execution has ‘12 9»H. 235 (1890). 

been properly proven and order the regis- Seal Unnecessary.—A commissioner of 
tration, while the commissioner is functus deeds for this State, residing in another 
officio, as to any given deed, when he has state, is not required to affix his seal to the 
attached to it his certificate as to proof certificate acknowledging the execution of 
or acknowledgment of its execution. James a deed conveying land in this State. John- 
& Mayer Buggy Co. v. Pegram, 102 N.C. son v. Duvall, 135 N.C. 642, 47 S.Fe olf 
540, 9 S.E. 412 (1889), citing Evans v. (1904); Sluder v. Wolf Mt. Lumber Co., 





Etheridge, 99 N.C. 43, 5 S.E. 386 (1888). 181 N.C. 69, 106 S.E. 215 (1921). 
Scope of Commissioner's Authority. -_ Acknowledgment a Judicial Act.—In this 
Under this section commissioners of affi- State it is settled law that an acknowledg- 


davits have full authority to take the ac- ment of a deed by the husband and privy 
knowledgment, within the states for which examination of the wife taken before a 
they are appointed, of the grantors to any commissioner is a judicial, or at least a 
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quasi judiciai, act. DeCourcy, Lafourcade remedy is based is sufficiently verified 
& Co. v. Barr, 45 N.C. 181 (1853); Long when made before a commissioner for this 
v. Crews, 113 N.C. 256, 18 S.E. 499 (1893). State resident in another state and authen- 

Sufficient Verification—An affidavit up-  ticated by his official signature and seal. 
on which an application for a provisional Young v. Rollins, 85 N.C. 485 (1881). 


§ 3-6. Fees of commissioners of affidavits. — Commissioners of affi- 
davits, and those who are authorized by law to act as such, shall receive the 
following fees, and no other, namely: for an affidavit taken and certified, forty 
cents; affixing his official seal, twenty-five cents. (Code, s. 3741; Rev., s. 2796; 
erst s 0924,) 

Cross Reference.—As to fees of notaries, 
see § 10-8. 


§ 3-7. Powers of clerks of courts in other states.—Every clerk of a 
court of record in any other state has full power as a commissioner of affidavits 
and deeds as is vested in regularly appointed commissioners of affidavits and 
deeds for this State. (Code, s. 640; Rev., s. 931; C. S., s. 968.) 

Cross Reference. — As to probate and_ sioners of affidavits and of deeds and of 
registration by officials of the United commissioners regularly appointed by the 
States, foreign countries, and sister states, courts, and the courts will take judicial 
see §§ 47-2, 47-3, 47-44, 47-45. notice of their seals. Hinton v. Life Ins. 

Authority of Clerks to Act——The section Co., 116 N.C. 22, 21 S.E. 201 (1895); 
confers upon clerks of courts of record in Barcello v. Hapgood, 118 N.C. 712, 24 S.E. 
other states the powers both of commis- 124 (1896). 


§ 3-8. Clerks and notaries to take affidavits.—The clerks of the Su- 
preme and superior courts and notaries public are authorized to take and certify 
affidavits to be used before any justice of the peace, judge or court of the State; 
and the affidavits so taken by a clerk shall be certified under the hands of the 
said clerk, and if to be used out of the county where taken, also under the seal 
of the court of which they are respectively clerks, and, if by a notary, under his 
notarial seal. (Code, s. 631; Rev., s. 925: C. S., s. 969. ) 

Cross Reference.—As to attorney pro- Hinton v. Life Ins. Co., 116 N.C. 22, 21 
bating papers to be used in proceedings in S.E. 201 (1895). 
which he appears as attorney, see § 47-8. Verification of Pleadings before Clerk.— 

Judicial Notice of Seals—Courts take ju- A verification of a pleading made before 
dicial notice of the seal of the courts of the clerk of the Hustings Court of Rich- 
other states, for the purpose of determin- mond, Virginia, and authenticated by his 
ing the validity of a verification of a plead- seal, is valid. Hinton v. Life Ins. Canalis 
ing, just as they do of the seals of foreign N.C. 22, 21 S.E. 201 (1895). 
courts of admiralty and notaries public. 
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Chapter 4. 
Common Law. 


Sec. 
4-1. Common law declared to be in force. 


§ 4-1. Common law declared to be in force.—All such parts of the 
common law as were heretofore in force and use within this State, or so much of 
the common law as is not destructive of, or repugnant to, or inconsistent with, 
the freedom and independence of this State and the form of government therein 
established, and which has not been otherwise provided for in whole or in part, 
not abrogated, repealed, or become obsolete, are hereby declared to be in full 
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force within this State. (1715, c. 5, ss. 


G22 1Code, 's.'641* Réves, 932: C2S.; 


Editor’s Note.—For note on the role of 
the judiciary in the abrogation of the mu- 
nicipal tort immunity rule, see 5 Wake 
Forest Intra. L. Rev. 383 (1969). 

Opinions of Attorney General. — Mr. 
J.B. Roberts, Sheriff, Cabarrus County, 
7/8/69. 

General Considerations—The common 
law includes those principles, usages and 
rules of action applicable to the govern- 
ment and security of persons and prop- 
erty, which do not rest for their authority 
upon any express and positive declaration 
of the will of the legislature. Kent, Vol. 
1, p. 471: Kansas, vo eC olorado, 206 Uo; 
46, 27 S. Ct. 655, 51 L. Ed. 956 (1907). 

As distinguished from law created by 
the enactment of legislatures, the com- 
mon law comprises the body of those 
principles and rules of action relating to 
the government and security of persons 
and property, which derive their authority 
solely from usages and customs, imme- 
morial antiquity, or from the judgments 
and decrees of the courts recognizing, af- 
firming and enforcing such usages and 
customs. Western Union Tel. Co. v. Call 
Publishing Co., 181 U.S. 92, 21 $. Ct. 561, 
45 L. Ed. 765 (1901). 

The term “common law” refers to the 
common law of England and not of any 
particular state. Eidman v. Martinez, 184 
WES. 6 578) 22. Si = CtyreolpaetGn lew das 697 
(1902); State ex rel. Bruton v. Flying “W” 
Enterprises, Inc., 273 N.C. 399, 160 S.E.2d 
482 (1968). 

So much of the common law as is in 
force by virtue of this section may be 
modified or repealed, but those parts of 
the common law which are imbedded in 
the Constitution are not subject, to con- 
trol. State v. Mitchell, 202 N.C. 439, 163 
S.E. 581 (1932). 

Historical Background.—See Resort Dev. 
Co, v. Parmele, 235 N.C. 689, 71 S.E.2d 474 
(1952). 

Extent of Common Law.—So much of 


Ds 
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the common law as is not destructive of, 
repugnant to, or inconsistent with our 


form of government, and which has not 
been repealed or abrogated by statute or 
become obsolete, is in full force and effect 
in this jurisdiction. State v. Hampton, 210 
N.C. 283, 186 S.E. 251 (1936). 

So much of the common law as has not 
been abrogated or repealed by statute is 
in full force and effect in this State. Hoke 
vy. Atlantic Greyhound Corp., 226 N.C. 332, 
38 S.E.2d 105 (1946); Scholtens v. Schol- 
tens, 230 N.C. 149, 52 S.E.2d 350 (1949); 
Henson vy. Thomas, 231 N.C. 173, 56 S.E.2d 
432, 12 A.L.R.2d 1171 (1949); Friendly 
Fin. . Corp.. vy... Quuin, , 232) N.Cos 407,001 
S.E.2d 192 (1950); Ionic Lodge # 72 F. 
& A.A.M. v. Ionic Lodge F.A. & A.M. # 72 
Co., 232 N.C. 648, 62 S.E.2d 73 (1950); 
Cooperative Warehouse, Inc. v. Lumber- 
ton Tobacco Board of Trade, Inc., 242 
N.C. 123, 87 S.E.2d 25 (1955). 

A common-law rule which has not been 
abrogated or repealed by statute in North 
Carolina, is still in effect under the terms 
of this section. Elliott v. Elliott, 235 N.C. 


153, 69 S.E.2d 224 (1952); Redding v. 
Redding, 235 N.C. 638, 70 S.E.2d 676 
(1952); McMichael v. Proctor, 243 N.C. 


479, 91 S.E.2d 231 (1956). See note in 30 
N.C.L. Rev. 417 (1952). 


The term “common law” refers to the 
common law of England. State v. Willis, 
255 N.C. 473, 121 S.E.2d 854 (1961); 
State:v. Lackey, 271 N.C. 171) 155 -S.B.2d 
465 (1967). 

Vested Rights in Common Law. — A 
person has no property, no vested inter- 
est, in any rule of common law. Hurtado 
v. Californiae# 110 9U.S25516"4 & Cr it, 
292, 28 L. Ed. 232 (1884). 

Effect of Legislation with Respect to 
Subject Matter of Common-Law Rule.— 
Where the North Carolina General As- 
sembly has legislated with respect to the 
subject matter of a common-law rule, the 
statute supplants the common law with 
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respect to the particular rule. but so much 
of the common law as has not been abro- 
gated or repealed by statute is in full 
force and effect. Allen v. Standard Crank- 
shaft & Hydraulic Co., 210 F. Supp. 844 
(W.D.N.C. 1962). 

Reference to Debts Due to State Ab- 
rogated.—_The English common law which 
gave a debt due to the sovereign a pref- 
erence over the debts due to others, is 
abrogated by this section, and is not in 
force as applied to a debt due to this State. 
This on the principle that the rule as it 
existed at common law is antagonistic to 
the spirit of our governmental institu- 
tions. Corporation Comm’n vy. Citizens 
Bank & Trust Co., 193 N.C. 513, 137 S.E. 
587 (1927). 

Right of Bail in Capital Cases. — At 
common law bail might be granted in 
capital cases only by a high judicial officer 
upon thorough scrutiny of the facts and 
great caution. This right though once 
modified by the old Constitution against 
its existence in capital offenses where the 
proof was evident and the presumption 
was great, now prevails in this State as it 
existed at common law, since that Consti- 
tution is superseded by the present Con- 
stitution which contains no provisions 
which qualify the right. In England the 
power to bail was exercised by the King’s 
superior courts of justice; and in this State 
the power is conferred upon the justices 
of the Supreme Court, judges of the su- 
perior and criminal courts. State v. Hern- 
don, 107 N.C. 934, 12 S.E. 268 (1890). 

Exemption of Attorneys from Arrest.— 
The common law exemption of an attor- 
ney from arrest in a civil action, should, 
under our institutions and because of ab- 
soluteness by nonusage, not prevail, ex- 
cept where the attorneys are actually in 
attendance upon court in the due course 
of their employment as attorneys. Green- 
leaf v. People’s Bank, 133 N.C. 292, 45 S.E. 
638 (1903). 

The common-law rights and disabilities 
of husband and wife are in force in this 
State except insofar as they have been 
abrogated or repealed by statute. Schol- 
tens v. Scholtens, 230 N.C. 149, 52 S.E.2d 
350 (1949). 

Medietate Jury.—The statute, 28 Edw. 3, 
c. 13, in England, giving a jury de medie- 
tate, is not in force in this State. State v. 
Antonio, 11 N.C. 200 (1825). 

Percolating Waters. — The owner of 
lands is only entitled to the reasonable 
use of percolating waters collected in sub- 
terranean channels on his own lands; and 
the English common-law doctrine to the 
contrary is inapplicable under this section. 
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Rouse v. Kinston, 188 N.C. 1, 123 S.E. 482 
(1924). 

Habeas Corpus.—It is an admitted prin- 
ciple of common law that every court of 
record of superior jurisdiction has the 
power to issue the writ of habeas corpus. 
This power is preserved in this State and 
can be exercised by all courts of record of 
superior jurisdiction. In re Bryan, 60 N.C. 
1 (1863). 

Forfeiture for felony, which was the es- 
tablished rule at common law, has had no 
force in this State since 1778. White v. 
Fort, 10 N.C. 251 (1824). 

Exemption from Civil Process. — The 
common-law privilege of the exemption 
of nonresidents from service of civil pro- 
cess while attending upon litigation in the 
courts of this State, as suitors or wit- 
nesses, was not repealed by implication by 
§§ 8-64, 9-18. Cooper v. Wyman, 122 N.C. 
784, 29 S.E. 947 (1898). 

The common-law writ of error coram 
nobis to challenge the validity of petition- 
er’s conviction for matters extraneous the 
record, is available under our procedure. 
In re Taylor, 230 N.C. 566, 53 S.E.2d 857 
(1949); State v. Daniels, 231 N.C. 17, 56 
S.E.2d 2 (1949). 

Survivorship; Husband and Wife Ten- 
ants by Entireties. — The common-law 
doctrine of survivorship between husband 
and wife as tenants by entireties has not 
been changed by statute and is in force 
in this State. Dorsey v. Kirkland, 177 N.C. 
520, 99 S.E. 407 (1919). 


Survival of Actions.—Since at common 
law, causes of action for wrongful injury, 
whether resulting in death or not, did not 
survive the injured party, the survival of 
such actions is solely by virtue of statute. 
Hoke v. Atlantic Greyhound Corp., 226 
N.C. 332, 38 S.E.2d 105 (1946). 

Presumption as to Common Law in 
Sister States—Where there is no evidence 
to the contrary, the presumption is that 
the common law is in force in a sister 
state. Hipps v. Southern Ry., 177 N.C. 472, 
99 S.E. 335 (1919). 

Presumption of Death. — The doctrine 
of the common law as to presumptive 
death is not repealed or affected by stat- 
ute, and obtains in our courts. Steele v. 
Metropolitan Life Ins. Co., 196 N.C. 408, 
145 S.E. 787 (1928). 

Limitation Over in Personal Property. 
—The common-law rule that there can 
be no limitation over in personal property 
after reservation of a life estate therein 
is in force in this State, under this sec- 
tion, and has been recognized by judicial 
decision and by statutory implication. 
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Speight v. Speight, 208 N.C. 132, 179 Sis 
461 (1935). 

Champerty is an offense at common 
law, and prevails in this State, being re- 
tained under this section. Merrell v. 
Stuart, 220 N.C. 326, 17 S.H.2d 458 (1941). 

Barratry—The common-law offense of 
barratry obtains in this State, since it has 
never been the subject of legislation in 
North Carolina and is not repugnant nor 
inconsistent with our form of government. 
State v. Batson, 220 N.C. 411, 17 S.E.2d 
511, 139 A.L.R. 614 (1941). 

The solicitation of another to commit a 
felony is a crime, although the solicitation 
is of no effect, and the crime is not com- 
mitted, the common-law rule being in ef- 
fect and controlling. State v. Hampton, 
210 N.C. 283, 186 S.E. 251 (1936). 

Punishment When No Penalty Expressly 
Provided.—The common-law rule obtains 
in this State that where a statute enacted 
in the public interest commands an act to 
be done or proscribes the commission of 
an act, and no penalty is expressly pro- 
vided for its breach, its violation may be 
punished as for a misdemeanor. State v. 
Bishop, 228 N.C. 371, 45 S.E.2d 858 (1947). 

Implied Warranty in Sale of Food. — 
The common-law rule of implied warranty 
in the sale of food by a retailer to a con- 
sumer, even though the food may be sold 
in a sealed container, has not been ren- 
dered obsolete by the changes in the man- 
ner and method of the manufacture, prep- 
aration and distribution of food. Rabb v. 
Covington, 215 N.C. 572, 2 S.E.2d 705 
(1939). 

Suicide-—The North Carolina Constitu- 
tion and statutes have repealed and abrvu- 
gated the commen law as to suicide only 
as to punishment and possibly the quality 
of the offense. State v. Willis, 255 NG 
473, 121 S.E.2d 854 (1961). 

At common law suicide was a felony. 
Attempted suicide was a misdemeanor, 
punishable by fine and imprisonment. State 
y. Willis, 255 N.C. 473, 121 S.E.2d 854 
(1961). 

Suicide may not ve punished in North 
Carolina. But this fact does not change 
the criminal character of the act, and an 
attempt to commit suicide is an indictable 
misdemeanor in this State. State v. Willis, 
255 N.C. 473, 121 S.E.2d 854 (1961). 
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Tortious Killing. — The common law, 
adopted as the law of North Carolina in 
this section, gave no right of action for the 
tortious killing of a human being. Gay v. 
Thompson, 266 N.C. 394, 146 S.E.2d 425 
(1966). 

Trademarks. — State statutes providing 
for registration of trademarks are in af- 
firmance of the common law. Allen v. 
Standard Crankshaft & Hydraulic Co.. 
910 F. Supp. 844 (W.D.N.C. 1962). 

The remedies given by statutes provid- 
ing for registration of trademarks are 
either declaratory or are cumulative and 
additional to those recognized by the com- 
mon law. Allen v. Standard Crankshaft & 
Hydraulic Co., 210 F. Supp. 844 (W.D.N.C. 
1962). 

The common-law definition of arson 1s 
still in force in this State State v Long 
243 N.C. 393, 90 S.E.2d 739 (1956). 

Tort Action by Child against Parent.— 
The common-law rule that an unemanci- 
pated, minor child, living in the household 
of its parents, cannot maintain an action 
in tort against its parents or either of 
them, still prevails in North Carolina. 
Redding v. Redding, 235 ING. teste, eal 
S.E.2d 676 (1952). 

The common-law rule that future in- 
terests in personal property may be created 
by will but not by deed prevails in this 
State, since it has not been abrogated or 
repealed by statute or become obsolete. 
and is not destructive of, or repugnant to, 
or inconsistent with, the freedom and in- 
dependence of this State. Woodard v. 
Clark, 236 N.C. 190, 72 S.E.2d 433 (1952). 

Applied in Wells v. Guardian Life Ins. 
Conners NeGe173, 195 S.E. 394, 116 ALTERS 
130 (1938); State v. Sullivan, 229 NEG: 
251, 49 S.E.2d 458 (1948). 

Quoted in Lutz Indus., Inc. v. Dixie 
Home Stores, 242 N.C. 332, 88 S.E.2d 333 
(1955); State v. Lowry, 263 N.C, 536,139 
S.E.2d 870 (1965). 

Cited in Hinton v. Hinton, 196 N.C. 341, 
145 S.E. 615 (1928); Rhodes v. Collins, 198 
N.C. 23, 150 S.E. 492 (1929); Grantham v. 
Grantham, 205 N.C. 363, 171 S.E. 331 
(1933); State v. Emery, 224 N.C. 581, 31 
S.E.2d 858 (1944). 
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Chapter 5. 
Contempt. 
Sec. Sec. 
5-1. Contempts enumerated; common law 5-6. Courts and officers empowered to 
repealed. punish. 
5-2. Appeal from judgment of guilty. 5-7. Indirect contempt; order to show 
5-3. Solicitor or Attorney General to ap- cause. 
pear for the court. 5-8. Acts punishable as for contempt. 
5-9. Trial of proceedings in contempt. 


§ 


5-4. Punishment. 
5-5. Summary punishment for direct con- 


tempt. 


5-1. Contempts enumerated; common law repealed.—Any person 


guilty of any of the following acts may be punished for contempt: 


(1) Disorderly, contemptuous, or insolent behavior committed during the sit- 
ting of any court of justice, in immediate view and presence of the 
court, and directly tending to interrupt its proceedings, or to impair 
the respect due to its authority. 

(2) Behavior of the like character comnmitted in the presence of any referee or 
referees, while actually engaged in any trial or hearing pursuant to the 
order of any court, or in the presence of any jury while actually sitting 
for the trial of a cause, or upon any inquest or other proceeding au- 
thorized by law. 

(3) Any breach of the peace, noise or other disturbance directly tending to 
interrupt the proceedings of any court. 

(4) Willful disobedience of any process or order lawfully issued by any court. 

(5) Resistance willfully offered by any person to the lawful order or process 
of any court. 

(6) The contumacious and unlawful refusal of any person to be sworn as a 
witness, or, when so sworn, the like refusal to answer any legal and 
proper interrogatory. 


(7) The publication of grossly inaccurate reports of the proceedings in any 
court, about any trial, or other matter pending before said court, made 
with intent to misrepresent or to bring into contempt the said court; 
but no person can be punished as for a contempt in publishing a true, 
full and fair report of any trial, argument, decision or proceeding had 
in court. 


(8) Misbehavior of any officer of the court in any official transaction. 


The several acts, neglects, and omissions of duty, malfeasances, misfeasances, 
and nonfeasances, above specified and described, shall be the only acts, neglects 
and omissions of duty, malfeasances, misfeasances and nonfeasances which shall 
be the subject of contempt of court. And if there are any parts of the common law 


now 


in force in this State which recognized other acts, neglects, omissions of duty, 


malfeasances, misfeasances and nonfeasances besides those specified and de- 
scribed above, the same are hereby repealed and annulled. (Code, s. 648; 1905, 
C649 § Reviz87 9395: CrSansw 078i) 


. General Consideration. I. GENERAL CONSIDERATION. 
. Subdivision (1). 
. Subdivision (2). 
. Subdivision (4). 


Editor’s Note.—It is essential for an ef- 
fective administration of justice in an or- 


. Subdivision (5). derly and efficient way that the court pos- 
. Subdivision (6). sess certain powers to enforce its mandate. 
. Subdivision (7). A legislative interference to the extent of 
. Subdivision (8). depriving the courts of these powers is 
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tantamount to depriving the judicial de- 
partment of the means of self-preservation 
and cannot be constitutionally justified. 
See Ex parte McCown, 139 N.C. 95, 51 
S.E. 957 (1905); Snow v. Hawkes, 183 
N.C: 36551415 S.4..621 (1922). 

These powers, however, as they existed 
at common law, while they may not be 
abrogated, may be reasonably regulated by 
legislation. See In re Robinson, 117 N.C. 
533, 23 S.E. 453 (1895). Thus, this and 
the following sections are regulatory leg- 
islation upon the subject, and being in 
accord with modern doctrine, cannot be 
assailed on the ground of unconstitution- 
ality. See In re Oldham, 89 N.C. 23 
(1883); In re Brown, 168 N.C. 417, 84 S.E. 
690 (1915). 

The enumeration of the acts punishable 
for contempt under this section is exhaus- 
tive: hence no other act than those specifi- 
cally designated may be the subject matter 
of contempt proceedings. See In re Odum, 
133 N.C. 250, 45 S.E. 569 (1903). 

For discussions of the history, nature, 
and extent of the power of courts to pun- 
ish for contempt, see Ex parte McCown, 
i309 N.C. 95, BSissS. Beal O57 Loon) satan xe 
Brown, 168 N.C. 417, 84 S.E. 690 (1915). 
See also 12 N.C.L. Rev. 260: 

For note on criminal and civil contempt 
proceedings, see 34 N.C.L. Rev. 221 (1956). 


Construed Strictly—This section should 
be strictly construed as a criminal statute. 
West v. West, 199 N.C. 12, 153 S.E. 600 
(1930). See In re Hege, 205 N.C. 625, 172 
S.E. 345 (1934); North Carolina v. Carr, 
264 F. Supp. 75 (W.D.N.C. 1967). 


Nature and Purpose of Proceedings.— 
Punishments for contempt of court have 
two aspects, namely: 1. To vindicate the 
dignity of the court from disrespect shown 
to it or its orders. 2. To compel the per- 
formance of some order or decree of the 
court which it is in the power of the 
party to perform and which he refuses to 
obey. See In re Chiles, 89 U.S. (22 Wall.) 
157) 22) L.Ed: '819-— (1874) Bessette” v. 
Conkey Co., 194 U.S. 324, 24 S. Ct. 665, 
48 L. Ed. 997 (1904). 

Resort to civil contempt proceeding is 
common to enforce orders in the equity 
jurisdiction of the court, orders for the 
payment of alimony, and in like matters. 
Mauney v. Mauney, 268 N.C. 254, 150 
S.E.2d 391 (1966). 

A contempt proceeding is sui generis. It 
is criminal in its nature in that the party 
is charged with doing something forbidden, 
and if tound guilty, is punished. Mauney v. 
Mauncy, 268 N.C. 254, 150 S.E.2d 391 
(1966). 
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A contempt proceeding under this sec- 
tion is sui generis, criminal in its nature, 
which may be resorted to in civil or crim- 
inal actions. Blue Jeans Corp. v. Amalga- 
mated Clothing Workers of America, 4 
N.C. App. 245, 166 S.E.2d 698 (1969). 


Contempt proceedings may be resorted 
to in civil or criminal actions. Mauney v. 
Mauney, 268 N.C. 254, 150 S.E.2d 391 
(1966). 

Proceedings for contempt are of two 
classes, criminal and civil. Criminal pro- 
ceedings are those brought to preserve the 
power and to vindicate the dignity of the 
court and to punish for disobedience ot its 
processes or orders. Civil proceedings are 
those instituted to preserve and enforce 
the rights ot the parties to actions and to 
compel obedience to orders and decrees 
made for the benefit of the suitors. Galyon 
Ws otitis; (24 1.MN. Goei20, 5 a4 S.E.2d 822 
(1954) 


Contempt proceedings are of two classes. 
those brought to vindicate the dignity and 
authority of the court; and those brought 
to enforce the rights of private parties. 
The former are as a rule held criminal in 
their nature and are generally governed 
by the rules applicable to criminal cases. 
North Carolina v. Carr, 264 F. Supp. 75 
(W.D.N.C. 1967). 


Criminal contempt or punishment for 
contempt is applied where the judgment 
is in punishment of an act already accom- 
plished, tending to interfere with the ad- 
ministration of justice. Rose’s Stores, Inc. 
v. Tarrytown Center, Inc., 270 N.C. 201, 
154 S.E.2d 313 (1967). 


Criminal contempt is a term applied 
where the judgment is in punishment of an 
act already accomplished, tending to inter- 
fere with the administration of justice. 
Civil contempt is a term applied where the 
proceeding is had to preserve and enforce 
the rights of private parties to suits and 
to compel obedience to orders and decrees 
made for the benefit of such parties. Mau- 
ney v. Mauney, 268 N.C. 254, 150 S.E.2d 
391 (1966); Blue Jeans Corp. v. Amalga- 
mated Clothing Workers of America, 4 
N.C. App. 245, 166 S.E.2d 698 (1969). 


Criminal proceedings, involving as they 
do offenses against the courts and organ- 
ized society, are punitive in their nature, 
and the government, the courts, and the 
people are interested in their prosecution. 
Whereas civil proceedings, having as their 
underlying purpose the preservation of 
private rights, are primarily remedial and 
coercive in their nature, and are usually 
prosecuted at the instance of an aggrieved 
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suitor. Galyon vy. Stutts, 241 N.C. 120, 84 
S.E.2d 822 (1954). 

The acts and omissions enumerated in 
this section correspond to criminal con- 
tempt and involve offenses against the 
court and organized society, punishable 
for contempt for the purpose of preserving 
the power and vindicating the dignity of 
the court. Galyon v. Stutts, 241 N.C. 120, 
84 S.E.2d 822 (1954). 

The distinction between a proceeding 
under this section and a proceeding as for 
contempt under § 5-8 should be recognized 
and enforced. The importance of the dis- 
tinction lies in the differences in the pro- 
cedure, the punishment, and the right of 
review established by law for the two pro- 
ceedings. Luther v. Luther, 234 N.C. 429, 
67 S.E.2d 345 (1951); Mauney v. Mau- 
ney, 268 N.C. 254, 150 S.E.2d 391 (1966); 
Rose’s Stores, Inc. v. Tarrytown Center, 
Inc., 270 N.C. 206, 154 S.E.2d 320 (1967). 

Nature of Offense.—Criminal contempt 
is the commission of an act tending to 
interfere with the administration of justice, 
while civil contempt is the remedy for the 
enforcement of orders in the equity juris- 
diction of the court, and the willful re- 
fusal to pay alimony as ordered by the 
court is civil contempt. Dyer v. Dyer, 213 
N.C.634, 197° S.E. 157 (7938). 

A person guilty of any of the acts or 
omissions enumerated in this section may 
be punished for contempt because such 
acts or omissions have a direct tendency 
to interrupt the proceedings of the court 
or to impair the respect due to its author- 
ity. Luther v. Luther, 234 N.C. 429, 67 
S.E.2d 345 (1951); Rose’s Stores, Inc. 
v. Tarrytown Center, Inc., 270 N.C. 206, 
154 S.E.2d 320 (1967). 

Same—Jury Trial—Contempt proceed- 
ings may be resorted to in civil or criminal 
actions, and though contempt is criminal 
in its nature, respondents therein are not 
entitled to trial by jury. Safie Mfg. Co. 
v. Arnold, 228 N.C. 375, 45 S.E.2d 577 
(1947). 

In a North Carolina contempt proceed- 
ing, the contemnor is not entitled to a 
jury trial. Blue Jeans Corp. v. Amalga- 
mated Clothing Workers of America, 4 
N.C. App. 245, 166 S.E.2d 698 (1969). 

Criminal contempts are crimes. North 
Carolina v. Carr, 264 F. Supp. 75 (W.D.- 
N.C. 1967). 

Accordingly, accused is entitled to bene- 
fits of all constitutional safeguards. North 
Carolina vy. Carr, 264 F. Supp. 75 (W.D.- 
N.C. 1967): 

The court must specify the particulars 
of the offense on the record by stating the 
words, acts or gestures amounting to di- 
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rect contempt, and when the record con- 
tains only conclusions that contemnor was 
contemptuous, contemnor is entitled to his 
discharge. Rose’s Stores, Inc. v. Tarry- 
town Center, Inc., 270 N.C. 201, 154 S.E.2d 
313 (1967). 

Facts Must Be Found and Filed.—In 
contempt proceedings the facts upon which 
the contempt is based must be found and 
filed, especially the facts concerning the 
purpose and object of the contemnor, and 
the judgment must be founded on those 
findings. In re Odum, 133 N.C. 250, 45 
S.E. 569 (1903); Mauney v. Mauney, 268 
N.C. 254, 150 S.E.2d 391 (1966). 

Inherent Powers to Punish for Con- 
tempt.—This and the following sections 
regulating proceedings for contempt con- 
fer on the courts all the inherent powers 
to attach for contempt that were recog- 
nized by the common law as essential to 
the due and orderly exercise of their ju- 
risdiction and functions. State v. Little, 
175 N.C. 743, 94 S.E. 680 (1917). 

The power to punish for contempt is 
inherent in all courts. Ex parte Terry, 
198 0, O.8289, 08S Chat? soe, elapede: 405 
(1888). 

Not Repugnant to Principle of Due 
Process.—Summary proceedings for con- 
tempt, in which there is no right of ap- 
peal or trial by jury or removal before 
another judge, are not within the consti- 
tutional prohibition contained in the due 
process clause. The power to punish sum- 
marily for contempt has existed at common 
law “as far as the annals of the law ex- 
tend.” State v. Little, 175 N.C. 743, 94 
S.E. 680 (1917). 

Punishment for Both Criminal and Civil 
Contempt.—There are certain instances 
where contemnors may be punished for 
both criminal contempt, i.e., for contempt, 
and for civil contempt, i.e., as for contempt. 
Blue Jeans Corp. v. Amalgamated Cloth- 
ing Workers of America, 4 N.C. App. 245, 
166 S.E.2d 698 (1969). 


Maximum Punishment. — The punish- 
ment as to matters punishable for con- 
tempt is limited to a fine not to exceed 
$250 or imprisonment not to exceed thirty 
days, or both, in the discretion of the court 
(§ 5-4). However, punishment as for con- 
tempt (§ 5-8) is not limited by the terms 
of § 5-4. Blue Jeans Corp. v. Amalgamated 
Clothing Workers of America, 4 N.C. App. 
245, 166 S.E.2d 698 (1969). 

The right of review in proceedings for 
contempt is regulated by § 5-2, which de- 
nies to persons adjudged guilty of con- 
tempt in the superior court the right of 
appeal to the appellate division in all cases 
arising under subdivisions (1), (2), (3) 
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and (6) of this section, and also in those 
cases arising under subdivisions (4) and 
(5) of this section, where the contempt 
is committed in the presence of the court.” 
Luther v. Luther, 234 N.C. 429, 67 S.E.2d 
345 (1951). 

In proceedings for contempt the facts 
found by the trial judge are not reviewable 
by the appellate division except for the pur- 
pose of passing upon their sufficiency to 
warrant the judgment. Mauney v. Mauney. 
268 N.C. 254, 150 S.F.2d 391 (1966). 

The right of review in proceedings for 
contempt is regulated by § 5-2, which de- 
nies to persons adjudged guilty of con- 
tempt in the superior court the right of 
appeal to the appellate division except in 
cases arising under subdivisions (4) and 
(5) of this section, where the contempt 
is not committed in the presence of the 
court. Rose’s Stores, Inc. v. Tarrytown 
Center, Inc., 270 N.C. 201, 154 S.E2d 3132 
(1967). 

Cited in Vaughan v. Vaughan, 213 N.C. 
189, 195 S.E. 351 (1938). 


II. SUBDIVISION (1). 


Must Be in Presence of the Court.—A 
wilful disobedience of the process or 
order of the superior court to desist from 
obstruction of a public road is not a con- 
tempt committed within the immediate 
presence or view of the court. In re 
Parker, 177 N.C. 463, 99 S.E. 342 (1919). 

Nature of the Acts Punishable for Con- 
tempt.—Acts which are punishable under 
this section include all cases of disorderly 
conduct, breaches of the peace, noise and 
other disturbance near enough, designed 
and reasonably calculated to interrupt the 
proceedings of the court then engaged in 
the administration of justice and the dis- 
patch of the business presently before it. 
State v. Little, 175 N.C. 743, 94 S.E. 680 
(1917). 

Protection Extended to Officers of Court, 
Witnesses, etc.—It is an act of contempt 
to interfere with the functioning of the 
business not only of the judge but also of 
all the officers of the court, and persons 
such as attorneys, jurors and witnesses, 
who in the line of their duty are assisting 
the court in the dispatch of its business. 
State v. Little, 175 N.C. 743, 94 S.E. 680 
(1917); Snow v. Hawkes, 183 N.C. 365, 
141 S.E. 621° (1922): 


Assaulting Judge during Recess of Court. 
—Where the respondent visited the judge 
at his boardinghouse during a recess of 
the court, before the adjournment of the 
term and assaulted the judge, it was held 
that this conduct was a direct contempt 
of the court as much as if the assault had 
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been committed in the court during trial. 
Ex parte McCown, 139 N.C. 95, 51 S.E. 
957 (1905). 

Appeal.—Actions of judge in respect to 
contempts committed in the presence of 
the court are not reversible on appeal ex- 
cept for gross abuse of discretion. See 
Ex parte Biggs, 64 N.C. 202 (1870); In 
re Davis, 81 ©N2Ce 72 -1e7a) >= otate?’v. 
Nowell, 156 N.C. 648, 72 S.E. 590 (1911). 
As to contempts not committed in the 
presence of the court, however, an appeal 
lies. In re Deaton, 105 N.C. 59, 11 S.E. 
244 (1890). 

Fighting in Courthouse Yard.—In State 
v. Woodfin, 27 N.C. 199 (1844), fighting 
in the yard of the courthouse, before the 
courthouse door, constituted’ the basis of 
the offense of contempt. 


III. SUBDIVISION (2). 


Punishment by Court Making the Ref- 
erence.—When, in the course of supple- 
mentary proceedings before a referee, a 
contempt is committed by refusing to 
answer the questions, it must be punished 
by the court making the reference. La- 
Fontaine v. Southern Underwriters Ass’n, 
83 N.C. 133 (1880). 


IV. SUBDIVISION (4). 


Cross References. — As to contempt in 
failure of personal representative to file 
account, see § 28-118. As to failure to 
obey judgment, see § 1-302. As to failure 
to obey a court order in supplementary 
proceedings, see § 1-368. As to acts pun- 
ished as for contempt, see §§ 5-8, 5-9. 

“Wilful” and “Unlawful” Distinguished. 
—The word “wilful,” when used in a stat- 
ute creating an offense, implies the doing 
of the act purposely and deliberately in 
violation of law. The term “unlawfully” 
implies that an act is done, or not done 
as the law allows, or requires; while the 
term “wilfully” implies that the act is done 
knowingly and of stubborn purpose. In re 
Hege, 205 N.C. 625, 172 S.E. 345 (1934), 
citing West v. West, 199 N.C. 12, 153 S.E. 
600 (1930). 

Failure to obey a court order cannot be 
punished for contempt unless the disobedi- 
ence is willful, which imports knowledge 
and a stubborn purpose. Lamm v. Lamm, 
229 N.C. 248, 49 S.E.2d 403 (1948); Mauney 
v. Mauney, 268 N.C. 254, 150 S.E.2d 391 
(1966). 


One does not act wilfully in failing to 
comply with a judgment if it has not been 
within his power to do so since the judg- 
ment was rendered. Mauney v. Mauney, 
268 N.C. 254, 150 S.E.2d 391 (1966). 

Where defendant testifies that his fail- 
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ure after knowledge to obey a court order 
for the payment of alimony pendente lite 
was due to his lack of financial means, 
and no evidence is presented at the hear- 
ing tending to negative the truth of de- 
fendant’s explanation or to establish as an 
affirmative fact that he possessed the 
means wherewith to comply with the order, 
the court’s finding that defendant willfully 
disobeyed the order is not supported by 
the record, and judgment committing him 
to imprisonment for contempt must be set 
aside. Lamm y. Lamm, 229 N.C. 248, 49 
S.E.2d 403 (1948). 

Refusal to Deliver Note.—In Thompson 
Wosniey, 06 Nok. 1 SB. 620. -(iRsr a. 
it was held that a refusal to obey the 
order requiring the surrender of a note, 
whether amounting to contempt or not, 
warranted a commitment as a means of 
forcing a compliance. 

Disavowal of Disrespectful Intent—The 
wilful disobedience of a restraining order 
by the party on whom it had been served, 
and who was aware of its meaning and im- 
port, is in itself an act of contempt under 
this section, from which he may not purge 
himself by disavowing a disrespectful in- 
tent. In ré° Parker, 177 N.C. "463, 99_S.E. 
342 (1919). 

Impossibility to Comply with the Order 
or Process.—Where the disobedience to 
the process or order is due to circum- 
stances which make it impossible for the 
contemnor to obey such order or pro- 
cess, he may not be punished for contempt. 
Thus where the clerk issued a notice to 
the respondent to produce a certain will 
which was in the custody of some other 
clerk, it was held the order to adjudge the 
respondent guilty of contempt was revers- 
ible on appeal. In re Scarborough Will, 
fag Nes $403, 5) Sr. 931.) (1905)... but 
where the impossible circumstances are 
removed prior to the arrest for contempt 
the defendant will not be excused. Thomas- 
ville Shooting Club v. Thomas, 120 N.C. 
334, 26 S.E. 1007 (1897). The excuse is 
sufficient where the defendant has been 
unable to pay money according to an 
order. Kane vy. Haywood, 66 N.C. 1 (1872); 
Boyett v. Vaughan, 89 N.C. 27 (1883); 
Smith vy. Smith, 92 N.C. 304 (1885). 

Where the husband, in proceedings 
against him for contempt for disobeying 
an order to pay moneys for the support 
of his child, shows by the uncontradicted 
testimony of himself and witness that he 
had no property nor income except what 
he could earn, and that he had been un- 
able to obtain employment and was there- 
fore unable to comply with the terms of 
the order, the evidence fails to show that 
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the disobedience was wilful, and he may 
not be adjudged in contempt of court and 
a sentence imposed upon him. West v. 
West, 199 N.C. 12, 153 S.E. 600 (1930). 

Failure to Pay Alimony, etc.—Upon the 
hearing of an order to show cause why 
defendant should not be attached for con- 
tempt for failure to pay alimony and coun- 
sel fees as required by the prior judg- 
ment, defendant pleaded his inability to 
pay. The court found defendant had 
earned $140.00 since the original order, 
and adjudged defendant to be in contempt 
and the judgment for contempt was not 
dated and fails to show the length of time 
during which defendant earned the sum 
stated, and fails to find any facts on the 
defendant’s plea of disavowal, the record 
and findings are insufficient to support a 
judgment for contempt for “willful dis- 
Obedience” of a court order. Berry v. 
Berry, 215 N.C. 339, 1 S.E.2d 871 (1939). 

The mere fact that defendant, ordered 
to pay a certain sum monthly for the 
necessary subsistence of his wife and child, 
has a right to move at any time for modi- 
fication of the order does not support the 
conclusion that defendant's failure to com- 
ply with the order is wilfull. Smithwick 
v. Smithwick, 218 N.C. 503, 11 S.E.2d 455 
(1940). 

An order of court not “lawfully issued” 
may not be the basis on which to found 
a proceeding for contempt. Patterson v. 
Patterson, 230 N.C. 481, 53 S.E.2d 658 
(1949); State v. Black, 232 N.C.. 154, 59 
S.E.2d 621 (1950). 

Where an order is void ab initio, one 
may not be held for contempt for dis- 
obeying such order, and the fact that he 
did not appeal from the granting of the 
order does not affect his liability, the 
order not being one “lawfully issued’”’ as 
provided by this section. In re Longley, 
205 N.C. 488,°171 S.E. 788 (1933). 


Upon application for custody of children 
after decree of divorce, the resident judge 
entered a temporary order awarding the 
custody to the father, and issued an order 
to defendant wife to appear outside the 
county and outside the district to show 
cause why the temporary order should not 
be made permanent. It was held that the 
judge was without jurisdiction to hear the 
matter outside the district, and an order 
issued upon the hearing of the order to 
show cause was void ab initio. Patterson 
v. Patterson, 230 N.C. 481, 53 S.E.2d 658 
(1949). 

Where a subpoena issued by a municipal- 
county court and running outside the 
county is a nullity because not attested by 
the seal of the court, neither service of 
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the process nor voluntary appearance 
thereunder, can waive the defect or vitalize 
the process so as to make the willful 
disobedience of the subpoena a basis for 
contempt proceedings. State v. Black, 232 
N.C. 154, 59 S.E.2d 621 (1950). 

Temporary Restraining Orders.—A court 
has inherent power, necessary to the main- 
tenance of judicial authority, to punish as 
for contempt the willful violation of its 
orders, including temporary restraining 
orders. Safie Mfg. Co. v. Arnold, 228 N.C. 
375, 45 S.E.2d 577 (1947). 

Where courts of competent jurisdiction 
successively issued three injunctive orders 
for the purpose of protecting persons who 
desired to work, and who had a right to 
work, if they so desired, in plaintiff’s plant, 
while the orders were by their terms tem- 
porary and effective only until final trial 
of the cause, they were lawful orders of a 
court of competent jurisdiction. Any per- 
son guilty of willful disobedience of such 
orders may be punished for contempt of 
court. Blue Jeans Corp. v. Amalgamated 
Clothing Workers of America, 4 N.C. 
App. 245, 166 S.E.2d 698 (1969). 

Failure to Comply with Separation 
Agreement.—Husband could not be ad- 
judged in contempt for failure to comply 
with separation agreement entered into 
prior to the institution of divorce action, 
judgment in which provided that it should 
not affect or invalidate the separation 
agreement. Brown v. Brown, 224 N.C. 
556, 31 S.E.2d 529 (1944). 


Advice of Counsel No Excuse. — The 
failure to obey the order of the court plac- 
ing property in possession of a receiver 
is, under this clause, a direct contempt, 
even though the contemnor acted under 
an advice of counsel. Such advice is no 
protection to the intentional violation of 
the order. Delozier v. Bird, 123 N.C. 
689, 31 S.E. 834 (1898). In such a case 
the counsel himself may be subjected to 
contempt proceedings. This fact, however, 
will be considered by the judge in impos- 
ing the punishment. Weston v. John L. 
Roper Lumber Co.; 158° N.C. 270, 73 Sik. 
799 (1912). See Green v. Griffin, 95 N.C. 
50 (1886). 

Disobeying Order of Clerk.—Where, in 
supplementary proceedings, the defendant 
has wilfully disobeyed an order of the 
clerk of the superior court having juris- 
diction, in disposing of his property, he 
is guilty of contempt of court under the 
provisions of this section. Bank of Zebulon 
v. Chamblee, 188 N.C. 417, 124 S.E. 741 
(1924). 

Must Be Able to Obey.—The defendant 
must have been able to obey the order, 
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and in spite of his ability must have dis- 
obeyed it. Inability to obey is a good ex- 
cuse—for example payment of money. 
Kane v. Haywood, 66 N.C. 1 (1872); Boy- 
ett v. Vaughan, 89 N.C. 27 (1883); Smith 
v. Smith, 92 N.C. 304 (1885). 

Noncompliance with Order to Produce 
Records of Business.—Where, in response 
to an order to produce records of his busi- 
ness for a designated period, defendant ap- 
pears and testifies that the only business 
records kept by him were the cash regis- 
ter tapes, that these had been destroyed by 
rats, and therefore, he had no records or 
documents with which to comply with the 
order, and there is no evidence to the con- 
trary, it is error for the court to find and 
conclude defendant was in contempt with- 
in the purview of this section for noncom- 
pliance with the order. Galyon v. Stutts, 
241 N.C. 120, 84 S.E.2d 822 (1954). 

In contempt proceedings it is necessary 
for the court to find the facts supporting 
the judgment and especially the facts as 
to the purpose and object of the con- 
temner, since nothing short of “willful dis- 
obedience” will justify punishment. Smith 
v. Smith, 247 N.C. 223, 100 S.E.2d 370 
(1957). 

Conclusions of Law Not So Denomi- 
nated.—Where the judgment in contempt 
fully states the facts found and the con- 
clusions of law based thereon, adjudging 
defendants in contempt for a willful dis- 
obedience of an order lawfully issued by 
the superior court having jurisdiction, ex- 
ception on the ground that the court did 
not specifically denominate his conclusions 
of law as such cannot be sustained. 
Glendale Mfg. Co. v. Bonano, 242 N.C. 
587, 89 S.E.2d 116 (1955). 

Cases Involving Violations of Order Re- 
straining Strikers——For a series of cases 
involving violations of a restraining order 
which sought to prohibit violence and mass 
picketing on the part of strikers, see Har- 
riet Cotton Mills v. Local 578, Textile 
Workers Union, 251 N.C. 218, 111 S$.E.2d 
457 (1959); Harriet Cotton Mills v. Local 
578, Textile Workers Union, 251 N.C. 231, 
111 S.E.2d 465 (1959); Henderson Cotton 
Mills v. Local 584, Textile Workers Union, 
251 N.C. 234, 111 S.E.2d 476 (1959); Hen- 
derson Cotton Mills v. Local 584, Textile 
Workers Union, 251 N.C. 240, 111 S.E.2d 
471 (1959); Harriet Cotton Mills v. Local 
578, Textile Workers Union, 251 N.C. 248, 
111 S.E.2d 467 (1959); Henderson Cotton 
Mills v. Local 584, Textile Workers Union, 
251 N.C. 254, 111 S.E.2d 480 (1959). 

Other Actions Held to Constitute Con- 
tempt. — Disobeying an injunction or re- 
straining order such as cutting timber 
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after injunction against the same. Flem- 
ing v. Patterson, 99 N.C. 404, 6 S.E. 396 
(1888); In re Carolina, C. & O. Ry., 151 
N.C. 467, 66 S.E. 438 (1909); Weston v. 
John L. Roper Lumber Co., 158 N.C. 270, 
73 S.E. 799 (1912). Failure to pay alimony, 
Zimmerman v. Zimmerman, 113 N.C. 433, 
18 S.E. 334 (1893). Failure of clerk to make 
transcript of record, Worth vy. Piedmont 
Bank, 121 N.C. 343, 28 S.E. 488 (1897). 
See also generally Murray v. Berry, 113 
N.C. 46, 18 S.E. 78 (1893). Failure to de- 
liver property, McLean v. Douglass, 28 
N.C. 233 (1846). Failure to return process, 
Ex parte Summers, 27 N.C. 149 (1844). 
Failure to settle estates by public admin- 
istrator, In re Brinson, 73 N.C. 278 (1875). 

Applied in Dyer v. Dyer, 212 N.C. 620, 
194 S.E. 278 (1937). 


V. SUBDIVISION (5). 


Willfully Preventing Receiver from Tak- 
ing Possession.—A judgment debtor, fixed 
with knowledge as a party upon whom 
notice was served, is guilty of contempt 
of court in willfully preventing the re- 
ceiver from taking possession of the prop- 
erty in conformity with a lawful order of 
the court, even though the order may be 
erroneous, if no appeal therefrom was 
perfected by him. Nobles v. Roberson, 212 
N.C. 334, 193 S.E. 420 (1937). 


VI. SUBDIVISION (6). 


Commissioner May Ask Aid of Judge; 
Declaration of Power.—The commissioner 
before whom the witness had refused to 
answer, may invoke the aid of the judge 
to punish for contempt. But the judge 
has no right to delegate the judicial power 
to punish for contempt to an executive 
officer. Bradley Fertilizer Co. v. Taylor, 
112 N.C. 141, 17 S.E. 69 (1893). 


Obviously False or Evasive Testimony 
Is Equivalent to Refusal to Testify.—The 
power of the court to require a witness to 
give proper responses is inherent and nec 
essary for the furtherance of justice, and 
therefore, testimony which is obviously 
false or evasive is equivalent to a refusal] 
to testify. Galyon v. Stutts, 241 N.C. 120, 
84 S.E.2d 822 (1954). 

No Distinction between Refusing to Be 
Sworn and Refusing to Answer. — This 
section makes no distinction between one 
who, in the presence of the court, pursuant 
to its lawful subpoena, refuses to be sworn 
as a witness and one who, having been 
sworn, refuses to answer a proper question. 
In re Williams, 269 N.C. 68, 152 S.E.2d 317 
(1967). 

The refusal of a witness to testify at all, 
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or his refusal to answer any legal or 
Proper question is punishable for con- 
tempt under § 5-1 (6), or as for contempt 
under § 5-8 (4), depending upon the facts 
of the particular case. Galyon v_ Stutts, 
241 N.C. 120, 84 S.E.2d 822 (1954). 

It has been uniformly held by the Su- 
preme Court and by courts of other juris- 
dictions that the power to punish for con- 
tempt committed in the presence of the 
court, is inherent in the court, and not de- 
pendent upon statutory authority. Without 
such power the court cannot perform its 
judicial function. This principle is espe- 
cially applicable when the contempt con- 
sists in the refusal of the witness in atten- 
dance upon the court, after having been 
duly sworn, to answer a question pro- 
pounded to him for the purpose of eliciting 
evidence material to the issue to be decided 
by the court. In re Williams, 269 N.C. 68, 
152 S.E.2d 317 (1967), quoting In re 
Hayes; 1200 "N.C 1338, 156 8 S791" v8 
A.L.R. 1179 (1931). 

Motive of Recalcitrant Witness Imma- 
terial— Whatever the motive of the recal- 
citrant witness or party may be, it does 
not determine whether he may lawfully be 
adjudged in contempt and punishment. In 
re Williams, 269 N.C. 68, 152 S.E.2d 317 
(1967). 

The refusal of one subpoenaed as a wit- 
ness to take the oath or to answer proper 
questions propounded to him, when done 
knowingly and intentionally, is contu- 
macious and willful, within the meaning of 
this statute, even though such person be- 
lieves it to be his moral duty to refuse to 
testify. In re Williams, 269 N.C. 68, 152 
S.E.2d 317 (1967), quoting Lamm _ v. 
Lamm, 229 N.C. 248, 49 S.F.2d 403 (1948). 

Self-Incrimination No Defense. — Wit- 
ness inay uot refuse to answer on the 
ground that his answer may tend to in- 
criminate him. LaFontaine v. Southern 
Underwriters Ass’n, 83 N.C. 133 (1880). 


Decrease in Esteem No Justification for 
Refusing to Testify. — The fact that one 
called as a witness fears that his testimony 
may decrease the esteem in which he is held 
in the community, or may decrease his 
ability to render service therein, does not 
justify refusal by him to testify in re- 
sponse to questions otherwise proper. In 
re Williams, 269 N.C. 68, 152 S.E.2d 317 
(1967). 

Nor Religious Conscience. — The State 
has a compelling interest that a person 
called as a witness should be sworn and 
should testify in the administration of jus- 
tice between the State and one charged 
with a serious offense; therefore a minister 
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called as a witness in such prosecution may 
be held in contempt of court upon his re- 
fusal to be sworn as a witness, notwith- 
standing he asserts that his refusal is a 
matter of religious conscience. In re Wil- 
liams, 269 N.C. 68, 152 S.E.2d 317 (1967). 

Other Actions Held to Constitute Con- 
tempt. — Refusal to testify before a com- 
missioner, Bradley Fertilizer Co. v. Tay- 
lor, 112 N.C. 141, 17 S.E. 69 (1893). Re- 
fusal to testify before a referee, LaFontaine 
vy. Southern Underwriters Ass’n, 83 N.C. 
133 (1880). 


VII. SUBDIVISION (7). 


In General—To state that the judges of 
the Supreme Court singly or en masse 
moved from the path of judicial propriety 
because of political zeal, subjected the 
party so stating to liability under this 
clause of the section. In re Moore, 63 N.C. 
396 (1869). 

Publication after Adjournment of Court. 
— For constructive contempt by publica- 
tion of false matter relating to the conduct 
of the presiding judge, published after the 
adjournment of the court, the judge must 
seek redress by the ordinary method and 
bring his cause before an impartial tri- 
bunal. He may not proceed to determine 
the matter summarily without the inter- 
vention of a jury. In re Brown, 168 N.C. 
417, 84 S.E. 690 (1915). 

Publication of Past Matter—There no 


Cu. 5. CONTEMPT 


§ 5-2 


longer exists the power to punish sum- 
marily for defamatory reports and publi- 
cations about a matter which is past and 
ended. To justify contempt proceedings 
the publication must have been pendente 
lite. In re Brown, 168 N.C. 417, 84 S.E. 
690 (1915). 

Trial of Issue by the Court Instead of 
the Jury.—If on the face of the publica- 
tion there is nothing to show that it was 
grossly incorrect or calculated to bring 
the court into contempt, the respondent 
is entitled to have the issue tried not by 
a jury but by a court. In re Robinson, 117 
NG, 533,28 Sis 453 501895). 

Cited in State v. Pelley, 221 N.C. 487, 
20 S.E.2d 850 (1942). 


VIII. SUBDIVISION (8). 


Cross References. — As to contempt in 
failure of personal representative to file 
account, see § 28-118. As to failure to 
obey judgment, see § 1-302. As to failure 
to obey a court order in supplementary 
proceedings, see § 1-368. As to acts pun- 
ished as for contempt, see §§ 5-8, 5-9. 

Gross negligence of attorneys is a sort 
of contempt, and courts may order them 
to pay the costs of cases in which they 
are guilty of such negligence. Ex parte 
Robins, 63 N.C. 310 (1869). 

Cited in In re Adams, 218 N.C. 379, 11 
S.E.2d 163 (1940). 


§ 5-2. Appeal from judgment of guilty.—Any person adjudged guilty 
of contempt under the preceding section [§ 5-1] has the right to appeal to the ap- 
pellate division in the same manner as is provided for appeals in criminal actions, 
except for the contempts described and defined in subdivisions (1), (2), Gayoana 
(6). Nor shall the right of appeal lie under subdivision (4) and (5) if such con- 
tempt is committed in the presence of the court. (Code, s. 648; 1905, c. 449; Rev., 
s. 939; C..S., s. 979; 1969; 44, s. 14.) 





Cross References. As to appeals in 
criminal actions, see § 15-180 et seq. As to 
inapplicability of this section to proceed- 
ings under § 5-8, see note to § 5-8. 

Editor’s Note.—The 1969 amendment 
substituted “appellate division” for “Su- 
preme Court” in the first sentence. 

The right of review in proceedings for 
contempt is regulated by this section, which 
denies to persons adjudged guilty of con- 
tempt in the superior court the right of ap- 
peal to the appellate division except in 
cases arising under subdivisions (4) and 
(5) of § 5-1, where the contempt is not 
committed in the presence of the court. 
Rose’s Stores, Inc. v. Tarrytown Center, 
Inc., 270 N.C. 201, .154 S.E.2d 313 (1967). 

Finding of Fact Not Disturbed.—Where 
the judge has found sufficient facts to at- 
tach the defendant for direct contempt of 
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court, upon imposing punishment there- 
for, the finding will not be disturbed by 
appeal. In re Deaton, 105 N.C. 59, 11 S.E. 
244 (1890); State v. Little, 175 N.C. 743, 
94 S.E. 680 (1917). Nor will the finding 
of fact by the judge be disturbed upon an 
appeal on an ‘ndirect contempt. In re 
Parker, 177 N.C. 463, 99 S.E. 342 (1919). 

It is otherwise however on appeals from 
a subordinate court to the superior court. 
In such a case the facts as well as the 
law will be reviewed, and even additional 
testimony may be heard. In re Deaton, 
105 N.C. 59, 11 S.E. 244 (1890). 

This section has no application to pro- 
ceedings as for contempt under § 5-8, and 
as a result, a person who is penalized as 
for contempt may obtain a review of the 
judgment entered against him by a direct 
appeal. Rose’s Stores, Inc. v. Tarrytown 
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Center, Inc., 270 N.C. 201, 154 S.E.2d 313 
(1967). 

No appeal shall lie from an order of di- 
rect contempt. In re Palmer, 265 N.C. 485, 
144 $.E.2d 413 (1965). 

But Contemner May Seek Relief by 
Habeas Corpus.-—_A contemner imprisoned 
in consequence of a judgment of direct 
contempt may seek relief by habeas cor- 
pus. In re Palmer, 265 N.C. 485, 144 S.E.2d 
413 (1965). 

Where the defendant, punished for direct 
contempt, contends that his legal rights 
have been denied, and it is made to appear 
that the court had no jurisdiction, his rem- 
edy is not by appeal, but by habeas corpus 
proceedings which, if necessary, may be 
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carried up by a writ of certiorari. State v. 
Little, 175 N.C. 743, 94 S.E. 680 (1917). 

The only question open to inquiry at a 
habeas corpus hearing of a contemner im- 
prisoned in consequence of a judgment of 
direct contempt is whether, on the record, 
the court which imposed the sentence had 
jurisdiction and acted within its lawful 
authority. In re Palmer, 265 N.C. 485, 144 
S.E.2d 413 (1965). 

As to contempts not committed in the 
presence of the court, an appeal lies. In 
re Daves, 81 N.C. 72 (1879); In re Walker, 
82 N.C. 95 (1880); Cromartie v. Commis- 
sioners of Bladen, 85 N.C. 211 (1881); In 
re Deaton, 105 N.C. 59, 11 S.E. 244 (1890). 


§ 5-3. Solicitor or Attorney General to appear for the court.—In 


all cases where a rule for contempt is issued by any court, referee, or other officer, 
the solicitor shall appear for the court or other officer issuing the rule, and in 
case of appeal to the appellate division, the Attorney General shall appear for 


the court or other officer by whom the rule was issued. 


19695 co 44 sri 


Game Rev.,"s. 939 "CS. “Ss; 980 

Editor’s Note.—The 1969 amendment 
substituted “appellate division” for ‘“Su- 
preme Court.” 


(Code, 648; 1905, 
5) 

Applied in In re Palmer, 265 N.C 485, 
144 $.E.2d 412 (1965). 


§ 5-4. Punishment.—Punishment for contempt for matters set forth in 
the preceding sections shall be by fine not to exceed two hundred and fifty dollars, 


or imprisonment not to exceed thirty 
court. (Code, s. 649: Rev., 


Cross Reference.—See note to § 5-8. 

Editor’s Note. For note on criminal 
and civil contempt proceedings, see 34 
INE Gale ee we, 22.1 1056,). 

The provisions of this section are not 
applicable to civil contempt proceedings 
under § 5-8. Smith v. Smith, 248 N.C. 298, 
103 S.E.2d 400 (1958). 

Punishment as for contempt is not lim- 
ited by the terms of this section. Rose’s 
Stores, Inc. v. Tarrytown Center, Inc., 270 
Ni 7201, 154°S.E.2d 313 (1967), 

The punishment as to matters punish- 
able for contempt (§ 5-1) is limited to a 
fine not to exceed $250 or imprisonment 
not to exceed thirty days, or both, in the 
discretion of the court. However, punish- 
ment as for contempt (§ 5-8) is not limited 
by the terms of this section. Blue Jeans 
Corp. v. Amalgamated Clothing Workers 
of America, 4 N.C. App. 245, 166 S.E.2d 
698 (1969). 

A sentence of ten days in jail, imposed 
by the superior court for contempt by re- 
fusal to be sworn as a witness, was well 
within the statutory maximum. In re Wil- 
liams, 269 N.C. 68, 152 S.E.2d 317 (1967). 

Illegal Punishment. — Imprisonment for 
60 days and a fine of $2000 were held il- 
legal under this section. In re Patterson, 
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days, 
s. 940; C. S., s. 981.) 


or both, in the discretion of the 


99 N.C. 407, 6 S.E. 643 (1888). See also 
In re Walker, 82 N.C. 95 (1880). 

A judgment entered is erroneous in di- 
recting that the defendant be committed 
to jail for an indefinite period rather than 
for thirty days as prescribed by this sec- 
tion. Basnight v. Basnight, 242 N.C. 645, 
89 S.E.2d 259 (1955). 

Imprisonment for Debt. — The abolish- 
ment of imprisonment for debt does not 
include commitment under attachments for 
failure to comply with an order of court. 
Wood v. Wood, 61 N.C. 538 (1868). 

Punishment for civil contempt is not 
limited to thirty days’ imprisonment, this 
section not being applicable to civil con- 
tempt, and a petition for release from im- 
prisonment for willful refusal to pay ali- 
mony on the ground that the court ex- 
ceeded its authority in not limiting the 
imprisonment to thirty days, is properly 
refused, but defendant need not serve in- 
definitely and may obtain his discharge 
upon a proper showing under appropriate 
proceedings. Dyer v. Dyer, 213 N.C. 634, 
197 S.E. 157 (1938). 

Commitment until Alimony Paid. — A 
judgment for commitment until alimony 
is paid was held valid. Green Green, 
130 N.C. 578, 41 S.E. 784 (1902). 
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Imprisonment until the order is complied 
with is valid. Cromartie v. Commissioners 
of Bladen, 85 N.C. 211 (1881); Thompson 
v. Onley, 96 N.C. 9, 1 S.E. 620 (1887); 
Delozier v. Bird, 123 N.C. 689, 31 S.E. 834 
(1898). 

A fine for contempt goes to the State, 
being a punishment for a wrong to the 
State, and should not be directed to be 
paid to a party to the suit. In re Rhodes, 
65 N.C. 518 (1871); Morris v. Whitehead, 
65 N.C. 637 (1871). 

Punishment by Working on Road. — A 
person sentenced to jail as for contempt 
of court cannot be worked on the roads. 
State v. Moore, 146 N.C. 653, 61 S.E. 463 
(1908). 

Punishment Immediate. — The punish- 
ment in contempt cases, must be immedi- 
ate, or it would be ineffectual, as it is de- 
signed to suppress an outrage, which im- 
pedes the business of the court. State v. 
Yancy, + N.C; 133 (1814). 
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No Defense to Criminal Prosecution. — 
The fact that a person has been punished 
for contempt of court, is no defense to a 
criminal indictment for the act constitut- 
ing the contempt. State v. Yancy, 4 N.C. 
133 (1814); In re Griffin, 98 N.C. 225, 3 
S.E. 515 (1887). 

Power of Industrial Commission. — The 
Industrial Commission proceeding under 
the Workmen’s Compensation Act, being 
expressly given the authority to subpoena 
witnesses and have them give evidence at 
the hearing, acts in a judicial capacity in 
adjudging in contempt a witness who re- 
fuses to give material evidence, and has 
power to punish by a fine or imprison- 
ment under the provisions of this section. 
In, re. Hayes,. 200, N.C. 133, 4560S.H. 0791 
(1931). 

Applied in Carolina Wood Turning Co. 
v. Wiggins, 247 N.C. 115, 100 S.E.2d 218 
(1957). 


§ 5-5. Summary punishment for direct contempt.—Contempt com- 
mitted in the immediate view and presence of the court may be punished sum- 
marily, but the court shall cause the particulars of the offense to be specified on 
the record, and a copy of the same to be attached to every committal, attachment 
or process in the nature of an execution founded on such judgment or order. 


(Code, s: sGn0 ev, oe etl Gea ar say) 


Editor’s Note.—In re Williams, 269 N.C. 
68, 152 S.E.2d 317 (1967), cited in the note 
below, was commented on in 45 N.C.L. 
Rev. 863, 884, 924 (1967). 

Constitutionality—Summary punishment 
for direct contempt committed in the pres- 
ence of the court does not contemplate a 
trial at which the person charged with 
contempt must be represented by counsel, 
and therefore sentence for contempt does 
not deprive the contemner of his liberty 
without due process of law. In re Williams, 
269 N.C. 68, 152 S.E.2d 317 (1967). 

Direct contempt of court is punishable 
summarily. In re Palmer, 265 N.C. 485, 144 
S.E.2d 413 (1965). 

And the offended court is only requested 
to “cause the particulars of the offense to 
be specified on the record.” In re Palmer, 
265 N.C. 485, 144 S.E.2d 413 (1965). 

Contempt committed in the view and 
presence of the court may be punished 
summarily, but the court shall cause the 
particulars of the offense to be specified 
on the record. In re Burton, 257 N.C. 534, 
126 S.E.2d 581 (1962). 

But Wilful Disobedience of Void Order 
Is Not Punishable.—Wilful disobedience 
to an order, void ab initio for want of ju- 
risdiction, may not be made the hasis for 
contempt proceedings. In re Burton, 257 
N.C. 534, 126 S.E.2d 581 (1962). 
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What Is Direct Contempt. — A direct 
contempt consists of words spoken or acts 
committed in the actual or constructive 
presence of the court while it is in session 
or during recess, which tend to subvert or 
prevent justice. Galyon v. Stutts, 241 N.C. 
120, 84 S.E.2d 822 (1954). 

Contempt of De Facto Court.— Particu- 
lar conduct, which would amount to con- 
tempt in the presence of a duly constituted 
court of proper jurisdiction, would not 
necessarily be contemptuous in a de facto 
courts “In, re! Burton,” 257) NeoGeo S340 ee 
S.E.2d 581 (1962). 

A lawyer, or any person for that matter, 
whose conduct is disrespectful in the view 
and presence of a judge, sitting judicially 
under the mistaken but bona fide belief 
that he has jurisdiction to act as a court, 
is liable to punishment for direct con- 
tempt. In re Burton, 257 N.C. 534, 126 
S.E.2d 581 (1962). 


Contumacious and Unlawful Refusal to 
Be Sworn.—The contumacious and unlaw- 
ful refusal, in the presence of the court, by 
one duly subpoenaed, to be sworn as a 
witness is direct contempt and may be 
punished summarily. In re Williams, 269 
N.C. 68, 152 S.E.2d 317 (1967). 

Assaulting Judge during Adjournment. 
—For assaulting a judge in his house 
pending an adjournment of the court the 
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petitioner was properly punished for con- 
tempt by attachment in summary proceed- 
ings. Ex parte McCown, 139 N.C. 95, 51 
S.E. 957 (1905). 

Remedy by Habeas Corpus.—This sec- 
tion, providing that the court shall find the 
facts constituting the contempt and have 
them spread upon the record, does not 
have the effect of giving the right to an 
appeal nor to a writ of certiorari in direct 
contempts. But such facts when spread 
upon the record may authorize a revising 
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tribunal, on a habeas corpus, to discharge 
the party. In re Deaton, 105 N.C. 59, 11 
S.E. 244 (1890). 

Jury Trial—tIt is well settled that the 
defendant in contempt proceedings is not 
entitled to a jury trial upon the contro- 
verted facts. In re Deaton, 105 N.C. 59, 11 
S.E. 244 (1890). 

Stated in Rose’s Stores, Inc. v. Tarry- 
town Center, Inc., 270 N.C. 206, 154 S.F..2d 
320 (1967). 


§ 5-6. Courts and officers empowered to punish.—Every justice of the 


peace, referee, commissioner, judge of a court inferior to the superior court, magis- 
trate, or judge, justice, or clerk of the General Court of Justice, or member of 
the board of commissioners of each county, or member of the Utilities Commission 
or Industrial Commission, has the power to punish for contempt while sitting for 
the trial of causes or while engaged in official duties. (Code, ss. 651, 652; Rev., s. 
942; CS.) s, 983; 1933, c. 134, s. 8; 1941, c. 97; 1945,.c. 533; 1969, c. 44, s. 16:) 


Editor’s Note. — The 1969 amendment 
rewrote this section. 
Referee. — Acts 
committed before a 


constituting contempt 
referee in supplemen- 
tary proceedings are to be punished by the 
court making the reference. LaFontaine 
v. Southern Underwriters Ass’n, 83 N.C. 
133 (1880). 

Authority of Commissioner Not Exclu- 
sive—The power of a commissioner, ap- 
pointed by the court, to commit for refusal 
to testify is not given exclusively, if at 
all; but he may invoke the power of the 
judge, even though he may be given con- 
current authority, under statute. Bradley 
Fertilizer Co. v. Taylor, 112 N.C. 141,17 
S.E. 69 (1893). 

A judge of the district court has no au- 
thority, except in his own district, to pun- 
ish for contempt. In re Rhodes, 65 N.C. 
518 (1871); Morris v. Whitehead, 65 N.C. 
637 (1871). 

Nisi Prius Judge—vThe right of a nisi 
prius judge to order a witness or anyone 
else into immediate custody for a contempt 
committed in the presence of the court in 
session is unquestioned. State v. Dick, 60 
N.C. 440 (1864); State v. Ownby, 146 
N.C.. 677, 61 S.E. 630 (1908); State v. 
Swink, 151 N.C. 726, 66 S.E. 448 (1909). 


§ 5-7. Indirect contempt; order 


Contempt of Subordinate Officer Re- 
garded as Contempt of Appointing Court. 
—A contempt against a subordinate officer 
appointed by a court, such as a commis- 
sioner, ordinarily is regarded as contempt 
of the authority of the appointing court, 
and the appointing court has power to 
punish such contempt. This is true even 
where such subordinate officer, as with us 
under this section, is vested with the 
power to punish. Galyon vy. Stutts, 241 N.C. 
120, 84 S.E.2d 822 (1954). 

Procedural Requirements in Proceed- 
ings to Punish Contempt of Subordinate 
Officer.— When the conduct complained of 
was before a commissioner or other subor- 
dinate officer of the court and the court 
has no direct knowledge of the facts con 
stituting the alleged contempt, in order for 
the court to take original cognizance there- 
of and determine the question of contempt, 
the proceedings must follow the proced- 
ural requirements as prescribed for indirect 
contempt, § 5-7, or “as for contempt,” § 
5-8, and be based on rule to show cause or 
other process constituting an initiatory ac- 
cusation meeting the requirements of due 
process as prescribed by our statutes Gal- 
yon vy. Stutts, 241 N.C. 120, 84 S.E.2d 822 
(1954). 


to show cause.—When the contempt 


is not committed in the immediate presence of the court, or so near as to in- 
terrupt its business, proceedings thereupon shall be by an order directing the 
offender to appear, within reasonable time, and show cause why he should not 
be attached for contempt. At the time specified in the order the person charged 
with the contempt may appear and answer, and, if he fail to appear and show 
good cause why he should not be attached for the contempt charged, he shall be 
punished as provided in this chapter. (Code, s. 653; Rev., s. 943; C. S., s. 984.) 
Indirect Contempt Defined——An indi- the presence of the court, usually at a dis- 
rect contempt is one committed outside tance from it, which tends to degrade the 
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court or interrupt, prevent, or impede the 
administration of justice Galyon v Stutts. 
241 N.C. 120, 84 S.E.2d 822 (1954). 

Practice.—In the cases of contempts out 
of the presence of the court the practice is 
to have a foundation laid by facts shown 
forth, by affidavit or otherwise, constitut- 
ing a prima facie case, and then by a rule 
to put the accused to show cause against 
the attachment by an answer denying the 
alleged facts of which he had notice in the 
rule or on the record, or excusing his con- 
duct, or, where the gravamen of the charge 
rested on intention, by a disavowal of the 
imputed purpose. In re Moore, 63 N.C. 396 
(1869); In re Walker, 82 N.C. 95 (1880). 

The procedure to punish for indirect 
contempt is by order to show cause. Gal- 
yon v. Stutts, 241 N.C. 120, 84 S.E.2d 822 
(1954). 

Whether the movant uses a petition or 
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other document to obtain an order to 
show cause 1n a proceeding under this sec- 
tion, it is the affidavit or verification that 
imports the verity of the charge of violat- 
ing the judgment or order of the court, 
which is required as the basis of the order 


to show cause Erwin Mills. Inc v Tex- 
tile  Workers™ Union, 234 5N:@> 3219967 
S.E.2d 372 (1951): Rose’s Stores; Incr 'v. 


Tarrytown Center, Inc., 270 N.C. 206, 154 
S.E.2d 320 (1967). 

The tssuance of a show-cause order is 
necessary both in proceedings to punish 
for indirect contempt under § 5-7 and in 


proceedings to punish as for contempt 
under § 5-9. Galyon v. Stutts, 241 N.C. 
120, 84 S.E.2d 822 (1954). 

Cited in Erwin Mills Inc v Textile 


Workers Union, 235 N.C. 107, 68 S.E.2d 
813°(1952)> In re Adams. 218 Ni€. 379) 11 
S.F.2d 163 (1940). 


§ 5-8. Acts punishable as for contempt.—Every court of record has 


power to punish as for contempt when t 


he act complained of was such as tended 


to defeat, impair, impede, or prejudice the rights or remedies of a party to an 


action then pending in court— 


(1) Any clerk, sheriff, register, solicitor, attorney, counselor, coroner, con- 
stable, referee, or any other person in any manner selected or ap- 
pointed to perform any ministerial or judicial service, for any neglect 
or violation of duty or any misconduct by which the rights or remedies 
of any party in a cause or matter pending in such court may he de- 
feated, impaired, delayed, or prejudiced, for disobedience of any law- 
ful order of any court or judge, or any deceit or abuse of any process 
or order of any such court or judge. 


Parties to suits, attorneys, and all other persons for the nonpayment of 


any sum of money ordered by such court, in cases where execution 
cannot be awarded for the collection of the same. 


All persons for assuming to be officers, attorneys or counselors of the 


court, and acting as such without authority, for receiving any property 
or person which may be in custody of any officer by virtue of any 
order or process of the court, for unlawfully detaining any witness 
or party to any suit, while going to, remaining at, or returning from 
the court where the same may be set for trial, or for the unlawful in- 
terference with the proceedings in any action. 


All persons summoned as witnesses in refusing or neglecting to obey 


such summons to attend, be sworn, or answer, as such witness. 


Parties summoned as jurors for impropriety, conversing with parties or 


others in relation to an action to be tried at such court or receiving 


communication therefrom. 


All inferior magistrates, officers and tribunals for disobedience of any 


lawful order of the court, or for proceeding in any matter or cause 
contrary to law, after the same shall have been removed from their 


jurisdiction. 


(7) 


All other cases where attachments and proceedings as for contempt have 


been heretofore adopted and practiced in courts of record in this State 
to enforce the civil remedies or protect the rights of any party to an 
action. (Code, ss. 654, 656; Rev., s. 944; C. S., s. 985.) 


Cross References.—As to punishment 


for using profanity within hearing of jus- 


tice of peace, see § 7-128. As to punish- 
ment of witness refusing to testify in ac- 
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tion against a railroad before a justice of 
peace, see § 7-146. As to distinctions be- 
tween proceedings under thts section and 
under § 5-1, see note to § 5-1. 

Editor’s Note.—See 12 N.C.L. Rev. 260, 
for comment on this and other sections 
dealing with contempt. 

For a discussion of this section and its 
relation to the preceding sections, see Cro- 


martie v. Commissioners ‘of Bladen, 85 
N.C. 211 (1881). 


For note on criminal and civil contempt 
proceedings, see 34 N.C.L. Rev. 221 (1956). 
Contempt proceedings may be resorted 
to in civil or criminal actions. Mauney v. 


Mauney, 268 NC. 254, 150 S.E.2d 391 
(1966). 
The provisions of this section, except 


subdivisions (4+), (5), and (6), apply only 
to civil actions. In re Deaton, 105 N.C. 59, 
11 S.F. 244 (1890). 

Jury Trial.—Respondents in proceedings 
as for contempt are not entitled to a jury 
trial. In re Gorham, 129 N.C.°481, 40. S.E. 


311 (1901). 
A contempt proceeding is sui generis. 
It is criminal in its nature in that the 


party is charged with doing something for- 
bidden, and if found guilty, is punished. 


Mauney vy. Mauney, 268 N.C. 254, 150 
S.E.2d 391 (1966). 
Criminal and Civil Contempt Distin- 


guished.—Criminal contempt is a term ap- 
plied where the judgment is in punishment 
of an act already accomplished, tending 
to interfere with the administration of 
justice. Mauney v. Mauney, 268 N.C. 254, 
150 S.E.2d 391 (1966); Blue Jeans Corp. 
v. Amalgamated Clothing Workers. of 
America, 4 N.C. App. 245, 166 S.E.2d 698 
(1969). 

Civil contempt is a term applied where 
the proceeding is had to preserve and en- 
force the rights of private parties to suits 
and to compel obedience to orders and de- 
crees made for the benefit of such parties. 
Mauney v. Mauney, 268 N.C. 254, 150 
S.E.2d 391 (1966). 

Civil contempt or punishment as for con- 
tempt is applied to a continuing act, and 
the proceeding is had to preserve and en- 
force the rights of private parties to suits 
and to compel obedience to orders and de- 
crees made for the benefit of such parties. 
Rose’s Stores, Inc. v. Tarrytown Center, 
Inc., 270 N.C. 201, 154 S.E.2d 313 (1967); 
Blue Jeans Corp. vy. Amalgamated Cloth- 
ing Workers of America, 4 N.C. App. 245, 
166 S.E.2d 698 (1969). 

Resort to civil contempt proceeding is 
common to enforce orders in the equity 
jurisdiction of the court, orders for the 
payment of alimony, and in like matters. 
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Mauney v. Mauney, 268 N.C. 254, 150 


S.E.2d 391 (1966). 

Nature of Offense.—A person guilty of 
any of the acts or neglects catalogued in 
this section is punishable as tor contempt 
because such acts or neglect tend to de- 
feat, impair, impede, or prejudice the 
rights or remedies of a party to an action 
pending in court Luther v Luther. 234 
eC y429 Gy eosl-2dirstoun( L951) a Rose's 
Stores, Inc. v. Tarrytown Center, Inc., 270 
N.C, 206, 154 S.E.2d 320 (1967). 

The acts and omissions enumerated in 
this section correspond to civil contempt 
and involve matters tending to defeat, 1m- 
pair, impede, or prejudice the rights or 
remedies of a party to an action pending 
in court, and are punishable as for con- 
tempt with the underlying purpose of pre- 
serving private rights by coercion. Galyvon 


weno tutte: 7241 NVC.) 120, 8498; Heda 822 
(1954). 
Essential Elements under Subdivision 


(1).—An act or default is not punishable 
by a court of record as for contempt un- 
der subdivision (1) of this section unless 
these three essential elements concur: (1) 
The alleged contemnor must be a clerk, 
sheriff, register, solicitor, attorney, coun- 
selor, coroner, constable, referee, or other 
person appointed or selected to perform a 
ministerial or judicial service; (2) he must 
be guilty of neglect or violation of duty, 
or of misconduct in the performance of 
such service; and (3) his neglect or viola- 
tion of duty or his misconduct in such re- 
spect must have a tendency to defeat, im- 
pair, delay, or prejudice the rights or rem- 
edies of a party to a cause or matter pend- 
ing in the court. Corey v. Hardison, 236 
N.C. 147, 72 S.E.2d 416 (1952). 

Persuading Witness.—Where a _ defen- 
dant in a criminal action tried to persuade 
the State’s witness to leave the State and 
not to appear against him, it was held that 
he was subject to proceedings as for con- 
tempt. In re Young, 137 N.C. 552, 50 S.E. 
220 (1905). ; 

The refusal of a witness to testify at all, 
or his refusal to answer any legal or 
proper question is punishable for contempt 
under § 5-1 (6), or as for contempt under 
§ 5-8 (4), depending upon the facts of the 
particular case. Galyon v. Stutts, 241 N.C. 
120, 84 S.E.2d 822 (1954). 

Obviously False or Evasive Testimony 
Is Equivalent to Refusal to Testify.—The 
power of the court to require a witness to 
give proper responses is inherent and nec- 
essary for the furtherance of justice, and 
therefore, testimony which is obviously 
false or evasive is equivalent to a refusal 
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to testify. Galyon v. Stutts, 241 N.Gateo; 
84 S.E.2d 822 (1954). 

Wilful failure and refusal of a party to 
make payments for the support of his 
child in accordance with decree of court is 
civil contempt under this section and the 
court may order him into custody until he 
shows compliance or is otherwise dis- 
charged according to law. Section 5-4, lim- 
iting sentence of confinement for a period 
not exceeding thirty days, is not applicable. 
Smith v. Smith, 248 N.C. 298, 103 S.E.2d 
400 (1958). 

Civil contempt proceedings to enforce 
orders for payment of support to children 
pursuant to consent judgment are autho- 
rized by this section. Smith v. Smith, 248 
N.C. 298, 103 S.E.2d 400 (1958). 

A breach of contract is not punishable 
as for contempt under this section. Luther 
v. Luther, 234 N.C. 429, 67 S.E.2d 345 
(1951); In re Will of Smith, 249 N.@ros, 
107 S.E.2d 89 (1959). 

Where the proceeding as for contempt 
is set in motion to compel a person to sub- 
stitute a binding agreement for an invalid 
one, an order penalizing the plaintiff runs 
counter to the sound rule that the court 
will not entertain contempt proceedings 
where the mover’s purpose is to coerce his 
adversary into making a contract. Luther 
v. Luther, 234 N.C. 429, 67 S.E.2d 345 
(1951). 

Refusal to effectuate an agreement to 
sign a consent judgment may not be made 
the basis for contempt proceedings by this 
section where it does not appear that the 
parties ever agreed to the exact terms of 
such judgment. State v. Clark, 207 N.C. 
657, 178 S.E. 119 (1935). 

Where the plaintiff and the defendant 
made an oral contract to settle their law- 
suit on agreed terms to be incorporated 
in a subsequent consent judgment, and the 
plaintiff breached the oral contract by 
withholding her consent when the pro- 
posed judgment embodying the agreed 
terms was drafted and presented to her 
for signing, she was not a person “se- 
lected or appointed to perform . min- 
isterial or judicial service,’ and conse- 
quently, subdivision (1) of this section did 
not apply to her. Luther v. Luther, 234 
N.C. 429, 67 S.E.2d 345 (1951). 

Violation of Consent Judgment. — In an 
action by husband for divorce a mensa in 
which no divorce was granted but in 
which the parties entered into a consent 
judgment in 1954 prior to the 1955 amend- 
ment to former § 50-16 permitting per- 
manent alimony in actions for divorce a 
mensa, the violation of the judgment for 
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support payments by the husband did not 
make him liable for contempt under this 
section, since the judgment was only a con- 
tract. Holden v. Holden, 245 N.C. 1, 95 
S.E.2d 118 (1956). 

The violation of a provision of a judg- 
ment which is void cannot be made the 
basis for contempt. Corey v. Hardison, 
236 N.C, 147, 72 S.E.2d 416 (1952). 

Under subdivision (3) a person may be 
punished as for contempt, for unlawful in- 
terference with proceedings in any action. 
In re Gorham, 129 N.C. 481, 40 S.E. 311 
(1901). 

Suggesting to Witness Not to Attend. — 
Suggesting to a material witness not to at- 
tend court, etc., with apparent intent to 
prevent the attendanec of the witness, is 
under this clause an unlawful interference 
with the process and proceedings of the 
court. State v. Moore, 146 N.C. 653, 61 S.E. 
463 (1908). 

Juror Improperly Influenced. — Under 
subdivision (5) a juror may be punished as 
for contempt for allowing himself to be 
improperly influenced. In re Gorham, 129 
N.C. 481, 40 S.E. 311 (1901). 

Refusal of municipal officers to surren- 
der their offices in accordance with the re- 
sults of an election held pursuant to the 
provisions of a decree of court cannot be 
made the basis for contempt proceedings, 
since upon the hearing of the order to 
show cause the court must first adjudicate 
the rights of the parties to the offices and 
such adjudication can be made only in a 
direct proceeding for that purpose under 
article 41, chapter 1, of the General Stat- 
utes. Corey v. Hardison, 236 N.C. 147, 72 
S.E.2d 416 (1952). 

Section 5-2 has no application to pro- 
ceedings as for contempt under this sec- 
tion. As a consequence, no legal impedi- 
ment bars a person, who is penalized as 
for contemnt, from obtaining a review of 
the judgment entered against him in the 
superiur court by a direct appeal to the 
appellate division. Such right of appeal has 
been exercised in proceedings as for con- 
tempt without question for upwards of 
a hundred years. Luther v. Luther, 234 
N.C. 429, 67 S.E.2d 345 (1951). 

Section 5-2 has no application to pro- 
ceedings as for contempt under this sec- 
tion, and as a result a person who is penal- 
ized as for contempt may obtain a review 
of the judgment entered against him by a 
direct appeal to the appellate division. 
Rose’s Stores, Inc. v. Tarrytown Center, 
Inc., 270 N.C. 201, 154 S.E.2d 313 (1967). 

Nor Does § 5-4 Limit Punishment.—The 
punishment as to matters punishable for 
contempt is limited by § 5-4 to a fine not 
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to exceed $250 or imprisonment not to ex- 
ceed thirty days, or both, in the discretion 
of the court. However, punishment as for 
contempt is not limited by the terms of 
that section. Rose’s Stores, Inc. v. Tarry- 
town Center, Inc., 270 N.C. 201, 154 S.E.2d 
313 (1967); Blue Jeans Corp. v. Amalga- 
mated Clothing Workers of America, 4 
N.C. App. 245, 166 S.E.2d 698 (1969). 

Punishment for Both Criminal and Civil 
Contempt. — There are certain instances 
where contemnors may be punished for 
both criminal contempt, i.e., for contempt, 
and for civil contempt, i.e., as for contempt. 
Blue Jeans Corp. v. Amalgamated Cloth- 
ing Workers of America, 4 N.C. App. 245, 
166 S.E.2d 698 (1969). 

Effect of Payment of Fine.—A party to 
a proceeding as for coutemp’ undoubtediy 
waives his right to have the judgment in 
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the proceeding reviewed on appeal by vol- 
untarily paying the fine tnposed upon 
him by the judgment. But where the rec- 
ord reveals that the fine was paid under 
protest at the precise moment an appeal 


was noted from the order imposing it, 
and that the party took this course to 
avoid being committed to jai] until the 


fine was paid, inasmuch as the payment 
was the product of coercion, the right of 
appeal was not waived by making it. 
Luther v. Luther, 234 N.C. 429, 67 S.E.2d 
345 (1951). 

Applied in Gorrell v. Gorrell, 264 N.C. 
403, 141 S.E.2d 794 (1965); Bradley Fer- 
iilizer Coy Taylor, 112° NiC)'144; 17 S,E. 
69 (1893). 

Cited in Dyer? y-~ Dyer,* 2138 INVC) +634; 
197 S.E. 157 (1938). 


§ 5-9. Trial of proceedings in contempt.—Proceedings as for contempt 
shall be by an order directing the offender to appear within a reasonable time 
and show cause why he should not be attached for contempt. In all proceed- 
ings for contempt and in proceedings as for contempt, the judge or other judicial 
officer who issues the rule or notice to the respondent may make the same 
returnable before some other judge or judicial officer. When the personal con- 
duct of the judge or other judicial officer or his fitness to hold his judicial position 
is involved, it is his duty to make the rule or notice returnable before some other 
judge or officer. Nothing herein contained shall apply to any act or conduct 
committed in the presence of the court and tending to hinder or delay the due ad- 
ministration of the law, nor to proceedings for the disobedience of a judicial order 
rendered in any pending action. (Code, s. 655; Rev., s. 945; 1915, ¢. 4: C. eke 


286 21947; ¢781;) 


The procedure to punish as for contempt 
is by order to show cause based upon a pe- 
tition, affidavit, or other proper verification 
charging a wilful violation of an order of 
court. Rose’s Stores, Inc. v. Tarrytown 
Center, Inc., 270 N.C. 201, 154 S.E.2d 313 
(1967). 

The issuance of a show-cause order is 
necessary both in proceedings to pun- 
ish for indirect contempt under § 5-7 and 
in proceedings to punish as for contempt 
under § 5-9. Galyon v. Stutts, 241 N.C. 120, 
84 S.E.2d 822 (1954). 

Precedent decrees that a judge should 
recuse himself in contempt proceedings in- 
volving his persona] feelings which do not 
make for an impartial and calm judicial 
consideration and conclusion in the mat- 
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ter. Ponder v. Davis, 233 N.C. 699, 65 
S.E.2d 356 (1951). 

And this section declares a sound public 
policy that no judge should sit in his own 
case, or participate in a matter in which 
he has a personal interest, or has taken 
sides therein. Ponder v. Davis, 233 N.C. 
699, 65 S.E.2d 356 (1951). 

The last sentence of this section was 
not intended to cover an order entered in 
the same cause by the same judge when 
the propriety of his acting in the premises. 
and issuing the very order alleged to have 
been violated. is called in question Pon- 
der v. Davis, 233 N.C. 699, 65 S.E.2d 356 
(1951), wherein judge had taken active part 
in election out of which proceedings arose. 
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Chapter 6. 
Costs. 


Article 1. 
Generally. 


6-1. Items allowed as costs. 

6-2. Summary judgment for official fees. 
6-3. Sureties on prosecution bonds liable 

for costs. 
6-4. Execution for unpaid fees; itemized 
bill of costs to be annexed. 

Jaronrs: tax Lees: 

6-6. In criminal cases, not demandable in 


advance. 

6-7. Clerk to state in detail in entry of 
judgment. 

6-8. Clerk to itemize bills of criminal 
costs 


6-9, 6-10. [See Supplement. ] 
6-11. Bills of costs open to the public. 


6-12. Clerks to tax solicitors’ fees; paid to 

school fund. 
Article 2. 

When State Liable for Costs. 

6-13. Civil actions by the State: joinder 
of private party. 

6-14. Civil action by and against State 
officers. 

6-15. Actions by State for private persons, 
(ave 

6-16. Costs of county in certain bribery 
prosecutions to be a charge against 
State. 

6-17. Costs of State on appeals to federal 
courts. 


6-17.1. Costs and expenses of State in con- 
nection with federal litigation arts- 
ing out of State cases. 


Article 3. 


Civil Actions and Proceedings. 


6-18. When costs allowed as of course to 
plaintiff. 

6-19. When costs allowed as of course to 
defendant. 

6-20. Costs allowed or not, in discretion of 
court. 


6-21. Costs allowed either party or ap- 
portioned in discretion of court. 


6-21.1. Allowance ot counsel tees as part 
of custs in certain cases. 
6-21.2. Attorneys fees in notes, etc., in ad- 
dition to interest. 
6-22. Petitioner to pay costs in certain 
cases. 
6-23. Defendant unreasonably defending 


after notice of no personal claim 
to pay costs. 


Sec. 
6-24. Suits in forma pauperis; no costs un- 
less recovery. 


6-25. Party seeking recovery on usurious 
contracts; no costs. 

6-26, Costs in special proceedings. 

6-27. Fees and disbursements in supple- 
mental proceedings. 

6-28. Costs of laying off homestead and 
exemption. 

6-29. Costs of reassessment of homestead. 

6-30, Costs against infant plaintiff; guard- 
ian responsible. 

6-31. Costs where executor, administrator, 
trustee of express trust, or person 
authorized by statute a party. 

6-32. Costs against assignee after action 
brought. 

Article 4. 
Costs on Appeal. 

6-33. Costs on appeal generally. 

6-34. Costs of transcript on appeal taxed in 
appellate division. 

6-35. [See Supplement. ] 


Article 5. 


Liability of Counties in Criminal Actions. 
6-36 to 6-44. [See Supplement. ] 


Article 6. 


Liability of Defendant in Criminal 
Actions. 
6-45, Costs against defendant convicted, 
confessing, or submitting. 
6-46. Defendant imprisoned not discharged 
until costs paid. 


6-47. Judgment confessed; bond given to 
secure fine and costs. 
6-48. Arrest for nonpayment of fine and 


costs. 
Article 7. 


Liability of Prosecutor for Costs. 
6-49. Prosecutor liable for costs in certain 
cases: court determines prosecutor. 


6-50. Imprisonment of prosecutor for non- 
payment of ‘costs, if prosecution 
frivolous. 

Article 8. 
Fees of Witnesses. 
6-51. Not entitled to fees in advance. 


6-52. [See Supplement. ] 
6-53. Witness to prove attendance; action 
for fees. 
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SEC: 

6-54. Witness tickets to be filed; only two 
Witnesses for single fact. 

6-55. Fees of witnesses before jury of 
view, commissioner, etc. 

6-56. [See Supplement. ] 

i-57. [Repealed. ] 

6-58. County to pay State’s witnesses in 


certain cases. 

[See Supplement. ] 

Fees of State witnesses; two only in 
misdemeanors: one fee for day's 
attendance. 
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Sec, 
6-61. [See Supplement. ] 
6-62. Solicitor to announce discharge of 


State’s witnesses. 


6-63. Witnesses not paid without certifi- 
cate; court’s discretion. 
Article 9. 
Criminal Costs before Justices, Mayors, 


County or Recorders’ Courts. 


6-64, 6-65. [See Supplement. ] 


ARTICLE 1. 


Generally. 


§ 6-1. Items allowed as costs.—To either party for whom judgment is 
given there shall be allowed as costs his actual disbursements for fees to the of- 
ficers, witnesses, and other persons entitled to receive the same. 

Where a party to a civil action gives a prosecution bond as required by G.S. 
1-109 or a bond for costs as required by G.S. 1-111 with a surety company in- 
stead of a personal surety, the premiums on all such surety bonds shall he taxed 
Asaepart of the costsa:(Godets.1928; Keéev.s: 12492,C, Sa See Isa en O22.) 


Cross References. — -\s to prosecution 
bonds for costs, see § 1-109 et seq. As to 
partial recovery, see § 6-18 and note. As 
to fees of witnesses, see § 6-51 et seq. and 


hotes. 


Editor’s Note.—In general this section 
states the rule that costs follow the judg- 
ment, a rule which is founded on policy 
and natural justice, designed to prevent 
the unsuccessful litigant from escaping the 
consequence ensuing from the unfavorable 
cermination of a suit, and which, to a great 
extent, acts as deterrent to the prosecu- 
tion or appeal of promiscuous and _ frivo- 
lous litigation. Criminal actions and civil 
suits alike are controlled by the principle. 
fH eotate oy. Licrne,, 119) \N.G.1853, 26. S-Ee 
36 (1896), it is said: “There is no excep- 
tion in State cases to the rule prevailing 
in civil cases that the costs follow the re- 
sult of the final judgment.” The true and 
only test of liability for costs depends upon 
the nature of the final judgment, and the 


party cast in the suit is the one upon 
whom the costs must fall. Kincaid v. Gra- 
ham, 92 N.C. 154 (1885); Williams v. 
Hughes, 139 N.C, 17, 51 S.E. 790° (1905); 
Smith v. Cashie & Cowan R.R. & Lumber 
Colts N Gressty 6o Si 416" (15908); 
Kinston Cotton Mills v. Rocky Mount 
Hosiery Mills, 154 N.C. 462, 70 S.E. 910 
(1911); Ritchie v. Ritchie, 192 N.C. 538, 


135 S.E.. 458 (1926). 

This basic rule of costs is underlying 
throughout and apparent from the other 
provisions of this chapter, and, as stated 


4] 


ji MCOStin “web axten, NG ele (Get 6): 
“In no instance found in the books has the 
losing party recovered his or any 
part of them.” 


2) 


costs 


see 


Saks. 


generally, 
Sire 10 


of costs 


LONG 


For discussion 
State v. Massey, 
608 (1889). 

Dependent upon Statutes——At common 
law neither party to a civil action could 
recover costs. Costin v. Baxter, 29 N.C. 
111 (1846); State v. Massey, 104 N.C. 877, 
10 eSB 608 (1889) -sGharwick v. «lite Ins. 
(Coo, iat ONES sili are Sie. Se (mes ieae 
Waldo v; Wilson; 177 N.G 461, 100 S.E. 
182 (1919). And it has been frequently 
held that costs are entitrely creatures of 
legislation, without which they do not 
exist. Clerk's Office v. Commissioners of 
Carteret County, 121 N.C. 29, 27 S.E. 1003 
(1897). 

The whole matter of costs, including the 
party to or against whom they may be 
given, the items or sums to be allowed, 
etc., is and always has been within the 
regulation and control of the legislature. 
Seea(xult, 1G, to Pee hye ve Ellis, 165, W.S. 
17. Sot, 255,41 1. Ed. 666. (1897), 


Jurisdiction Essential—Where a _ court 
has no jurisdiction of a case, it cannot 
award costs, or order execution to issue 
for them. See Mansfield, G. & L.M. Ry. 
7 owant ids 1.3. 370. 4.5, Ct. 510, 38° lL, 
Ed. 462 (1884). 


This section does not include expenses 
for returning defendants to this State from 
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points without the State. State v. Patter- provements claimed in partition proceed- 
son, 224 N.C. 471, 31 S.E.2d 380 (1944). ings, claimant is not to be taxed with the 

Expense of Transporting Witnesses. costs of trial in the superior court involv- 
A provision in an order for removal that ing her claim. Jenkins v. Strickland, 214 
movant should pay “costs” of transport- N.C. 441, 199 S.E. 612 (1938). 


ing the witnesses of the adverse party, Nomina] Damages Entitling Plaintiff to 
held to mean “expense,” since such “costs” Costs Not Allowed in Action for Wrong- 
are no part of the costs of the action. ful Death. — Where, in an action for 
Nichols v. Goldston, 231 N.C. 581, 58 wrongful death the sole issue is that of 
S.B.2d 348 (1950). damages and there ts no pecuniary loss on 


An action upon a contract sounding in which recovery could be based, nominal 
damages is one at law, and the costs are damages, which would entitle plaintiff to 
taxable under this section, and are not in costs, would not be allowed. Armentrout 
the discretion of the court as an equity v. Hughes, 247 N.C. 631, 101 S.E.2d 793 
proceeding controlled by § 6-20. Highland (1958). 

Cotton Mills v. Ragan Knitting Co., 194 Cited in Gay v. Thompson, 266 N.C. 
N.C. 80, 138 S.E. 428 (1927). 394, 146 S.E.2d 425 (1966). 
Where the appellate court allows im- 


§ 6-2. Summary judgment for official fees.—If any officer, to whom 
fees are payable by any person, fails to receive them at the time the service is 
performed, he may have judgment therefor on motion to the court in which the 
action is or was pending, upon twenty days’ notice to the person to be charged, 
at any time within one year after the termination of the action in which the 
same was performed. If the motion for judgment be in behalf of the clerk of the 
superior court, it shall be made to the judge of the court in or out of term. 
(1868-9;:¢.5 279,18; S615Code, 303760); Reva 's- $250» CVS St e2e) 


Advance Fees for Docketing Transcript. re Smith, 105 N.C. 167, 10 S.E. 982 (1890). 
—This section impliedly authorizes the Judgment Becomes a Lien—A_ judg- 
clerk of the Supreme Court to refuse to ment undér this section becomes a lien on 
docket the transcript when the prescribed the lands of the defendants. Sheppard v. 
fee is not paid in advance. Section 138-2 Bland, 87 N.C. 163 (1882). 
specifically authorizes the refusal. An- Where, as a condition of a continuance, 
drews v. Whisnant, 83 N.C. 446 (1880); the plaintiff in an action was required to 
Dunn vy. Clerk's Office, 176 N.C. 50, 96 pay the accrued costs and they were taxed, 
S.E. 738 (1918). docketed and paid, and a judgment was 

When Cause Is Still Pending—This sec- subsequently entered in the action directing 
tion is not applicable to the claim of a ref- the repayment of such costs by the de- 
eree for payment of services rendered in fendant, it was held, that such costs be- 
a cause which is still pending in the courts came a part of the judgment already as- 
upon exceptions to his report. Farmers certained by reference to the docket as 
Bank, Inc. v. Merchants & Farmers Bank, for so much money paid by the plaintiff 
504. NiC. B78; 168i SiB, 229(1933))2 for the defendant’s benefit, and hence, 

Time of Motion to Retax.—This section there was no necessity for a retaxation 
permits a motion to retax costs to be of the costs. Owen v. Paxton, 122 N.C. 
made in favor of any officer within one 770, 30 S.E. 343 (1898). 
year after termination of the action. In 


§ 6-3. Sureties on prosecution bonds liable for costs.—When an ac- 
tion is brought in any court in which security is given for the prosecution thereof, 
or when any case is brought up to a court by an appeal or otherwise, in which 
security for the prosecution of the suit has been given, and judgment is rendered 
against the plaintiff for the costs of the defendant, the appellate court shall also 
give judgment against the surety for said costs, and execution may issue jointly 
against the plaintiff and his surety. (1831, c. 46; R. S., c. 31, s. L332 Ri-Gaiet 
31, s. 126; Code; s: 543; Rev., s. 1251; 1913, ¢:.189, s, 1; CiSi, s. 1227.) 

Cross References——As to use of mort- The section is so broadly worded as to 
gages in lieu of security for costs, etc., see apply to all cases where the costs are ad- 
§ 109-25. As to appeal bonds, see § 1-297. judged for the defendant against the plain- 

Applies to Judgment for Defendant tiff, and not simply to those where the 
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plaintiff appeals. Kenney v. Seaboard Air 
Line Ry., 166 N.C. 566, 82 S.E. 849 (1914). 

Applies in Supreme Court.—This section 
cannot be restricted in its application to 
appeals from the court of a justice of the 
peace, for the first sentence of the section 
would not apply to such a court, as no 
prosecution bond for costs is given there, 
but only in the superior court, or in the 
Supreme Court if an action is brought 
there against the State, or perhaps in some 
other cases not cognizable by a justice of 
the peace. Kenney v. Seaboard Air Line 
Ry., 166 N.C. 566, 82 S.E. 849 (1914); 
Grimes v. Andrews, 171 N.C. 367, 88 S.E. 
513 (1916). 

The words “appellate court,’ as used by 
the amendment of this section in 1913, in 
view of the context could mean only the 
Supreme Court. Kenney v. Seaboard Air 
Line Ry., 166 N.C. 566, 82 S.E. 849 (1914). 

The words “security for the prosecution” 
mean the prosecution bond. Kenney v. 
Seaboard Air Line Ry., 166 N.C. 566, 82 
S.E. 849 (1914). 

Increasing Penalty of Bond.—Where the 
defendant has been successful on his ap- 
peal to the appellate court, and his judg- 
ment for costs against the sureties on the 


“ 
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prosecution bond of the plaintiff results in 
making insecure the costs in the superior 
court, the remedy is by application to in- 
crease the penalty of the bond. Kenney 
v. Seaboard Air Line Ry., 166 N.C. 566, 
82 S.E. 849 (1914). 

Partial New Trial—This section does 
not apply where the defendant does not 
gain an entire reversal in the appellate 
court; where a partial new trial only is 
awarded the costs are in the discretion of 
the appellate court as provided in § 6-33. 
Rayburn y. Casualty Co., 142 N.C. 376, 55 
S.E. 296 (1906). 

Application. Where an action is brought 
to recover fees of an office, and in the 
same action judgment is asked against the 
sureties on a bond given in a quo warran- 
to proceeding, the superior court has ju- 
risdiction and judgment may be rendered 
against the sureties. McCall v. Zachary, 
131 N.C. 466, 42 S.E. 903 (1902). 

Appeal.—Though a surety on a prosecu- 
tion bond is not a party to the action, yet, 
when he is made a party to a proceeding 
to tax the costs in a case, he may appeal 
from the order allowing the motion to re- 
TAX MeO MMitheaveeEthure CotmucavGonn 116 
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§ 6-4. Execution for unpaid fees; itemized bill of costs to be an- 


nexed.—The clerks of the General Court of Justice and of inferior courts, where 
suits are determined and the fees are not paid by the party from whom they are 
due, shall sue out executions, directed to the sheriff of any county in the State, 
who shall levy them as in other cases; and to the said execution shall be annexed 
a bill of costs, written in words so as plainly to show each item of costs and on 
what account it is taxed; and all executions for costs, issuing without such a bill 
annexed, shall be deemed irregular, and may be set aside as to the costs, at the 
return term, at the instance of him against whom it is issued. (R. C., c. 102, 
Beets Code, s\ 3/62: Rev.; s. 12523.C.1S.7s,.1228; 1969,c.' 44-9717.) 

Editor’s Note.—The 1969 amendment Every execution presupposes a judgment 
substituted “The clerks of the General of some sort, and the right given by this 
Court of Justice and of inferior courts” for section to issue the one implies the exist- 
“The clerks of the Supreme, superior and ence of the other. Sheppard v. Bland, 87 
criminal courts” at the beginning of the N.C. 163 (1882). 
section. 


§ 6-5. Jurors’ tax fees. — On every indictment or criminal proceeding, 
tried or otherwise disposed of in the superior or criminal courts, the party con- 
victed, or adjudged to pay the costs, shall pay a tax of four dollars unless a 
different jury tax is prescribed elsewhere. In every civil action in any court of 
record for which different jury taxes are not prescribed by law the party adjudged 
to pay the costs shall pay a tax of five dollars; but this tax shall not be charged 
unless a jury shall be impaneled. Said tax fees shall be charged by the clerk in 
the bill of costs, and collected by the sheriff, and by him paid into the county 
treasury. And the fund thus raised in any county shall be set apart for the 
payment of the jurors attending the courts thereof. (1830, c. 1; R. C., c. 28; 
1879, c. 325; 1881, c. 249; Code, s. 732; 1905, c. 348; Rev., s. 1253: 1909, c. 
Bel, e319 CS, 6. 1020 4 1045. :¢1 635,) 


Local Modification. — Alamance: 1957, c. 
1016; Harnett: 1933, c. 75, s. 1(c); Wayne: 
1927, c. 156; 1937, c. 120; 1941, c. 88. 


Cross References.—As to fees of jurors, 
see § 9-8. As to unclaimed fees of jurors, 


see § 2-50. 
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Not a “Tax” within Meaning of Consti- 
tution—The tax prescribed by Rev. Code, 
ch. 28, § 4, (similar to this section) was 
not a tax within the meaning of the Reve- 
nue Act of 1858-59, which repealed all 
taxes not therein imposed; nor was it a 
tax within the meaning of the Constitu- 
tion, Art. V, § 3, which requires taxes to 
be equal and uniform. Such a tax was 
not in violation of the Constitution, Art. I, 
§ 35. State ex rel. Hewlet v. Nutt, 79 N.C. 
263 (1878). 

Failure to List Taxes—The plea of 
guilty to an indictment for failure to list 
taxes as required by the Revenue Act 
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comes within the intent and meaning of 
this section requiring in criminal cases a 
tax of $4 against the “party convicted or 
adjudged to pay the cost,” and applies 
whether the jury has been impaneled or 
not; and the tax of $5 in the civil actions 
should be imposed as a part of the costs, 
when the jury has been impaneled. This 
but evidences the legislative intent to draw 
this distinction between criminal and civil 
actions, the reason therefor, though appar- 
ent, is immaterial in construing the mean- 
ing of the statute. State v. Smith, 184 N.C. 
oo Tite Ose enue. 


§ 6-6. In criminal cases, not demandable in advance.—In all cases of 


criminal complaints before justices of the Supreme Court, judges of the Court of 
Appeals, judges of the superior and criminal courts, justices of the peace and 
other magistrates having jurisdiction of such complaints, the officers entitled by 
law to receive fees for issuing or executing process are not entitled to demand 
them in advance. Such officers shall indorse the amounts of their respective fees 
on every process issued or executed by them, and return the same to the court to 
which it is returnable. (1868-9, c. 178, subch. 3, s. 40; Code, s. 1173; Rev., s. 
1254; Grp stsal230 1 cOee acco.) 
Cross Reference—As to costs payable 
in advance in civil actions, see § 2-29. 
Editor’s Note.—The 1969 amendment in- 


serted “judges of the Court of Appeals” 
near the beginning of the section. 


+ 


§ 6-7. Clerk to state in detail in entry of judgment.—The clerk shall 
insert in the entry of judgment the allowances for costs allowed by law, and the 
necessary disbursements, including the fees of officers and witnesses, and the 
reasonable compensation of referees and commissioners in taking depositions. 
The disbursements shall be stated in detail. When it is necessary to adjust costs 
in any interlocutory proceedings, or in any special proceedings, the same shall 
be adjusted by the clerk of the court to which the proceedings were returned, 


except in those matters in which the allowance is required to be made by the 
jiidge. ( Codé, 69532 MRev Meri Zech Cas eisetZors 


In General.—_In Young v. Connelly, 112 
NEC. G16 tin oti tot S93) aeetivemeount 
cites this section to the following state- 
ment: “The referee's fee was a part of the 
costs. It was necessary for the clerk to 
tax the costs and insert the amount in the 
entry of judgment in addition to the sum 
adjudged by his honor.” 


Costs Properly Adjudged after Decision 
of Appellate Court—After decision of the 
appellate court modifying and affirming 
a judgment of the superior court on ap- 
peal from the referee allowances consti- 
tuting items of costs may be adjudged as 
provided by this section. Clark v. Cagle, 
996 N.C. 230, 37 S.E.2d 672 (1946). 


§ 6-8. Clerk to itemize bills of criminal costs.—It is the duty of the 
clerks of the several courts of record, at each term of the court, to make up an 
itemized statement of the bill of costs in every criminal action tried or otherwise 
disposed of at said term, which shall be signed by the clerk. (1873-4, c. 116; 
1870 eF 264 * Code) 5 733e Reve sol2s6, CMs. 1232: 1953, ¢. 58.) 

Local Modification—Harnett: 1933, c. 


75, 8.03. 
§§ 6-9, 6-10: See Supplement. 


§ 6-11. Bills of costs open to the public.—l very bill of costs shall at 


all times be open to the inspection of any person interested therein. (1873-4, c. 
116s Codes) 7aaet Rev. 's. 1254. Cs, SelZoay) 
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§ 6-12. Clerks to tax solicitors’ fees; paid to school fund. — The 
clerks of the superior courts of the several counties of the State shall, in com- 
puting bills of costs in criminal cases, tax against the party convicted the solicitors’ 
fees hereinafter set forth. The solicitors’ fees shall be collected by the clerks 
and paid into the school funds of the respective counties: Provided, that no such 
fees which are now required by law to be paid by the county shall be taxed in 
the bills of costs, nor shall any such fees be taxed in said bills of costs in cases 
where the defendants are assigned to work on the public roads of the State, or 
on any county properties. 

The solicitors’ fees are as follows: 


(1) For every conviction under an indictment charging a capital crime, 
whether by plea or verdict, forty dollars. 

(2) For perjury, forgery, passing or attempting to pass or sell any forged or 
counterfeited paper, or evidence of debt; maliciously injuring or at- 
tempting to injure any railroad or railroad car, or any person traveling 
on such railroad car; stealing or obliterating records; maliciously burn- 
ing or attempting to burn houses or bridges; seduction; slander of an 
innocent woman, and embezzlement; breaking into houses otherwise 
than burglariously ; assault with intent to commit rape; larcenies from 
the person; false pretense, and secret assault; in each of the above 
cases, twenty dollars. 

(3) For larceny, receiving stolen goods, frauds, maims, deceits, escapes, and 
other felonies, fifteen dollars. 

(+) For disturbing religious and other public meetings; for all violations of 
the prohibition law as to intoxicating liquors and narcotics; for forni- 
cation and adultery and resisting an officer, twelve dollars. 

(5) For all other offenses, eight dollars. 


No larger fee than ten dollars shall be taxed for the solicitor in an indictment 
against the justices of the peace of any county, as justices, when there are more 
than three justices who are found guilty. 

The solicitors of the several judicial districts and criminal courts shall prose- 
cute all penalties and forfeited recognizances entered in their courts respectively, 
and a sum to be fixed by the court, not to exceed ten per centum of the amount 
collected upon such penalty or forfeited recognizance, shall be taxed in such 
prosecutions. 


For the performance of the solicitor’s duties for the appointment of a receiver 
of an estate of a minor, there shall be taxed a sum to be fixed by the judge, not 
to exceed ten dollars; for passing on the returns of the receiver in such cases, 
where the estate of the infant does not exceed five hundred dollars, a sum not 
to exceed five dollars, and where the estate exceeds five hundred dollars, a sum 
to be fixed by the judge, not to exceed ten dollars; and in each case such sums 
taxed shall be paid out of the fund. (1873-4, c. 170; Code, s. 3737: 1885, c. 130: 
1895, c. 14; 1901, c. 4, s. 5; Rev., s. 2768: 1915, c. 86; Ex. Sess. 1920. c. 97: 
Becress. 6192 dh 51023 eal 57-53 © Ch Soles: 1235(a), 3891.) 

Local Modification—Columbus: 1951, c. As to solicitors’ fees where the bill of in- 
710. dictment contains more than one count, 

Cross References——As to salary of so- see § 15-152. 
licitors in lieu of fees, see §§ 7-44, 7-45. 


ARTICLE 2. 


When State Liable for Costs. 


_§ 6-13. Civil actions by the State; joinder of private party.—In all 
civil actions prosecuted in the name of the State, by an officer duly authorized 
for that purpose, the State shall be liable for costs in the same cases and to the 
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Cu. 6. Costs—WHEN STATE LIABLE 
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same extent as private parties. If a private person be joined with the State as 
plaintiff, he shall be liable in the first instance for the defendant's costs, which 


shall not be recovered of the State till after execution is issued therefor against 
such private party and returned unsatisfied. (Code, s. 536; Rev., s. 1259: G 


S., s. 1236.) 

Constitutionality. —In Blount v. Sim- 
mons, l@ana 50; 25) 5. F789 (1896), 
it was held that nothing in the Constitu- 
tion deprives the legislature of power to 
enact this section. 

Dependent upon Statute.—The general 
statutes giving costs do not include the 
sovereign, and the State is only liable for 
costs in the event of express statutory 
provisions. Blount v. Simmons, 120 N.C. 
19, 26 S.E. 649 (1897). 

Judgment against State——Upon the fail- 
ure of the litigation, the State is, under 
this section, liable for the costs of an ac- 
tion authorized by act of the General As- 
sembly and prosecuted in its name by the 
solicitor, and judgment may be rendered 
in such action against the State for such 
costs. Blount v. Simmons, 119 N.C. 50, 
95 S/E. 789° (1896). 

Application to Legislature for Payment. 
—In an article entitled Jurisdiction of The 
North Carolina Supreme Court, 5 N.C.L. 
Rev. 1. 9, the following appears: “While 
the State may be sued only in the Supreme 
Court, it may sue in any court having 
jurisdiction over the cause of action, and 
the cost of such litigation may be taxed 
against the State as in case of private 
litigants. Such costs, however, do not con- 
stitute a claim against the State as con- 
templated in the jurisdiction of the Su- 
preme Court, but are only incidental to 
the right to sue. The court in which the 


action is brought adjudicates the costs, and 
the parties interested should apply to 
the legislature for payment.’ Blount v. 
Simmons, 119 N.C. 50, 25 S.E. 789 (1896); 
Garner v. Worth, 122 N.C. 250, 29 SF 
364 (1898); Miller v. State, 134 N.C. 270, 
46 S.E. 514 (41904). 

Actions to Vacate Oyster-Bed Entry.— 
Where, in an action by the solicitor in the 
name of the State to vacate an oyster-bed 
entry, the plaintiff was nonsuited, it was 
error to tax the costs against the county, 
which was not a party to the action. 
Blount v. Simmons, 118 N.C. 9, 23 S.E. 923 
(1896). 

Under this section the State is liable for 
the costs of an action instituted by the 
State Solicitor to vacate an oyster-bed 
entry. In such case, it seems that the 
persons making the required affidavit, al- 
leging that the entry is a fraud upon the 
State, might be held liable as relators if it 
should appear that the action was for their 
benefit and at their instance. Blount v. 
Simmons, 120 N.C. 19, 26 S.E. 649 (1897). 

Where the proceedings for disbarment 
of an attorney have not been sustained the 
costs are taxable against the State under 
the provisions of this section, and an or- 
der erroneously taxing them against the 
county in which the matter was tried will 
be vacated. State ex rel. Committee on 
Grievances v. Strickland, 201 N.C. 619, 161 
5 Bey 76c19a1 7. 


§ 6-14. Civil action by and against State officers.—In all civil actions 
depending, or which may be instituted, by any of the officers of the State, or 
which have been or shall be instituted against them, when any such action 1s 
brought or defended pursuant to the advice of the Attorney General, and the 
same is decided against such officers, the cost thereof shall be paid by the State 
Treasurer upon the warrant of the Auditor for the amount thereof as taxed. 


(1874-5; ic: 154: Code, s:3373; Rev., s. 1260 - Ga Sone 12340 


§ 6-15. Actions by State for private persons, etc.—In an action pros- 
ecuted in the name of the State for the recovery of money or property, or to 
establish a right or claim for the benefit of any county, city, town, village, cor- 
poration or person, costs awarded against the plaintiff shall be a charge against 


the party for whose benefit the action was prosecuted, and not against the State. 
(Code, s. 537; Rev., s. 1261;'C. S., s. 1238.) 


§ 6-16. Costs of county in certain bribery prosecutions to be a 
charge against State.—The expenses incurred by any county in investigating 
and prosecuting any charge of bribery or attempt to bribe any State officer or 
member of the General Assembly within said county, and of receiving bribes 
by any State officer or member of the General Assembly in said county, shall 
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be a charge against the State, and the properly attested claim of the county 
commissioners shall be paid by the Treasurer of the State. (1868-9, c. 176, s. 6; 
18/405; ¢. 53 Code, s. 742; Rev., si262; C. S:,'s)/1239.5 


§ 6-17. Costs of State on appeals to federal courts.—In all cases, 
whether civil or criminal, to which the State of North Carolina is a party, and 
which are carried from the courts of this State, or from the district court of the 
United States, by appeal or writ of error, to the United States circuit court of 
appeals, or to the Supreme Court of the United States, and the State is adjudged 
to pay the costs, it is the duty of the Attorney General to certify the amount of 
such costs to the Auditor, who shall thereupon issue a warrant for the same, di- 
rected to the Treasurer, who shall pay the same out of any moneys in the treasury 
not otherwise appropriated. (1871-2, c. 26; Code, s. 538; Rev., s. 1263: C. S., 
s. 1240.) 


§ 6-17.1. Costs and expenses of State in connection with federal liti- 
gation arising out of State cases.—In all cases of litigation in any court of 
the United States arising out of or by reason of any cases pending or tried in 
any court of the State of North Carolina, or in any action originally instituted 
in any court of the United States, the expenses for State court costs, securing 
of court records and transcripts, and other necessary expenses in representing 
the State of North Carolina or any of its departments, officials or agencies shall 
be allocated from and paid out of the State Contingency and Emergency Fund. 
(1963, c. 844.) 

ARTICLE 3. 


Civil Actions and Proceedings. 


§ 6-18. When costs allowed as of course to plaintiff.—Costs shall be 
allowed of course to the plaintiff, upon a recovery, in the following cases: 


(1) In an action for the recovery of real property, or when a claim of title to 
real property arises on the pleadings, or is certified by the court to 
have come in question at the trial. 


(2) In an action to recover the possession of personal property. 

(3) See Supplement. 

(4) In an action for assault, battery, false imprisonment, libel, slander, ma- 
licious prosecution, criminal conversation or seduction, if the plaintiff 
recovers less than fifty dollars damages, he shall recover no more 
costs than damages. 

(5) When several actions are brought on one bond, recognizance, promis- 
sory note, bill of exchange or instrument in writing, or in any other 
case, for the same cause of action against several parties who might 
have been joined as defendants in the same action, no costs other than 
disbursements shall be allowed to the plaintiff in more than one of such 
actions, which shall be at his election, provided the party or parties 
proceeded against in such other action or actions were within the 
State and not secreted at the commencement of the previous action or 
actions. (R. C., c. 31, s. 78: 1874-5, c. 119: Code, s. 525; Rev., s. 1264: 


SAL Loa 1) 

I. In General. referred to in this section is a final deter- 
Ul. Actions for Recovery of Real Prop- mination upon the merits, and success in 
erty, etc. the appellate court is by no means equiv- 
III. Recovery of Personalty. alent to a recovery in the court below. 
IV. No More Recovery of Costs than Williams y. Hughes, 139 N.C. i ey fees phy 

Damages. 790 (1905). 
And a recovery within the meaning of 
I. IN GENERAL. the section cannot be predicated upon any- 


Meaning of Recovery.—The recovery thing coming to the plaintiff which was not 
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in the contemplation of the plaintiff when 
he filed his complaint, and especially of 
a thing to which he virtually disclaimed 
any right or title. Patterson v. Ramsey, 
136 N.C. 561, 48 S.E. 811 (1904). 

In order to determine who should pay 
the costs, the general result must be con- 
sidered and inquiry made as to who has, 
in the view of the law, succeeded in the 


action. Patterson v. Ramsey, 136 eG 
S61. emote B11 (1904). 
Partial Recovery—There is no provi- 


sion that limits the allowance of costs in 
favor of the plaintiff in case of only a par- 
tial recovery. The language of the stat- 
ute as to them is comprehensive and with- 
out exceptive provision. In Wall v. Cov- 
ington, 76 N.C. 150 (1877), it was held 
that no part of the costs in such actions 
can be taxed against the party recovering. 
And in Horton v. Horne, 99 N.C. 219, 5 
S.E. 927 (1888), it_ was decided in an ac- 
tion to recover personal property, that if 
the plaintiff establishes his title to only a 
portion of the property delivered to him 
under claim and delivery proceedings, he 
will be entitled to costs. Wooten v. Wal- 
tere) 110. N.G@oeealg deo ees soa 
Ferrabow v. Green, 110 N.C. 414, 14 See 
973 (1892); Kinston Cotton Mills v. Rocky 
Mount Hosiery Co., 154 N.C. 462, 70 Sm 
One CLO da ye 

Where the plaintiff is entitled to nomi- 
nal damages, such damages will carry with 


it the costs under this section. Wilson 
weeRorbes. 13 NIG. 30) Gis2s) Britton v. 
Ruffin. 123 N.G@) 4m 21) 5.E, sel (1898). 


Section Qualified by § 28-115.—W here 
the action is not of such a nature that it 
falls within any of the subdivisions of this 
section or of the following section, it 
comes within the terms and is included 
by § 6-20. Parton v. Boyd, 104 N.C. 422, 
io. S.&. 490 (1889); Yates v. Yates, 0170 
Neen s32, 87 SialBit (19isjes Bile these 
sections are, however, subject to the ex- 
ception as to when costs are allowed 
against an administrator as stated in § 28- 
115. Whitaker v. Whitaker, 138 N.C. 205, 
50 S.E. 630 (1905). 

Action by Executor.—Where the action 
involves the question as to the recovery 
of a portion of the estate of a deceased 
person, and judgment is rendered in favor 
of the executor, the plaintiff, he is entitled 
to a judgment for costs under this section. 
White v. Mitchell, 196 N.C. 89, 144 S.E. 
526 (1928). 


II. ACTIONS FOR RECOVERY OF 
REAL PROPERTY, ETC. 


Common-Law Rule.—Subdivision (1) of 
the section is in affirmance of the prin- 
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ciple established before its enactment. 
Moore v. Angel, 116 N.C. 843, 21 S.E. 699 
(1895). 

Construed with § 6-21. — This section, 
allowing plaintiffs’ costs as of course, up- 
on recovery, in an action involving title 
to real estate, and § 6-21, providing appor- 
tionment of costs in a special proceeding 
for the division or sale of realty or per- 
sonalty are related sections, pertain to the 
same subject matter, and must be con- 
strued in pari materia. Bailey v. Hayman, 
922 N.C. 58, 22 S.E.2d 6 (1942). 

Partial Recovery.—Applying the gen- 
eral rule as to partial recovery, which is 
set out under the preceding analysis line, 
it is held that where the plaintiff is ad- 
judged entitled to a part of the land sued 
for, whether such land is a portion of one 
tract or is one of several tracts for which 
the action is brought, then the plaintiff 
is exonerated as to costs and no. part 
thereof should be found against him. 
Ferrabow v. Green, 110 N.C, 414, 14 STE: 
973 (1892): Moore v. Angel, 116 NEG 
843, 21 S.E. 699 (1895); Field v. Wheeler, 
120 N.C. 264, 26 S.E. 812 (1897); Van- 
derbilt v. Johnson, 141 NCS raT0 8 ot OE: 
298 (1906). See Staley v. Staley, 174 N.C. 
640, 94 S.E. 407 (1917). 

Where the plaintiff has been required to 
introduce evidence of his title to the whole 
of the locus in quo, and then the defendant 
consents that the court charge the jury 
to find for the plaintiff if they believe the 
evidence as to a certain part, and the 
issue is found for the defendant as to the 
remaining land, the costs of the action are 
properly awarded against the defendant. 
Swain’'v. Clemmons, 175 N.C. 240, 95 Sele 
489 (1918). 

When There Is More than One Issue.— 
In an action of trespass to real property, 
where the plaintiff’s title and the fact of 
trespass are both put in issue by the de- 
fendant’ answer, and the jury find the 
issue as to the title in favor of the plain- 
tiff, and the issue as to the trespass in 
favor of the defendant, the defendant is 
entitled to judgment for costs. To entitle 
the plaintiff to recover costs, both issues 
must be found in his favor. Murray v. 
Spencer, 92 N.C. 264 (1885). 

Boundary Dispute—Where, in an ac- 
tion in ejectment and for damages for 
cutting of timber, defendant files answer 
defending plaintiffs’ title to the land in dis- 
pute, and verdict is entered in favor of 
plaintiffs, plaintiffs, as a matter of law, are 
not liable for any of the costs notwith- 
standing that upon the trial each party 
admitted the title of the other within the 
boundaries of their respective grants and 
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So 


the only controversy was as to the loca- 
tion of the boundary between their respec- 
tive grants. Cody v. England, 221° N.C. 
40,29 S,E.2d) 10° (1942). 

Actions to Recover Both Realty and 
Personalty.—Under this section the plain- 
tiff in an action to recover both real and 
personal property entitled to recover 
costs, although he recovers the real prop- 
erty only. Wooten v. Walters, 110 N.C. 
2515914 5S.E, 734 (1892). 

Equitable Defense.—One who success- 
fully maintains an equitable defense against 
the recovery of land on the bare legal title 
is entitled to judgment for his costs. Ves- 
tal v. Sloan, 83 N.C. 555 (1880). 


Necessity for Disclaimer.—A defendant 
in an action concerning land should enter 
a disclaimer if he does not claim the land 
in controversy, or does not intend to liti- 
gate with the plaintiff, in order to escape 
the payment of costs. Swain v. Clem- 
mons; 175 N.C, 240, 95 S.E. 489 (1918). 

This rule is forcibly illustrated by the 
case of Moore vy. Angel, 116 N.C. 843, 21 


is 


S.E. 699 (1895), where, in an action in 
trespass, the defendant failed to disclaim 


title to all the land declared for by plain- 
tiff, but recovered according to the bound- 
aries set up in his answer, with a greater 
amount for damages on his counterclaim 
than was allowed the plaintiff, and the 
plaintiff was nevertheless held entitled to 
costs. 

But if the defendant disclaims title to 
all the land declared for, except that for 
which he proves his right, no issue as to 
the plaintiff’ title will arise, and the find- 


ings that the defendant's title, disputed 
by the plaintiff, is good and that the de- 
fendant has sustained greater damages 


than his adversary, upon both necessarily, 
perhaps on either, will entitle the defen- 
dant to costs. Moore v. Angel, 116 N.C. 
843, 21 S.E. 699 (1895). 


So in ejectment, where the defendant 
denies the right to possession and denies 
that the plaintiff holds the title in trust for 
him, and judgment is rendered that the 
defendant is entitled to the land upon pay- 
ment of an amount found due the plain- 
tiff, no part of the cost is taxable against 
the defendant. Patterson v. Ramsey, 136 
N.C. 561, 48 S.E. 811 (1904). 


It would seem that in order to escape 
potential liability for costs the defendant 
must enter his disclaimer of all the lands 
declared for, and that a disclaimer of half 
the locus in quo will not suffice to enable 
him to escape upon the unfavorable adju- 
dication of the other half. See In re Hur- 
ley, 185 N.C. 422, 117 S.E. 345 (1923). 
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the de- 
recover 
answer 


Liability of Intervener.—W here 
fendant intervenes in an action to 
real property and files a _ joint 
with his codefendant, and makes a joint 
defense, the plaintiff is entitled to the 
costs under this subdivision of the section. 
Having joined in the controversy, and 
made common cause in the defense, inter- 


veners must abide the result. Spruill v. 
Nimnbivenrese, MOS? INC. ukgP ui Se yards) 
(1891). See Willis v. Coleburn, 169 N.C. 


670, 86 S.F. 596 (1915). 


Bill of Interpleader— The United States 
Supreme Court in Spring v. South Caro- 
lina Ins. Co., 21 US. (8 Wheat) 268, 5 
i Ed. Git (1823) held that on’ a_ bill of 
interpleader, the plaintiffs are, in general, 
entitled to their costs out of the fund. 


III. RECOVERY OF PERSONALTY. 


Partial Recovery.—There excep- 
tion to the partial recovery rule (see ante, 
this note, I. “In General’) when the ac- 
tion is for the recovery of personalty, and 
when the plaintiff establishes title to any 
part of the property sued for, he is entitled 


is nO 


to judgment for costs. Wooden v. Wal- 
ferns dP IN Gh reals dhs bie GbA G1 1892 ds 
Fuclciearen Walheelen, #12 0,9Ne Gs G4 ee eS, be 
812 (1897). This is not the case where 
some of the defendants recover judgment, 
in| which case, of course, they recover 
Costsaalyhillijismves bitte iAdeN (CA O8?). 6:1 


SoBe 40) (11908). 


As an example of the application of this 
rule to claims for personal property it has 
been held that the plaintiff on being ad- 
judged entitled to only a portion of a crop 
in a suit for claim and delivery was enti- 
tled to costs. Field v. Wheeler, 120 N.C. 
264, 26 S.E. 812 (1897). 


Claim and Delivery. — Judgment in an 
action of claim and delivery carries all 
costs under this section. Rawlings v. 
Weal, 126-N.C.923 1. 354S.6.-397 (1900). 


Right to Possession Determines.—\\ here 
the controversey is made to depend upon 
the right of the mechanic to repossess an 
automobile that he has repaired, in order 
that he may enforce his lien thereon, and 
the jury has found in the plaintiff's favor 
upon determinative issues, but in the de- 
fendant’s favor upon an issue of fraud, the 
question of taxing the cost does not de- 
pend upon the finding of the jury upon 
the issue of the defendant’s fraud, and the 
plaintiff, having established his right to 
the possession, is entitled to recover the 
costs, under this section. Maxton Auto 
Co. v. Rudd, 176 N.C. 497, 97 S.E. 477 
(1918), 


IV. NO MORE RECOVERY OF 
COSTS THAN DAMAGES. 


In a civil action, if the provocation is 
great, the jury will usually see fit to re- 
turn nominal or small damages, and if 
the amount is less than fifty dollars the 
plaintiff, under this section, recovers no 
more costs than damages. Palmer v. Win- 
ston-Salem Ry., 131 N.C. 250, 42 S.E. 604 
(1902). The subdivision was applied where 
the recovery for slander was less than fifty 
dollars in Smith v. Myers, 188 N.C, 551, 
125 S.E. 178 (1924). And again when one 
dollar damages were sustained by the erec- 
tion of a mill. See Bridgers v. Purcell, 23 
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N.C. 232 (1840). The former rule as to 
slander is stated in Coates v. Stephenson, 
54 N.C. 124 (1859), where it was held that 
the costs of the plaintiff, under R.C., c. 31, 
§ 78, could not be taxed against the de- 
fendant. 


For a case where an instructed verdict 
for one penny damages and one penny 
costs, under this section, was held erro- 
neous because actual and not nominal 
damage was shown, see Osborn vy. Leach, 
135 N.C. 628, 47 S.E. 811 (1904). 

Applied, as to action of slander, in 
Wolfe v. Montgomery Ward & Co., 211 
NG; 205 sor S Be ie e937), 


6-19. When costs allowed as of course to defendant.—Costs shall 
be allowed as of course to the defendant, in the actions mentioned in the preced- 
ing section [6-18] unless the plaintiff be entitled to costs therein. In all actions 
where there are several defendants not united in interest, and making separate 
defenses by separate answers, and the plaintiff fails to recover judgment against 
all, the court may award costs to such of the defendants as have judgment in their 
favor or any of them. (C. C. P., s. 277: Code, ss. 526, 527; Rev., s. 1266; C. 5.. 


oy 242. } 


Cross Reference.—See § 6-18 and note. 

Where plaintiff fails to recover in an ac- 
tion involving title to real property in 
which a court survey is ordered, the clerk 
is without authority to tax the surveyor’s 
fees in the bill of costs, but on appeal from 
the clerk’s order, the superior court. while 
properly affirming the clerk’s order, should 
pass upon the motion for taxing such fees 
as a part of the costs as a matter of right. 
Ipock v. Miller, 245 N.C. 585, 96 S.E.2d 729 
(1957). See § 38-4 and note. 


Applications.—Where the plaintiff fails 
in an action upon a covenant, the defen- 


dant recovers costs under this section. 
Britton .v. Ruffin, 123) N.C) 67,931 SB 
271 (1898). 

Costs were properly awarded to the 


grantee in a deed in an unsuccessful action 
to set aside such deed. D. B. Brisco & Co. v 
Norris, 112 N.C. 671, 16 S.E. 850 (1893). 

Cited in Gold v. Kiker, 218 N.C. 204. 
10 S.E.2d 650 (1940). 


§ 6-20. Costs allowed or not, in discretion of court.—In other actions, 
costs may be allowed or not, in the discretion of the court, unless otherwise 


provided by law. (Code, s. 527; Rev., s. 1267; €. S., s. 1243.) 


The purpose of this provision is to give 
the court authority to allow costs, as the 
justice of the case may require. Gulley 
v. Macy, 89 N.C. 343 (1883); Parton v. 
Boyd, 104 N.C. 422, 10 S.E. 490 (1889), 

In actions of an equitable nature the 


costs are in the discretion of the court. 
VatestiveaeYates: 704 N.Gemsaes7 sor) 
S17 HILO LEAs 


Exercise of Discretion Presumed. 
Nothing to the contrary appearing, it will 
he taken that the court gave judgment in 
the exercise of its discretion as provided 
in this section. Gulley v. Macy, 89 N.C. 
343 (1883); Wooten v. Walters, 110 N.C. 
251, 14:\S.E. 734 (1892). 

Discretion Not Reviewable. — By this 
section the taxing of the costs is placed in 
the discretion of the trial judge, which 
discretion is not reviewable. Klutz v. 
Allison, 214 N.C. 379, 199 S.E. 395 (1938); 
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Chriscoe v. Chriscoe, 268 N.C. 554, 151 
S.E.2d 33 (1966). 

lne exercise of the court's discretionary 
authority is not reviewable Hoskins v. 
Hoskins, 259 N.C. 704, 131 S.E.2d 326 
(1963). 


In equity there was a broad discretion 
on the subject of costs, Little v. Lockman, 
50 N.C. 433 (1858), and the allowance 
rested with the court. Worthy v. Brower, 
93 N.C. 492 (1885); Hooper v. Davis, 166 
N.C. 236, 81 S.E. 1063 (1914). And 
even since the abolition of the courts of 
equity in this State, it is held that where 
the case partakes of an equitable nature, 
the question of costs is in the court’s dis- 
cretion. For example in Hare v. Hare, 
183 N.C. 419, 211 S.E. 620 (1922), it was 
held where the jury found that each party 
was entitled to an undivided half in land, 
and the appeal was from taxing the de- 
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fendant with costs, there being no element 
of an action in ejectment, neither party 
was permitted to recover costs from the 
other, especially as the question was of an 
equitable nature, and the taxing of costs 
was, under this section, in the sound dis- 
cretion of the court. 

But a consolidated action, tried before 
the referee, in which judgments are ren- 
dered, is not an equitable proceeding, in 
which costs may be allowed or not, in the 
discretion of the court under this section. 
Highland Cotton Mills v. Ragan Knitting 
Co., 194 N.C. 80, 138 S.E. 428 (1927). 

If an action is equitable in nature the 
taxing of the costs is within the discretion 
of the court, and the court may allow costs 
in favor of one party or the other. or re- 
quire the parties to share the costs. Hos- 
kins v. Hoskins, 259 N.C. 704, 131 S.E.2d 
326 (1963). 

New Trial.—See § 6-33 and note thereto. 

Qualified by § 28-115.—This provision 
is subject to the exception contained in 
§ 28-115, relative to costs against a rep- 
resentative. Whitaker v. Whitaker, 138 N.C. 
205, 50 S.E. 630 (1905). 

Creditor’s Bill—It is within the discre- 
tion of the trial court to tax the costs ac- 
cruing upon either of the parties litigant, 
in an action in the nature of a creditor’s 
bill, brought by materialmen, claiming 
under the statutory lien, the unpaid bal- 
ance due by the owner of a dwelling, etc., 
to his contractor for its erection; and the 
action of the judge in taxing the trust 
funds in the owner’s hands with the cost 
is commended in this suit. Bond v. Pick- 
ett Cotton Mills, Inc., 166 N.C. 20, 81 S.E. 
936 1914). 
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Specific Performance.—Where the pur- 
pose of an action was simply to compel 
the specific performance of an executory 
contract, and to adjust certain rights in- 
volved in an account of moneys collected 
and certain indebtness incident to that 
contract, it was clearly within this section. 
Parton v. Boyd, 104 N.C. 422, 10 S.E. 490 
(1889). 

Where one of defendants in injunction 
suit seeks affirmative relief by way of spe- 
cific performance, the taxing of costs is 
in the discretion of the trial court since 
the controversy is of an equitable nature. 
Consequently the order of the court ap- 


portioning the costs will not ordinarily 
be disturbed on appeal upon affirmance 
of the judgment. Chandler v. Cameron, 


229 N.C. 62, 47 S.E.2d 528, 3 A.L.R.2d 571 
(1948). 

Setting Aside Proceedings of Probate 
Court.—Where the action is to set aside 
certain proceedings in the probate court, 
the court is vested with discretion in the 
matter of allowing costs, under this sec- 
tion: each party is ordered to pay his own 
and each to pay one half of the allowance 
to the referee. Gulley v. Macy, 89 N.C. 
343 (1883). 

Apportionment of Costs.—Where a jury 
found that the allegations of the complaint 
with respect to the maintenance of the 
nuisance were true, the trial court, when 
it ordered the personal property sold, had 
discretionary power with respect to the 
apportionment of the costs. State ex rel. 
Morris v. Shinn, 262 N.C. 88, 136 S.E.2d 
244 (1964). 


§ 6-21. Costs allowed either party or apportioned in discretion of 
court.—Costs in the following matters shall be taxed against either party, or 
apportioned among the parties, in the discretion of the court: 


(1) Application for year’s support, for widow or children. 

(2) Caveats to wills and any action or proceeding which may require the con- 
struction of any will or trust agreement, or fix the rights and duties 
of parties thereunder ; provided, however, that in any caveat proceed- 
ing under this subdivision, if the court finds that the proceeding is with- 
out substantial merit, the court may disallow attorneys’ fees for the 


attorneys for the caveators. 


(3) Habeas corpus; and the court shall direct what officer shall tax the costs 


thereof. 


(4) In actions for divorce or alimony; and the court may both before and 
after judgment make such order respecting the payment of such costs 
as may be incurred by the wife, either by the husband or by her from 
her separate estate, as may be just. 

(5) Application for the establishment, alteration or discontinuance of a pub- 
lic road, cartway or ferry. The board of county commissioners may or- 
der the costs incurred before them paid in their discretion. 
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(6) The compensation of referees and commissioners to take depositions. 
(7) All costs and expenses incurred in special proceedings for the division or 
sale of either real estate or personal property under the chapter entitled 


Partition. 


(8) In all proceedings under the chapter entitled Drainage, except as therein 


otherwise provided. 


(9) In proceedings for reallotment of homestead for increase in value, as pro- 
vided in the chapter, Civil Procedure. 
(10) In proceedings regarding illegitimate children under article 3, chapter 


49 of the General Statutes. 


The word “costs” as the same appears and is used in this section shall be con- 
strued to include reasonable attorneys’ fees in such amounts as the court shall in 
its discretion determine and allow; provided that attorneys’ fees in actions for 
alimony shall not be included in the costs as provided herein, but shall be de- 
termined and provided for in accordance with G.S. 50-16.4. (Code, ss. 533, 1294, 


1323,°1422, 1660;2039,°205672154%2161 = 1889rcrs7 189039 cx 149; seGmheve 
1268-°C:’S., ‘s 12449193722 143 1 Sh CI GG4 16a te Ole lO sec 2a: 


Berea 15 2,'s. 55.) 

Local Modification. -—— Edgecombe: 1953, 
c. 737; Johnston: 1967, c. 835; Nash: 1939, 
EEO DUES Peer lokee dt Mince (Se foawic 

Editor’s Note. — The first 
ment added subdivision (10). 

The second 1967 amendment added the 
proviso at the end of the section. 

Section 9 of c. 1152, Session Laws 1967, 
provides that the act shall not apply to 
pending litigation. 

For article discussing the effect of the 
1937 amendment to this section and the his- 
tory of attorneys’ fees as costs in this State, 
see Jp NCL. Reyassc. 

For discussion as to attorneys’ fees be- 
ing awarded a successful litigant, see 38 
N.C.L. Rev. 156 (1960). 

Attorney Fees. — Ordinarily attorney 
fees are taxable as costs only when ex- 
pressly authorized by statute. Horner v. 
Chamber of Commerce, 236 N.C. 96, 72 
S.E.2d 21 (1952). For note commenting on 
case, see 31 N.C.L. Rev. 115 (1952). 

Except as otherwise provided by this 
section, attorney fees are not now regarded 
as part of the court costs in North Caro- 
lina. Wachovia Bank & Trust Co. v. 
Schneider, 235 N.C. 446, 70 S.E.2d 578 
(1952); Rider v. Lenoir County, 238 N.C. 
632, 78 S.E.2d 745 (1953); Horner v. Cham- 
ber of Commerce, 236 N.C. 96, 72 S.E.2d 
21 (1952); Hoskins v. Hoskins, 259 N.C. 
(04, leita Sued) 1326s .(1963)] sPerkins ry: 
American Mut. Fire Ins. Co., 4 N.C. App. 
466. 167 S.E.2d 93 (1969). 

This section, by implication, authorizes 
attorney fees in certain enumerated ac- 
tions to be taxed as a part of the costs, to 
be paid out of the fund which is the sub- 
ject matter of the action. Such a case as a 
civil action to enjoin the issuance of 
county bonds and to restrain the disburse- 


1967 amend- 


52 


3: 
S 


ment of county funds is not included 
Rider v. Lenoir County, 238 N.C. 632, 78 
Sabied 7451953) 

But in the types of cases enumerated in 
this section, attorneys’ fees may be included 
as a part of the costs in such amounts as 
the court in its discretion determines and 
allows. Hoskins v. Hoskins, 259 N.C. 704, 
[pile Sabed 200 (Lobo). 

A reasonable allowance for attorney’s 
fees may be made as a part of the costs 
in habeas corpus proceedings, but not un- 
til there is a proper hearing or an oppor- 
tunity for defendant to be heard. Murphy 
v. Murphy, 261 N.C. 95, 134 S.E.2d 148 
(1964) 

The expense of employing attorneys in 
the successful defense of a suit for dam- 
ages for tort is not allowable as part of 
the costs or recoverable in the absence of 
an express agreement therefor. Queen 
City Coach Co. v. Lumberton Coach Co., 
229 N.C. 534, 50 S.K.2d 288 (1948). 

Caveats to Wills.—It is within the dis- 
cretionary power of a court, under this 
section, before which an issue of devisavit 
vel non is tried, to direct the payment of 
the costs out of the estate. Mayo v. 
Jones, 78 N.C. 406 (1878). See In re Will of 
Harerove) 206) (N.C29307% 173" Suk. 
(1934), for dicta on this point. 


Where certain land contiguous to the 
lands of other devisees are devised, with- 


~~~ 


old 


out direction in the will for the survey 
or partition or for perfecting the title, 
the cost of survey and registration of 


deeds should be borne by the devisees of 
the lands, and it is not a proper charge 
against the estate to be paid by the exec- 
utor. In re Winston, 172 N.C. 270, 90 S.E. 
201 (1916). 


Under this section, even though judg- 
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ment is entered in favor of propounders, 
the trial court may tax the costs, includ- 
ing an allowance to counsel representing 
caveators, against the estate upon finding 
hat the filing of the caveat was apt and 
oroper and done in good faith. In re Will of 
Slade, 214 N.C. 361, 199 S.E. 290 (1938). 
The allowance of attorney fees to coun- 
sel tor the propounders is in the sound dis- 
cretion of the trial court. In re Will of Cof- 
field, 216 N.C. 285, + S.E.2d 870 (1939). 
Subdivision (2) of this section leaves 
the taxing of court costs and the apportion- 
ment thereof to be made in the discretion 
of the court. Moreover, the fixing of rea- 
sonable attorney fees in applicable cases 1s 
likewise a matter within the sound discre- 


tion of the trial court. Godwin v. Wachovia 
Bantceeccoeclristen GO.) 259) NC. O20 el at 


S.E.2d 456 (1963). 

Fees for services rendered by attorneys 
to the parties in a caveat to a will do not 
automatically become costs of the  pro- 
ceeding merely because they are incurred 
and paid. This section commits the allow- 
ance and apportionment of the fees and 
the determination of the amuunts thereof 
to the discretion of the court. Where the 
court had made no determination of the 
matter, but the amounts were fixed by 
contingent agreement between attornevs 
and clients prior to suit. and the allow- 
ance of the fees as part of the costs of 
the proceeding was intentionally excluded 
from the judgment of the court, the 
amounts paid to the attorneys did not and 
could not become part of the taxable costs 
of the suit under this section. Commercial 
Nat! Bank vy. United States, 196 F.2d 182 
(4th Cir. 1952). 

\Where appellant did not contend that the 
fees allowed counsel were unreasonable 
and nothing to the contrary appeared in 
the record, it was taken that the court 
taxed the costs and attorneys’ fees in the 
exercise of its discretion and that there 
was no abuse of this discretion. Wachovia 
Bank & Trust Co. v. Dodson, 260 N.C. 
22, 131 S.E.2d 875 (1963). 

In actions for divorce the husband, 
whether successful or unsuccessful, is lia- 
ble for his own costs, and whether he 
shall pay the wife’s costs is in all cases 
in the discretion of the court. Broom v. 
Broom, 130 N.C. 562, 41 S.E. 673 (1902). 

Allowance to Referee.—Originally, under 
the Code of 1883, § 533, referees’ fees 
were taxed, like other costs, against the 
losing party, but by amendment (Laws 
1889, ch. 37) the court was authorized to 
apportion them in its discretion. Cobb v. 
Rhea, 137 N.C. 295, 49 S.E. 161 (1904). 

Where, upon the trial in the superior 


eal 
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court upon appeal from the referee, judg- 
ment is entered in the superior court in 
favor of plaintiffs, entitling plaintiffs to 
recover costs. in the trial, such recovery 
does not include compensation of the ref- 


eree. Cody v. England, 221 N.C. 40, 19 
S.E.2d 10 (1942). 

Where. in a suit to obtain advice and 
instruction of the court for the proper 


distribution of the assets of the estate, the 
cause is referred to a referee, the taxing 
of the referee's fee within the discre- 
tion of the court, and order of the court 
prorating the referee's fee between the 
funds derived from sale of realty to make 
assets and the personal property of the es- 


1s 


state will not be disturbed. Williams v. 
Johnson, 230 N.C. 338, 53 S.K.2d 277 (1949). 
Ordinarily, in litigation over a fund in 


the nature of an in rem proceeding, such 
items of costs, as referee’s allowances and 
stenographic reporter's bills, are paid out 


of the fund, although taxable in the dis- 
cretion of the court, ‘but in Lightner v. 
Boone, 222) N-Co4er, 2305, E201 303) (1942), 


it was held that, when such costs have been 
ordered paid from the estate, they cannot 
afterwards be taxed against an executor 
personally. 

The apportionment of the compensation 
for a referee and the court reporter em- 
ployed by him is within the discretionary 


power given the court by this section. 
Hoskins v. Hoskins, 259 N.C.~704,. 131 


S.F.2d 326 (1963). 

Division of the costs of a reference pro- 
ceeding is within the judge’s discretion. 
Morpul, Inc. vy. Mayo Knitting Mill, [nc., 
200 NC 10d not wo keedseon( 1963). 

Same — Analogy to Allowance to Re- 
ceiver.—The allowance to the receiver 
apart "of themcosts of the action, and 
usually taxable against the losing party. 
Whether the receiver's fees should be di- 
vided is a matter in the discretion of the 
presiding judge, as is now the case also 
with referees’ fees. Simmons v. Allison, 
119 N.G).556..26 -S. ls 171 -(1896)- 

Same—Not Precluded by Former Judg- 


is 


ment. — A former judgment, Horner v. 
Oxford Water & Elec. Co:, 153 N.C. 535, 
69>: PeebOTmiscetAiias ot. snenoor (1900), 
appealed from and affirmed by the Su- 


preme Court, ‘that the defendants do re- 
cover against the plaintiff and the surety 
on his prosecution bond the costs of this 
action,’ does not preclude a subsequent 
trial judge from taxing the cost of refer- 
ence “against either party or apportioning 
it among the parties in his discretion” un- 
der this section. Horner v. Oxford Water 
& Elec. Co., 156 N.C. 494, 72 S.E. 624 
(191-1), 
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Costs in Partition—The taxing of costs 
among the parties to proceedings to parti- 
tion land is left in the discretion of the 
court, and will not be reviewed on appeal. 
Fortune v. Hunt, 152 N.C. 715, 68 S.E. 213 
(1910). 

Where, in a petition for partition, de- 
fendant pleads sole seizin, and the trial of 
such issue results in a verdict for plaintiffs, 
and in judgment that the parties are ten- 
ants in common and appointing a commis- 
sioner to make sale, plaintiff is entitled to 
all costs from the filing of the answer 
through the final judgment below, that is, 
while the case was pending on the civil 
issue docket. This does not include costs 
of reference, which may be taxed in the 
discretion of the court. Costs of the parti- 
tion proceeding, exclusive of the issue of 
sole seizin, may be apportioned. Bailey v. 
Hayman, 222 N.C. 58, 22 S.E.2d 6 (1943). 

Discretion Not Reviewable.—The exer. 
cise of the court’s discretionary authority 
is not reviewable. Hoskins v. Hoskins. 
959 N.C. 704, 131 S.E.2d 326 (1962). 

Construction of Wills.—In an action pur- 
suant to the Uniform Declaratory Judg- 
ment Act for construction of certain trust 
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provisions of a will the taxing of costs. 
the inclusion therein of attorneys’ fees, and 
the fixing of reasonable counsel fees, are 
matters within the sound discretion of the 
trial court. Little v. Wachovia Bank & 
Trust Co., 252 N.C. 229, 113. S.E.2d 689 
(1960). 

Specific Performance.—In an action be- 
tween husband and wife seeking specific 
performance of an agreement between 
them to “pool” their property and assets. 
to declare a resulting trust, and for an ac- 
counting, the court has discretionary au- 
thority to apportion the costs, the action 
being equitable in nature. but the attorneys’ 
fees of the respective parties in such in- 
stance do not come within the statutory 
or equitable exceptions to the general rule 
and may not be taxed as a part of the costs. 
Hoskins v. Hoskins, 259 N.C. 704, 131 
S.E.2d 326 (1963). 

Applied in Tyser vy. Sears, 252 N.C. 65, 
112 S.E.2d 750 (1960); Field v. Wheeler, 
120 N.C. 264, 26 S.E. 812 (1897). 

Quoted in Hinkle vy. Hinkle, 266 N.C. 
189, 146 S.F.2d 73 (1966). 

Stated in Perry v. Pulley, 206 N.C. 701 
175 S.E. 89 (1934). 


§ 6-21.1. Allowance of counsel fees as part of costs in certain cases. 
—In any personal injury or property damage suit, or suit against an insurance 
company under a policy issued by the defendant insurance compatiy and in which 
the insured or beneficiary is the plaintiff, upon a finding by the court that there 
was an unwarranted refusal by the defendant insurance company to pay the claim 
which constitutes the basis of such suit, instituted in a court of record, where the 
judgment for recovery of damages is two thousand dollars ($2,000.00) or less, 
the presiding judge may, in his discretion, allow a reasonable attorney fee to the 
duly licensed attorney representing the litigant obtaining a judgment for damages 
in said suit, said attorney's fee to be taxed as a part of the court costs. (1959, c. 


688 : 1963, c. 1193 : 1967, c. 927 ; 1969, c. 786. ) 


Editor’s Note. — The 1967 amendment 
made this section applicable to certain suits 
against insurance companies. 

The 1969 amendment increased the limit 
on judgments from $1,000.00 to $2,000.00. 


Attorneys’ fees are not now regarded 
as part of court costs in this jurisdiction, 
except as otherwise provided by statute. 
Perkins v. American Mut. Fire Ins. Co., 
4 N.C. App. 466, 167 S.E.2d 93 (1969). 


This section refers to personal injury 
damage suits and property damage suits 
tried in a court where there is a presiding 
trial judge. Bowman vy. Comfort Chair Co., 
271 N.C. 702, 157 S.E.2d 378 (1967). 

This section is not applicable in cases 
arising under the Workmen’s Compensa- 
tion Act. Bowman v. Comfort Chair Co., 
271 N.C. 702, 157 S.E.2d 378 (1967). 


Finding of Unwarranted Refusal to Pay 
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Claim.—It is only when the suit is brought 
against an insurance company by the in- 
sured or beneficiary, as plaintiff, under a 
policy issued by such insurance company, 
that there must be a finding by the court 
that there was an unwarranted refusal by 
the defendant insurance company to pay 
the claim before attorney fees may be al- 
lowed as a part of the costs when the judg- 
ment for recovery of damages is one thou- 
sand dollars or less. Rogers v. Rogers, 2 
N.C. App. 668, 163 S.E.2d 645 (1968). 


Applied in Smith v. Whisenhunt, 259 
N.C. 234, 130 S.E.2d 334 (1963). 


Cited in Whitley v. City of Durham, 256 
N.C. 106, 122 S.E.2d 784 (1961); Foster v. 
Foster, 264 N.C. 694, 142 S.E.2d 638 (1965); 
Mims v. Dixon; 272 N.C. 256, 158 S.E.2d 
91 (1967). 


<= — 


§ 6-21.2 Cu. 6. Costs—Civiz Actions § 6-21.2 


§ 6-21.2. Attorneys’ fees in notes, etc., in addition to interest.—Obli- 
gations to pay attorneys’ fees upon any note, conditional sale contract or other 
evidence of indebtedness, in addition to the legal rate of interest or finance charges 
specified therein, shall be valid and enforceable, and collectible as part of such debt, 
if such note, contract or other evidence of indebtedness be collected by or through 
an attorney at law after maturity, subject to the following provisions: 


(1) If such note, conditional sale contract or other evidence of indebtedness 
provides for attorneys’ fees in some specific percentage of the “‘out- 
standing balance” as herein defined, such provision and obligation 
shall be valid and enforceable up to but not in excess of fifteen percent 
(15%) of said “outstanding balance’ owing on said note, contract or 
other evidence of indebtedness. 

(2) If such note, conditional sale contract or other evidence of indebtedness 
provides for the payment of reasonable attorneys’ fees by the debtor, 
without specifying any specific percentage, such provision shall be con- 
strued to mean fifteen percent (15%) of the “outstanding balance”’ 
owing on said note, contract or other evidence of indebtedness. 

(3) As to notes and other writing(s) evidencing an indebtedness arising out 
of a loan of money to the debtor, the “outstanding balance” shall mean 
the principal and interest owing at the time suit is instituted to enforce 
any security agreement securing payment of the debt and/or to collect 
said debt. 

(4) As to conditional sale contracts and other such security agreements which 
evidence both a monetary obligation and a security interest in or a 
lease of specific goods, the ‘outstanding balance” shall mean the “time 
price balance” owing as of the time suit is instituted by the secured 
party to enforce the said security agreement and/or to collect said 
debt. 

(5) The holder of an unsecured note or other writing(s) evidencing an un- 
secured debt, and/or the holder of a note and chattel mortgage or 
other security agreement and/or the holder of a conditional sale con- 
tract or any other such security agreement which evidences both a 
monetary obligation and a security interest in or a lease of specific 
goods, or his attorney at law, shall, after maturity of the obligation by 
default or otherwise, notify the maker, debtor, account debtor, endorser 
or party sought to be held on said obligation that the provisions relative 
to payment of attorneys’ fees in addition to the “outstanding balance” 
shall be enforced and that such maker, debtor, account debtor, endorser 
or party sought to be held on said obligation has five days from the 
mailing of such notice to pay the “ov’ standing balance” without the at- 
torneys’ fees. If such party shall pay the “outstanding balance” in 
full before the expiration of such time, then the obligation to pay the 
attorneys’ fees shall be void, and no court shall enforce such pro- 
visions. 

Notwithstanding the foregoing, however, if debtor has defaulted or 
violated the terms of the security agreement and has refused, on de- 
mand, to surrender possession of the collateral to the secured party as 
authorized by § 25-9-503, with the result that said secured party 1s 
required to institute an ancillary claim and delivery proceeding to se- 
cure possession of said collateral; no such written notice shall be re- 
quired before enforcement of the provisions relative to payment of 
attorneys’ fees in addition to the “outstanding balance.” (1967, c. 562, 
s. 4.) 

Editor’s Note.—See Editor’s note to § 25- cept as otherwise provided by statute. Per- 
1-201. kins v. American Mut. Fire Ins. Co., 4 
Attorneys’ fees are not now regarded as N.C. App. 466, 167 S.E.2d 93 (1969). 
part of court costs in this jurisdiction, ex- 
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§ 6-22 Cu. 6. Costs—Civit ACTIONS § 6-25 


§ 6-22. Petitioner to pay costs in certain cases.—The petitioner shall 
pay the costs in the following proceedings : 


(1) In petitions for draining or damming lowlands where the petitioner alone 
is benefited. 

(2) In petitions for condemnation of water millsites when the petitioner 1s 
allowed to erect the mill; but when he is not allowed to erect the mill, 
the costs shall be paid by the person who is allowed to do so. 

(3) In petitions for condemnation of land for railroads, street railways, tele- 
graph, telephone or electric power or light companies, or for water 
supplies for public institutions, or for the use of other quasi-public or 
municipal corporations ; unless in the opinion of the superior court the 
defendant improperly refused the privilege, use or easement demanded, 
in which case the costs must be adjudged as to the court may appear 
equitable and just. 

(4) When the petition is refused. (Code, ss. 1299, 1855, 2013 SBS sem Go? 
{903.6 562" Rew S| 1269 Ce FSe sre 24 a4) C: 0558) 


Condemnation Proceedings.—In proceed- 
ings brought by a railroad where it was 
found by the jury on appeal that the de- 
fendant’s benefit exceeded his damages and 


that the plaintiff was taxable with costs up 
to the time of appeal. Madison County Ry. 
v. Gahagan, 161 N.C. 190, 76 S.E. 696 
Gio enn 


then found they were equal, it was held 


$ 6-23. Defendant unreasonably defending after notice of no per- 
sonal claim to pay costs.—lIn case of a defendant, against whom no personal 
claim is made, the plaintiff may deliver to such defendant with the summons, a 
notice subscribed by the plaintiff or his attorney, setting forth the general object 
of the action, a brief description of the property affected by it, if it affects real or 
personal property, and that no personal claim is made against such defendant. 
If a defendant on whom such notice is served unreasonably defends the action, 


he shall pay costs to the plaintiff. (Code, s. 216; Rev., s. 1270; C. S., s. 1246. ) 


8 6-24. Suits in forma pauperis; no costs unless recovery.—When 
any person sues as a pauper, no officer shall require of him any fee, and he 
shall recover no costs, except in case of recovery by him. (1868-9, c. 96, s. 3: 


Modes 21218905. c1AG Reve culeOo Cu ese Ze) 


Cross Reference. — As to when suits in 
forma pauperis may be permitted, see § 
1-110. 

Leave to Sue. — The leave to sue as a 
pauper does not extend in civil actions be- 
yond the trial in the superior court. Speller 
v. Speller, 119 N.C. 356, 26 S.E. 160 (1896). 

Costs of Witnesses.—One suing in forma 
pauperis is not entitled to recover costs of 
his witnesses. Draper v. Buxton, 90 N.C. 
182 (1884). Nor does the section excuse 
the pauper from liability for his witnesses. 
Bailey v. Brown, 105 N.C. 127, 10 S.E. 
1054 (1890). 

This provision, in terms, deprives all of- 
ficers of costs, and the last cause of it is 
very sweeping, and manifestly embraces 


the costs of witnesses. Compensation to 
witnesses is part of the cost of an action, as 
much so as any other statutory charges in 
and about the same. Booshee v. Surles, 85 
N.C) 90. (14881) #°Hall viv Younts,.387 N-C. 
285 (1882); Draper v. Buxton, 90 N.C. 182 
(1884). 

The Act of 1868-69, ch. 96, § 3, amending 
the section, ameliorates the rigors of the 
preexisting law in regard to witnesses, 
who are not compelled to attend for more 
than one day, if the party summoning shall, 
on presentation of the certificate of such 
attendance, fail to pay what may be then 
due them. Booshee v. Surles, 85 N.C. 90 
(1881). 


§ 6-25. Party seeking recovery on usurious contracts; no costs.— 
No costs shall be recovered by any party, whether plaintiff or defendant, who 
may endeavor to recover upon any usurious contract. (1895, c. 69; Rev., s. 1271; 


CG. B58. bese) 


Cross Reference.—As to usury generally, 
see §§ 24-1, 24-2. 


§ 6-26 Cu. 6. Costs—Civit AcTIONS § 6-31 
§ 6-26. Costs in special proceedings.—The costs in special proceedings 
shall be as allowed in civil actions, unless otherwise specially provided. (Code, s. 
prep e va sual ay 2 C Sis] 249.5 
Cross Reference.—As to special proceed- 
ings generally, see § 1-393 et seq. 


§ 6-27. Fees and disbursements in supplemental proceedings.—The 
court or judge may allow to the judgment creditor, or to any party examined in 
proceedings supplemental to execution, whether a party to the action or not, wit- 
nesses’ fees and disbursements. (C. C. P., s. 273: Code, s. 499: Rev.. s. 1273: 
epis..1250:) 

Cross Reference.—As to examination of 
parties and witnesses in proceedings sup- 
plemental to execution, see § 1-356. 


§ 6-28. Costs of laying off homestead and exemption.—The costs and 
expenses of appraising and laying off the homestead or personal property ex- 
emptions, when the same is made under execution, shall be charged and included 
in the officer's Dill of fees upon such execution or other final process; and when 
made upon the petition of the owner, they shall be paid by such owner, and the 
latter costs shall be a lien on said homestead. (Code, s..510; Rev., s. 1274; C. 
eierSa Zod) 


Local Modification.—Pitt: 1953, c. 1276. exemptions are properly set apart, and the 


Cross References. — As to appraisal and 
laying off of homestead and personal prop- 
erty exemptions, see §§ 1-372, 1-378. As to 
costs in reallotment of homestead for in- 
crease in value, see § 6-21, subdivision (9). 

Payment of Fees as Condition.—Where 


payment of his fees for the purpose by the 
plaintiff in the action, except when the suit 
is brought in forma pauperis. Whitmore- 
LironsCo.' ve Hyatt, 175° N.C.) p1r7)95) SE. 
38 (1918). 

Applied in Beavans v. Goodrich, 98 N.C. 


217, 3 S.E. 516 (1887); Long v. Walker, 
105 N.C. 90, 10 S.E. 658 (1890). 


the judgment debtor claims his personal 
property from execution, the sheriff is jus- 
tified in refusing to proceed further till such 


. 


§ 6-29. Costs of reassessment of homestead.—lIf the superior court at 
term shall confirm the appraisal or assessment, or shall increase the exemption 
allowed the debtor or claimant, the levy shall stand only upon the excess remain- 
ing, and the creditor shall pay all the costs of the proceeding in court. If the 
amount allowed the debtor or claimant is reduced, the costs of the proceeding 
in court shall be paid by the debtor or claimant, and the levy shall cover the ex- 
cess then remaining. (Code, s. 521; Rev., s. 1275: C. S., s. 1252.) 

Applied in Beavans v. Goodrich, 98 N.C. 
217, 3 S.E, 516 (1887). 


Cross References. — As to reassessment 
of homestead, see § 1-381. As to costs in 
reallotment of homestead for increase in 
value, see § 6-21, subdivision (9). 


§ 6-30. Costs against infant plaintiff; guardian responsible.—\Vhen 
costs are adjudged against an infant plaintiff, the guardian by whom he ap- 


peared in the action shall be responsible therefor. (Code, s. 534; Rev., s. 1276: 
SS EA 


. 


§ 6-31. Costs where executor, administrator, trustee of express 
trust, or person authorized by statute a party.—In an action prosecuted 
or defended by an executor, administrator, trustee of an express trust, or a 
person expressly authorized by statute, costs shall be recovered as in an action 
by and against a person prosecuting or defending in his own right; but such 
costs shall be chargeable only upon or collected out of the estate, fund or party 
represented, unless the court directs the same to be paid by the plaintiff or de- 
fendant, personally, for mismanagement or bad faith in such action or defense. 
And when any claim against a deceased person is referred, the prevailing party 
shall be entitled to recover the fees of referees and witnesses, and other necessary 
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disbursements, to be taxed according to law. (Code, s. 5o5eieves: 1277 °C2S); 


s. 1254.) 


Cross References. — As to liability of 
personal representative for denial of claim, 
see § 28-133. As to when costs against 
representative are allowed, see § 28-115. 
As to liability of guardian for costs for 
defaults, see § 33-30. As to reference of 
disputed claim generally, see §§ 28-111, 28- 
VAR 

When Fiduciary Personally Liable—By 
virtue of this section costs should be taxed 
against the estate in the hands of a trustee, 
and not against him personally, except 
when the court adjudges that the trustee 
has been guilty of mismanagement, or bad 
faith, in such action or defense. Smith v. 
King, 107) 0Ns@i 5273, Aeon 37 (1890) ; 
Sugg vy. Bernard, 122 N.C. 155, 29 SyE. 
921 (1898); Lance v. Russell, 165 N.C. 626, 
81 S.E. 922 (1914). 

The same rule is applied to actions 
against administrators and executors, State 
v. Roberts, 106 N.C. 662, 19 S.E. 900 
(1890); Varner v. Johnston, 112 N.C. 570, 
17. S.E. 483 (1893), with the additional 


limitation prescribed by § 28-115. Whita- 
ker v. Whitaker, 138 N.C. 205, 50 S.E. 
630 (1905). See § 28-115 and note. 

Includes Next Friends. — While “next 
friends” may not be embraced in the strict 
letter of this section, they come within its 
purview. Smith v. Smith, 108 N.C. 365, 12 
S.E. 1045, 13 S.E. 113 (1891). And it is 
error to tax “next friends’? who are not par- 
ties without a finding of mismanagement 
or bad faith. Hockoday v. Lawrence, 156 
NG 319,072. SA asot 41911) 

Allowance to Trustee. — A trustee, as 
against those for whose benefit the trust is 
created, will be allowed to apply so much 
of the funds to the payment of costs and 
expenses, including counsel fees, as may 
be necessary to protect it, but he will not 
be allowed such disbursements against one 
who establishes an adverse title to the 
property. Chemical Co. v. Johnson, 101 
NIG, 293, 7°S. Eze (2888). 

Cited in In re Will of Hargrove, 206 
NuGa sor e733 Sse one (1934). 


§ 6-32. Costs against assignee after action brought.—In actions in 
which the cause of action becomes by assignment after the commencement of the 
action, or in any other manner, the property of a person not a party to the action, 
such person shall be liable for the costs in the same manner as if he were a party. 


(Code, s. 539} Rev.,'s::1278;,C.$.,'5. 1255.) 


Absolute Assignments. — Cases have 
been decided in which it is held that the 
assignments contemplated by this section 
are only such as are absolute, and that such 
as are intended to be a collateral security 
only for a continuing obligation or claim 


are not within the purview of the section. 
Nor does the section apply when the as- 
signment is only of a part and not of the 
whole cause of action. Davis v. Higgins, 
92 N.C. 203 (1885). 


ARTICLE 4. 
Costs on Appeal. 


§ 6-33. Costs on appeal generally.—On an appeal from a justice of the 
peace to a superior court, or from a superior court or a judgment thereof to the 
appellate division, if the appellant recovers judgment in the appellate court, he 
shall recover the costs of the appellate court and those he ought to have re- 
covered below had the judgment of that court been correct, and also restitution 
of any costs of the court appealed from which he has paid under the erroneous 
judgment of such court. If in any court of appeal there is judgment for a new 
trial, or for a new jury, or if the judgment appealed from is not wholly re- 
versed, but partly affirmed and partly disaffirmed, the costs shall be in the dis- 
cretion of the appellate court. (Code, s. 540; Rev., s. 1279; C. S., s. 1256; 1969, 
c. 44, s. 19.) 


Editor’s Note.—The 1969 amendment not merely to an order for a new trial. The 


substituted “appellate division” for “Su- 
preme Court” in the first sentence. 

In General—The first part of this sec- 
tion manifestly refers not only to a reversal 
of the judgment below, but to a judgment 
in favor of the appellant on the merits and 


trial court cannot ordinarily tax the costs 
of an action in'favor of either party unless 
there is a judgment, costs being an incident 
of the judgment. What is said by the court 
in Dodson v. Southern Ry., 133 N.C. 624, 
45 S.E. 958 (1903), refers to the restitution 
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of costs paid by the appellant in the court 
below. Williams v. Hughes, 139 N.C. 17, 
51 S.E. 790 (1905). 

New Trial. — Where a new ttrial is 
granted, the awarding of costs is discre- 
tionary. Universal Metal Co. vy. Durham 
& C.R.R., 145 N.C. 293, 59 S.E. 50 (1907). 

When the new trial is on the ground of 
newly discovered evidence, the costs of the 
appellate court should always fall upon the 
party obtaining the new trial, unless in ex- 
ceptional cases and for special reasons, 
since the other party is in no laches, as is 
shown by its having obtained the judgment 
below. This is also a wholesome rule of 
practice, as new trials on this ground are 
outside of the regular course and are only 
granted, in discretion, when justice re- 
quires a departure from the usual proce- 
dure. By analogy, when a continuance is 
asked for on the ground of newly discov- 
ered evidence, the statute expressly forbids 
it to be granted except upon payment of 
the costs of the term. Ladd v. Ladd, 121 
N.C. 118, 28 S.E. 190 (1897); Herndon 
te.worth Carolina  R.R., 121 N.C. 498, 2s 
S.E. 144 (1897). 

When both parties are entitled to a new 
trial, each will pay his own costs in the ap- 
pellate court. Ladd v. Ladd, 121 N.C. 118, 
28 S.E. 190 (1897). 

The taxing of the costs on appeal, by 
partial new trial being granted, is in the 
discretion of the court. Satterthwaite v. 
Goodyear, 137 N.C. 302, 49 S.E. 205 (1904). 

Where the subject matter of the action is 
destroyed before the appeal is heard, the 
judgment below is presumed to be correct 
until reversed, and no part of the costs 
should be adjudged against the appellee. 
‘Baylortve: Vann, 1270 NsGie243, 87) S.E.0263 
(1900). 

Reversal Necessary to Tax Appellee. — 
Unless the court upon the merit reverses 
the judgment below, it cannot adjudge any 
part of the cost against the appellee. Com- 
missioners of Vance County v. Gill, 126 
N.C. 86, 35 S.E. 228 (1900). 

Motion in Superior Court to Recover 
Costs of Transcript.—The cost of prepar- 
ing the transcription of the record is a 
part of the costs in the appellate division, 
and the judge of the superior court upon 


Cu. 6. Costs—Costs on APPEAL 


§ 6-34 


the subsequent trial is without jurisdiction 
to entertain motion for the recovery of 
such costs. Ward v. Cruse, 236 N.C. 400, 
72 S.E.2d 835 (1952). 

Modification and Affirmance. — Where 
the judgment of the court below is modi- 
fied and affirmed, the appellate division may 
apportion the costs on appeal between the 
parties in the exercise of its discretion 
Hoskins y. Hoskins, 259 N.C. 704, 131 
S.E.2d 326 (1963). 

Partial Affrmance and Partial Reversal. 
— Where the judgment appealed from is 
partly affirmed and partly reversed, in the 
exercise of the discretion permitted by this 
section, the costs in the appellate court 
may be divided so that each party pays his 
own costs. Smith v. Old Dominion Bldg. & 
Loan Ass’n, 119 N.C. 249, 26 S.E. 41 
(1896); Hawkins v. Richmond Cedar 
Works, 122 N.C. 87, 30 S.E. 13 (1898). 

Under this section, where the appellant 
was awarded a partial new trial only, as to 
one issue only out of several, the costs of 
the appeal are in the discretion of the court. 
Rayburn v. Casualty Co., 142 N.C. 376, 
55 S.E. 296 (1906). 

In McLean v. Breece, 113 N.C. 390, 18 
S.E. 694 (1893), where the judgment was 
modified in the Supreme Court, the costs 
were taxed against the appellee. And where 
the plaintiffs recovered a part judgment on 
their demand, by establishing a mechanic's 
lien, they were entitled to costs of appeal. 


See Hogsed v. Gloucester Lumber Co., 170 
N.C. 529, 87 S.E. 337 (1915). 
Case Remanded. — Where an appellant 


fails to show that he was prejudiced by the 
order appealed from, he may be taxed with 
the costs of the appeal, though the case be 
remanded. Harrington v. Rawls, 136 N.C. 
65,148" S HAS (1902). 

Modification by Superior Court. — The 
superior court is without power to modify 
former orders of the appellate court taxing 
costs on former appeals, as costs thus 
incurred are no part of superior court 
costs, but are taxed by, and executions is- 
sue out of, the appellate court. Bailey v. 
Hayman, 222 N.C. 58, 22 S.E.2d 6 (1942). 

Applied in Kincaid v. Graham, 92 N.C. 
154 (1885); Ebert v. Disher, 216 N.C. 546, 
5 S.E.2d 716 (1939). 


§ 6-34. Costs of transcript on appeal taxed in appellate division.— 
When an appeal is taken from the superior court to the appellate division, the 
clerk of the superior court, when he sends up the transcript, shall send there- 
with an itemized statement of the costs of making up the transcript on appeal, 
and the costs thereof shall be taxed as a part of the costs of the appellate division. 
(1905, c. 456; Rev., s. 1280; C. S., s. 1257; 1969, c. 44, s. 20.) 


Cross Reference. — As to duty of clerk 


Editor’s Note.—The 1969 amendment 


substituted “appellate division” for “Su- 
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to prepare transcript, see § 1-284. 


preme Court” near the beginning and at 
the end of the section. 

Former Rule. — Prior to the enactment 
of this section, it was held that the success- 
ful party on appeal from the superior court 
\as entitled to recover back the costs of 
the transcript and certificate, though sub- 
sequently final judgment was rendered in 
the lower court against him. Dobson v. 
Southern Ry., 133 N.C. 624, 45 S.E. 958 
(1903). 

Unnecessary Matter. — The Supreme 
Court has always held that the cost of 
printing unnecessary matter may be taxed 
against the party causing it to be sent up, 
regardless of the issue of the appeal. Finch 
.. Strickland, 130 N.C. 44, 40 S.E. 841 
(1902): Yow v. Hamilton, 136 N.C. 357, 48 
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Especially is this so where the party has 
insisted on unnecessary matter being in- 
corporated against the objection of the 
other party. See Roanoke R.R. & Lumber 
Co. v. Privette, 179 N.C. 1, 101 S.E. 489 
(1919). 

Transcript of lestimony.— “The costs ot 
making up the transcript on appeal’ has 


reference to and includes only the cost 
of transcribing the judgment roll and 


case on appeal, as finally agreed or settled, 
which the clerk of the superior court 1s 
required to certify to the appellate division. 
The amount expended tor a transcript of 
the testimony preliminary to preparing 
and serving appellant's proposed case on 
appeal constitutes no part of this cost. 
Ward v. Cruse, 236 N.C. 400, 72 S.E.2d 
835 (1952). As to motion in superior court 
to recover such costs, see note to § 6-33. 


ARTICLE 5. 


Liability of Counties in Criminal Actions, 


S.E. 782 (1904); Wilson v. Railroad, 142 
NiG9333,55.98.E, 257; (1906), 

§ 6-35: See Supplement. 

88 6-36 to 6-44: See Supplement. 
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Liability of Defendant in Criminal Actions. 


$ 6-45. Costs against defendant convicted, confessing, or submit- 
ting.—E very person convicted of an offense. or confessing himself guilty. or sub- 
mitting to the court, shall pay the costs of prosecution. (R. CeCe eam N eae 


Cote. s)1211: Rew; salZ0le Cas silZ67e) 


The “costs of prosecution” are those in- 
curred in the conduct of the prosecution, 
and do not include the costs incurred by 
the defendant in resisting the prosecution. 
State v. Wallin, 89 N.C. 578 (1883). 

Where a defendant is taxed with the 
costs of prosecution, a witness, though 
summoned by the defendant and examined 
in his defense, has no right to have his 
ticket for attendance allowed in the bill of 
‘osts. It is a personal debt of the defen- 
dant, the payment of which the witness 
may enforce by suing out execution in the 
cause. State v. Wallin, 89 N.C. 578 (1883). 


No Part of Punishment. — The order for 
the payment of the costs of a criminal 
prosecution upon a suspension of judg- 
ment does not constitute any part of the 
punishment; the legal effect being only to 
vest the right to the costs in those entitled 
to them. State v. Crook, 115 N.C. 760, 20 
S.E. 573 (1894); State v, Jennings, 254 
NiG@¥ 2760)" 2208 Sy Biedeeeap C1961)" 

Quoted in State v. Bryant, 251 N.C. 423, 
111 $.8.2d'591 (i959). 

Cited in State v. Rumfelt, 241 N.C. 375, 
85 S.E.2d 398 (1955). 


$ 6-46. Defendant imprisoned not discharged until costs paid. — li 


the sentence be that the guilty person be imprisoned for a time certain, and that 
he pay the costs, there shall be added to it that he shall remain in prison, after 
the expiration of the fixed time for his imprisonment, until the costs shall be 
paid, or until he shall otherwise be discharged according to law. (1868-9, c. 178; 
Code) 's: 905 ewan 1292 Cu Site: 1268.) 


As to imprisonment for costs, see §§ 23- 
24, 153-191, 153-194 and State v. Morgan, 
14. N. Cin 726, 53=S. Bat 142.2(2906)s sAsito 
when prosecutor may be imprisoned for 


failure to pay costs, see §§ 6-50 and 6- 
64. 

Cost Not Part of Punishment. — The 
taxing the cost in a criminal action is not 


§ 6-47 Cu. 6. Costs—LiasiLity oF PRosECUTION § 6-49 
Applied in State v. Bryant, 251 N.C. 423, 
111 S$.E.2d 591 (1959); State v. Weaver, 


264 N.C. 681, 142 S.E.2d 633 (1965). 


a part of the punishment for the offense 
committed. State v. Smith, 196 N.C. 438, 
146 S.E. 73 (1929). 


§ 6-47. Judgment confessed; bond given to secure fine and costs.— 
In cases where a court, mayor, or a justice of the peace permits a defendant con- 
victed of any criminal offense to give bond or confess judgment, with sureties to 
secure the fine and costs which may be imposed, the acceptance of such security 
shall be upon the condition that it shall not operate as a discharge of the original 
judgment against the defendant nor as a discharge of his person from the custody 
of the law until the fine and costs are paid. (1879, c. 264: Code, s. 749: 1885. 
c. 364; Rev.,’s. 1293, C.'S., s. 1269.) 

Cross Reference. — As 
erally, see § 153-177. 


his objection, and that its evident purpose 
was to save the defendant from a more 


to bonds gen- 


In General. — The power of the courts 
to suspend judgment in criminal cases 
should only be upheld when sanctioned by 
usage, and where the consent of the de- 
fendant was expressly given or would be 
implied from the fact that the order was 
made in the defendant's presence without 


grievous penalty permitted or required by 
law. State v. Hilton, 151 N.C. 687, 65 S.E. 
1011 (1909). 

Quoted in State v. Bryant, 251 N.C. 423, 
111 S.E.2d 591 (1959). 

Cited in State v. Smith, 196 N.C. 438, 146 
Puiltaios (LOO): 


§ 6-48. Arrest for nonpayment of fine and costs.—In default of pay- 
ment of such fine and costs, it is the duty of the court at any subsequent term 
thereof, on motion of the solicitor of the State, to order a capias to issue to the 
end that such defendant may be again arrested and held for the fine and costs 
until discharged according to law; and a justice of the peace or mayor may at 
any subsequent time arrest the defendant and hold him for the fine and costs 


until discharged according to law. (1879, c. 


Reve s, 12945591270.) 


Section Inapplicable to Judgment Not in 
Compliance with § 6-46. Where judgment 
upon conviction of a defendant imposes a 
piison sentence and also directs that de- 
fendant pay a fine in a stipulated sum and 
the costs. but the judgment does not direct 
that detendant Le imprisoned until the fine 
ana costs are paid or until defendant ts dis- 


26+; Code, s. 750: 1885, c. 364: 


tion is not applicable. Therefore, after de- 
ferndant has served the sentence and been 
discharged, the superior court has no au- 
thority at a later term to order that the 
defendant be imprisoned until the fine and 
costs should be paid. State v. Bryant, 251 
N.C. 423, 111 S.E.2d 591 (1959). 

Cited in State v. Smith, 196 N.C. 438, 


charged according to law. such judgment is 146 S.E. 73 (1929). 


not in compliance with § 6-46 and this sec- 


ARTICLE /. 
Liability of Prosecutor for Costs. 


§ 6-49. Prosecutor liable for costs in certain cases; court determines 
prosecutor.—In all criminal actions in any court, if the defendant is acquitted, 
nolle prosequi entered, or judgment against him is arrested, or if the defendant 
is discharged from arrest for want of probable cause, the costs, including the 
fees of all witnesses whom the judge, court or justice of the peace hefore whom 
the trial took place shall certify to have been proper for the defense and prose- 
cution, shall be paid by the prosecutor, whether marked on the bill or warrant 
or not, whenever the judge, court or justice is of the opinion that there was not 
reasonable ground for the prosecution, or that it was not required by the public 
interest. If a greater number of witnesses have been summoned than were, in 
the opinion of the court, necessary to support the charge, the court may, even 
though it is of the opinion that there was reasonable ground for the prosecution, 
order the prosecutor to pay the attendance fees of such witnesses, if it appear that 
they were summoned at the prosecutor’s special request. 

Every judge or justice is authorized to determine who the prosecutor is at 
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§ 6-49 


Cu. 6. Costs—LIABILITY OF PROSECUTION 


§ 6-49 


any stage of a criminal proceeding, whether before or after the bill of indictment 


has been found, or the defendant acquitted: Provided, that no person shall be 


made a prosecutor after the finding of the bill, unless he shall have been notified 
to show cause why he should not be made the prosecutor of record. -(.1799),.c. 


4... 19.) Paeeteso, c..558,-P RIV REC ne 35, s. 37.;,1868-9, 'c, 277 +,1874-5, c 


151: 1879 en49; Code, s. 737; 1889, c..34;, Rev,,, s. 1705 so eens kes Loads 


6. 7815.1953me0007 5; s. 1.) 

Cross Reference.—See also §§ 6-50, 6- 
52 and 6-64. 

General Consideration. — This section 
was intended to enlarge the power of the 
courts over the question of costs in crimi- 
nal actions. State v. Norwood, 84 N.C. 794 
(1881). Its enactment was within the power 
of the legislature. State v. Cannady, 78 
N.C. 539 (1878). 

Certifying Witnesses as Proper for De- 
fense. —- Where the court below taxed the 
costs of an unsuccessful prosecution 
against the prosecutor without finding that 
the defendant’s witnesses were proper for 
the defense, as required by this section, 
judgment will be allowed to stand if the 
court below will make and certify the 
requisite finding that the said witnesses 
were proper for the defense. State v. 
Jones, 117 N.C. 768, 23 S.E. 247 (1895). 

In State v. Owens, 87 N.C. 565 (1882), 
it was stated that the section includes 
such witnesses for the defense as are cer- 
tified by the counsel to have been proper 
for the defense, and the Supreme Court 
approved that judgment. But this was 
not the point in the appeal, and was only 
incidentally presented. See State v. Massey, 
104 N.C.. 877, 2005.E.., 608 (1889). In State 
vy. Roberts, 106 N.C. 662, 10 S.E. 900 
(1890), which was also a judgment taxing 
the prosecutor with the costs, the judge did 
not find and certify that the prosecution 
was frivolous, malicious or was not for the 
public good. The Supreme Court held that 
this judgment was erroneous, and that the 
statute only allowed a party to be taxed 
as prosecutor with the costs upon the find- 
ings of these facts. State v. Jones, 117 N.C. 
768, 23 S.E. 247 (1895). 

See remarks of Mr. Justice Ashe upon 
the Act of 1875, ch. 247, and the substitu- 
tion of the words “opinion” for “certify” 
and “or” for “and,” by the Act of 1879, 
in State v. Norwood, 84 N.C. 794 (1881). 

“Not Required for Public Interest”. — 
A finding by the trial judge that a prose- 
cution of a criminal action “was not for 
the public interest” is equivalent to a find- 
ing that it “was not required by the public 


interest.’ State v. Baker, 114 N.C. 812, 
19 S.E. 145 (1894). 
Notice. — It is necessary for the trial 


court, in order to adjudge the prosecution 
of a criminal action to be frivolous and 
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malicious and tax the costs against the 
prosecutors who have employed attorneys 
to assist the solicitor, to give the prose- 
cutors notice of such action and hear the 
matter according to the “law of the land.” 
State v. Collins, 169 N.C. 323, 84 S.E. 1049 
(1915). 

The object of notice is only to give the 
party a day in court, and it matters not 
how he gets the notice, if he appears and 
defends under it. This may be done on 
motion of the defendant’s counsel or by 


the court of its own motion. State v. 
Hughes, 83 N.C. 665 (1880); State v. 


Hamilton, 106 N.C. 660, 10 S.E. 854 (1890). 
The court should find the facts, and when 
this is done the findings are not reviewable 
in the appellate court. State v. Owens, 87 
N.C. 565 (1882): State v. Roberts, 106 
N.C. 662, 10 S.E. 900 (1890); State v. 
Jones, 117 N.C. 768, 23 S.E. 247 (1895). 

A notice to mark one as prosecutor un- 
der this section need not be in writing. 
Where it was announced in open court, 
upon the calling and continuance of a 
State case, that a motion would be made 
at the next term to mark a witness as 
prosecutor (all the witnesses being pres- 
ent), and on the argument of the motion it 
was announced that all the parties were 
present, it was held to be sufficient evi- 
dence that such notice was given, and 
warranted the court in ordering the wit- 
ness to be marked as prosecutor. State v. 
Norwood, 84 N.C. 794 (1881). 

Insolvent Prosecutor—County Liable. — 
When a judge below orders an insolvent 
prosecutor to pay costs, and he fails or is 
unable to pay, the county in which the 
offense was committed becomes liable to 
pay the same. Pegram v. Commissioners of 
Guilford County, 75 N.C. 120 (1876). 

Conclusiveness of Finding. — A judg- 
ment that a prosecution is frivolous and 
not required by the public interest, and 
that the prosecutor pay the costs, is con- 
clusive and not appealable. State v. Hamil- 
ton, 106 N.C. 660, 10 S.E. 854 (1890). 

The finding by the judge below that a 
criminal prosecution was frivolous and 
malicious is conclusive, and will support 
a judgment that the prosecutor pay costs, 
or in default thereof be imprisoned. State 
v. Lance, 109 N.C. 789, 14 S.E. 110 (1891). 

But where the trial judge has dismissed 


§ 6-50 


a criminal action as being frivolous and 
malicious, and taxed the prosecutors with 
costs, and it appears from his findings of 
record that he has done so without any 
proper consideration of their affidavits in 
support of their position, and relevant to 
the issue, so as to deprive them of the 
benefits of the due process of law, his or- 
der will be set aside on appeal, leaving the 
matter open for proper adjudication. State 
v. Collins, 169 N.C. 323, 84 S.E. 1049 
(1915). 

In this latter case it is said: “In the 
disposition made of this appeal we do not 
intend to impair or qualify our former de- 
cisions on the subject, notably State v. 
Hamilton, 106 N.C. 660, 10 S.E. 854 (1890), 
and State v. Roberts, 106 N.C. 662, 10 
S.E. 900 (1890), to the effect that, on a 
hearing of this character, the findings of 
fact by the trial judge are conclusive. In 


Cu. 6. Costs—FEES oF WITNESSES 


§ 6-53 


the disposition of these and like motions 
there must necessarily be some tribunal 
having the power to determine the ultimate 
facts on which the rights of the parties 
depend, and we think the cases which re- 
fer this power to the trial judge, who is 
present and has opportunity to personally 
observe and note the circumstances and 
attendant conditions, are grounded in good 
reason; but, on the facts as they appear 
from his honor’s findings, and we think it 
not improper to say that he has spread 
them on the record with commendable 
candor, we are of opinion that these men, 
as heretofore stated, have had no proper 
hearing, within the meaning of the consti- 
tutional provision, and that the judgment 
against them must be set aside.” 

Applied in State v. Darr, 63 N.C. 516 
(1869); State v. Baker, 114 N.C. 812, 19 
S.E. 145 (1894). 


§ 6-50. Imprisonment of prosecutor for nonpayment of costs, if 


prosecution frivolous.—Every such prosecutor may be adjudged not only to 
pay the costs, but he shall also be imprisoned for the nonpayment thereof, when 
the judge, court, or justice of the peace before whom the case was tried shall 


adjudge that the prosecution was frivolous or malicious. (1800, ¢. 558: R. C., . 
mous o 7 1o/9 GAO lesl)e1/o- Codes s../484 Rey...s. 1297 .C’ Sg" 1272.) 


Constitutionality — This section is con- 
stitutional. State v. Cannady, 78 N.C. 539 
(1878); State v. Hamilton, 106 N.C. 660, 
10 S.E. 854 (1890). 

Costs of prosecution against a prosecu- 
tor (upon acquittal of the accused or nolle 
prosequi entered), or against the accused 
upon a verdict of guilty, or a fine imposed, 
do not constitute a debt within the mean- 


the defendant may be imprisoned for non- 
payment of the same. State v. Wallin, 89 
N.C. 578 (1883). 

Where Bill Ignored. — No power is 
conferred by this section to tax a prose- 
cutor with costs when the bill is ignored. 
State v, Cockerham, 23 N.C. 381 (1841): 
State v. Horton, 89 N.C. 581 (1883); State 
v. Gates, 107 N.C. 832, 12 S.E. 319 (1890). 


ing of N.C. Const., Art. I, § 16, and hence 


ARTICLE 8. 
Fees of Witnesses. 


§ 6-51. Not entitled to fees in advance.—Witnesses are not entitled to 
receive their fees in advance; but no witness in a civil action or special proceed- 
ing, unless summoned on behalf of the State or a municipal corporation, shall be 
compelled to attend more than one day, if the party by or for whom he was sum- 
moned shall, after one day’s attendance, on request and presentation of a certifi- 
cate, fail or refuse to pay what then may be due for traveling to the place of 
examination and for the number of days of attendance. (1868-9, c. 279, subch. 
11, s..3; Code, s, 1368; Rev. s..1298:-C. S., s.. 1273.) 


Cross Reference.—As to attendance of 
witnesses, see § 8-63. 


§ 6-52: See Supplement. 


§ 6-53. Witness to prove attendance; action for fees.—Every person 
summoned, who shail attend as a witness in any suit, shall, before the clerk of 
the court, or before the referee or officer taking the testimony, ascertain by his 
own oath or affirmation the sum due for traveling to and from court, attendance 
and ferriage, which shall be certified by the clerk; and on failure of the party, 
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FEES OF WITNESSES 


§ 6-53 


it. whose instance such witness was summoned (witnesses for the State and 
municipal corporations excepted), to pay the same previous to the departure of 
the witness from court, such witness may at any time sue for and recover the same 
from the party summoning him; and the certificate of the clerk shall be sufficient 
evidence of the debt. \Where recovery may be had before a justice of the peace 


on a witness ticket, the justice shall 


deface it by writing the word judgment, and 


deliver the same to the person of whom it is recovered. (1777, c. 115, s. 46, P. R.; 
1796, comes kb. Ro: Ru Geta, 3lgisa-73e 1868-0), Cop2/Ogsubche lie sat: Code, 


s 11 3oOedeve ass 1299; C..S:, SalZ/4) 


Cross Reference.—As to attendance of 
witnesses generally, see §§ 8-59, 8-60. 

In General.—Payment of witnesses by 
the sovereign is neither given by common 
law nor is it an inherent right. It is 
granted at the discretion of the court in 
the cases, and only within the limits au- 
thorized by statute. State v. Massey, 104 
N.C. 877, 10 S.E.-608 (1889). See’ State: v. 
Wheeler, 141 N.C.778)°53 S.E.9358 (1906). 

Need Not Show Assignment of Witness 
Tickets. — The party to an action sum- 
moning witnesses to testify in his behalf 
is liable for their witness fees which may 
be recovered in an action against him, and 
when it appears of record entry of the 


judgment by the clerk of the superior 
court that these fees have been taxed 
against the party recovering the judg- 


ment, and paid by him, he is entitled to 
recover them against the losing party to 
the action without showing that the wit- 
nesses had transferred or assigned their 
tickets to him. McClure v. Fulbright, 196 
NeC. 450; 146 Ses 7451929). 

Witnesses Not Sworn or Tendered. — 
Where a trial is had and the witnesses are 
not sworn or tendered, their costs cannot 
be taxed against the party cost. Loftis v. 
Raxter, 66 N.C. 340 (1872). But where 
the defendant’s witnesses are present and 
are not sworn or tendered because the 
plaintiff takes a nonsuit, the costs of such 
witnesses are properly taxable against the 
plaintiff. Henderson v. Williams, 120 N.C. 
Bowes: bs SO T1897 )r 

There is no provision in our law autho- 
rizing the taxation as costs, of the fees for 
attendance and mileage of witnesses who 
have not been summoned, nor of wit- 
nesses who have been summoned but who 
are nonresidents of the State. Stern v. 
Herren, 101 N.C. 516, 8 S.E. 221 (1888). 

Witnesses Subpoenaed but Not Ex- 
amined. — When a cause has been tried, 
only those witnesses of the successful 
party who have been sworn ‘and either 
examined or tendered to the opposite 
party can be taxed against the other. 
Hobbs yv. Atlantic Coast Line R.R., 151 
N.C. 134, 65 S.E. 755 (1909); Chadwick v. 
Life’ Ins) Com 1082 N.C. B80N 174 (Si Be 1t5 
(1912). 
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It has always been the recognized prac- 
tice that, inasmuch as only two witnesses 
of the successful party to prove any single 
fact can be taxed against the losing party, 
the purport of the evidence of the wit- 
nesses so sought to be taxed shall be dem- 
onstrated by examination on the trial, 
or at least that the losing party may have 
an opportunity to ascertain the materiality 
of the evidence of such witnesses and pre- 
vent being taxed with an excessive num- 
ber upon any single point by such wit- 
nesses being sworn and tendered to the 
opposite party for examination. Porter v. 
Durham, 79 N.C. 596 (1878). It) is true 
that in Loftis v. Raxter, 66 N.C. 340 
(1872), it is said that the witnesses must 
be “sworn or tendered,” but this is an in- 
advertent expression for “sworn and_ ex- 
amined or tendered,” i.e., witnesses sub- 
poenaed by the successful party cannot be 
taxed against the losing party unless 
sworn and examined by the successful 
party, or sworn and tendered to the losing 
party to be examined, that their material- 
ity may be shown. Otherwise, a success- 
ful party may oppress the losing party by 
subpoenaing and swearing any number of 
witnesses and having their attendance 
taxed, while examining only the few nec- 
essary to gain the action. Merely swear- 
ing the witnesses would be no assurance 
of this materiality. They must be exam- 
ined or tendered to the opposite party to 
be examined, should he so choose, and if 
examined by the opposite party they are 
to be examined as the witnesses of the 
party summoning such witnesses, and 
under the rules of cross-examination per- 
taining to the examination of an adver- 
sary’s witnesses. Sitton v. Lumber Co., 
135 N.C. 540, 47 S.E. 609 (190+). 

Effect of Nonsuit. — The costs of the 
defendant's witnesses who are. present 
when the case is brought for trial, but are 
not sworn, because the plaintiff takes a 
nonsuit, are properly taxed against the 
latter. Henderson v. Williams, 120 N.C. 
339, 27 S.E. 30 (1897), citing Loftis v. 
Raxter, 66 N.C. 340 (1872), cited in Sit- 
ton v. Lumber Co., 135 N.C. 540, 47 S.E. 
609 (1904). 

A pauper is not excused from liability 


§ 6-54 


for his witnesses. Bailey v. Brown, 105 
N.C. 127, 10 S.E. 1054 (1890). 


Witnesses Summoned by Both Parties. 


Cu. 6. Costrs—FEEs oF WITNESSES 


§ 6-58 


—A witness summoned by each party toa 
suit is entitled to compensation from each. 
Peace v. Person, 5 N.C. 188 (1808). 


§ 6-54. Witness tickets to be filed; only two witnesses for single 
fact.—At the court where the cause is finally determined the party recovering 
judgment shall file in the clerk’s office the witness tickets: the amount whereof 
shall be taxed in the bill of costs, to be levied and recovered for the benefit of 


said party. The party cast shall not be obliged to pay for 
nesses to prove a single fact. (1783, c. 


more than two wit- 


199;°8,°3, "bs" Ro; 4796," ce 4585."2: P, 


R.;R.C., c. 31, s. 74; Code, s. 1370; Rev., s. 1300; C. alu Fe Wit paca 


Local Modification—Anson, Buncombe, 
Columbus, Forsyth, Gaston, Richmond, 
Robeson, Rutherford, Surry: C.S. 1276. 

Editor’s Note.—Service as a witness, as 
stated in State v. Wheeler, 141 N.C. 773, 
53 S.E. 358 (1906), is the exaction of a 
public duty, which men are required 
to render either wholly without compen- 
sation or usually with inadequate pay, as 
the sovereign may require. Originally 
none received any pay, and to this day 
witnesses, above two to each material 
fact, receive no pay. 

Where the issue submitted is a complex 
one, involving the investigation of a mul- 
tiplicity of single facts material to be as- 
certained, to establish each such fact two 
witnesses are allowable under this section. 
Ex parte Beckwith, 124 N.C. 111, 32 S.E. 
393 (1899). 

Four Witnesses Summoned—Two Called 
by Each Party—Where there was only 
one issue in the case, and plaintiff sum- 
moned four witnesses, but called only 
two of them, and the defendant sum- 


moned the witness who did not attend, 
the defendant was nevertheless liable for 
the costs of the two witnesses not sworn, 
as the court could not say that they had 
not been summoned to contradict testi- 
mony expected from the defendant’s wit- 
ness. Hayle v. Cowan, 2 N.C. 21 (1793). 

Against Parties Summoning Witnesses. 
— While not more than two witnesses, 
summoned by the successful party to 
prove a single fact, can be taxed against 
the losing party under this section, this 
does not abridge the right of all the wit- 
nesses to recover compensation against 
the party summoning them. State v. Mas- 
sey, 104 N.C. 877, 10 S.E. 608 (1889). 

This section does not apply to expert 
witnesses, the court being allowed under 
§ 6-52 to exercise its discretion with ref- 
erence to compensation for same. Connor 
v. Hayworth, 206 N.C. (ell Tom 140 
(1934). See also § 7A-314. 

Applied in Cureton y. Garrison, 111 N.C. 
271, 16 S.E. 338 (1892). 


§ 6-55, Fees of witnesses before jury of view, commissioner, etc. 


—Witnesses summoned to appear at any survey, or before any jury of view, or 
before any commissioner, arbitrator, referee, or other person authorized to re- 
quire their attendance, shall be entitled to the same fees as for similar attendance 
at the court of the county, and may prove, by their own oath, their attendance, 
mileage, and ferriage before such person, who is hereby authorized to administer 
the oath; and when they shall attend on any commission issuing from without 
the State, they may recover the fees for attendance against the party summoning 
them, or his agent or attorney directing them to be summoned: and when they shall 
attend under a commission or authority from any court in this State, the fees for 
attendance shall be proved as aforesaid, and be certified to the proper court and 
taxed among the costs of the cause, as if the witness had attended the court ; 
but nevertheless, such fees may be immediately recovered against the party sum- 
moning. (1805, c. 685, P. R.; 1848, c. 66; 1850, c. 188, s. 3: R. Cc. Oly a U7 ; 
Code, -s..1365 ; Rey...s: 1301: €: S.s. 1272.) 
Cross Reference.—See § 1-553. 


§ 6-56: See Supplement. 
§ 6-57. Repealed by Session Laws 1947, c. 781. 


§ 6-58. County to pay State’s witnesses in certain cases.— Witnesses 
summoned or recognized on behalf of the State to attend on any criminal prosecu- 
tion in the superior or criminal courts, except in actions or proceedings in which a 


iB ne. —3 65 


§ 6-59 


Cu. 6. Costs—FEES OF WITNESSES 
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justice of the peace has final jurisdiction, which are commenced or tried in a court 
of a justice of the peace, mayor, or in a county or recorder’s court, where the de- 
fendant is insolvent, or by law is not bound to pay the same, and the court does not 
order them to be paid by the prosecutor, shall be paid by the county in which the 
prosecution was commenced. And in all cases wherein witnesses may be sum- 
moned or recognized to attend any such court to give evidence on behalf of the 
State, and the defendant is discharged, and in cases where the defendant breaks 
jail and is not afterwards retaken, the court shall order the witnesses to be paid. 


(1804, c. 665; P. R.; 


1819, c. 1008, P. R.; 1824, c. 1253, P. R.; R. C,, ¢. 2548: 


9; Code, s. 740; Rev., s. 1289; C. S., s. 1281; 1947, c. 781.) 


Local Modification——Durham: C.S. 1282; 
Wake: C.S. 1282; 1929, c. 102; 1931, c. 201; 
Wilkes: C.S. 1282. 

Cross Reference.—See note to § 6-36. 

Editors Note.—For history of pay of 
State’s witnesses, see State v. Massey, 104 
N.C. 877, 10 S.E. 608 (1889). 

Service out of State—The service of a 
subpoena on a witness beyond the borders 
of the State in a criminal action is not 


§ 6-59: See Supplement. 


valid; and where the trial judge has al- 
lowed a necessary nonresident witness to 
prove his ticket against the county with 
mileage to the State line, there is no au- 
thority for him to allow the witness to 
prove for services rendered by him outside 
of the State when service has been at- 
tempted there. State v. Means, 175 N.C; 
820, 95 S.E. 912 (1918). 


6-60. Fees of State witnesses; two only in misdemeanors; one fee 
for day’s attendance.—No person shall receive pay as a witness for the State 
on the trial of any criminal action unless such person was summoned by the clerk 
under the direction of the solicitor prosecuting in the court in which the action 
originated, or in which it shall be tried if removed ; and no solicitor shall direct that 
more than two witnesses shall be summoned for the State in any prosecution for 


a misdemeanor, nor shall any county or 
liable for or taxed with the fees of more 


defendant in any such prosecution be 
than two witnesses, unless the court, 


upon satisfactory reasons appearing, otherwise directs. And no witness summoned 
in a criminal action or proceeding shall be paid by the county for attendance in 
more than one case for any one day; nor shall the county be required to pay any 
stich witness if his attendance shall be taxed in more than one case on the same 


day. (1871-2, c. 186; 1879, c. 264; Code, s. 744; Rev., s. 180GRC-SyGalZee) 


§ 6-61: See Supplement. 


§ 6-62. Solicitor to announce discharge of State’s witnesses.—lt is 
the duty of all solicitors prosecuting in the several courts, as each criminal prose- 
cution is disposed of by trial, removal, continuance or otherwise, to call, in open 
court, and announce the discharge of witnesses for the State, either finally or 
otherwise as the disposition of the case may require, and thereupon the clerk of 
the superior court shall enter such announcement of discharge, with the names 


of the witnesses discharged, in his minu 


tes. (1879, c. 264; 1881, c. 312; Code, s. 


746; Rev., s. 1305; C. S., s. 1286; 1935, c. 26.) 


Cross Reference—As to discharge of 
witnesses generally, see § 8-63. 


§ 6-63. Witnesses not paid without certificate; court’s discretion.— 
No county, prosecutor or defendant shall be liable to pay any witness, nor shall 
his fees be embraced in the bill of costs to be made up as hereinbefore provided, 
unless his name is certified to the clerk by the solicitor, or included in the order 


of the court. And the judge or justice may, 


in his discretion, for satisfactory 


cause appearing, direct that the witnesses, or any of them, shall receive no pay, or 
only a portion of the compensation authorized by ‘law. The court, at any time 
within one year after judgment, may order that any witness may be paid who 
for any good reason satisfactory to the court failed to have his fees included in 
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§ 6-64 


the original bills of costs. 
§, 1900; C.S.,(s..1287.) 


The discretion conferred upon the court, 
in this section, in respect to regulating, or 
refusing to allow any compensation to the 
witnesses therein named, is not review- 
able. State v. Massey, 104 N.C. 877, 10 
S.E. 608 (1889). 

It is within the discretion of the trial 
court (under § 733 of the Code of 1883) 
to refuse to make an order for the payment 
by the county of the fees of witnesses for 
a defendant acquitted of a criminal charge, 


Cu. 6. Costs—Justices’, Mayors’, etc., Courts 


§ 6-65 


(1879, c. 264; 1881, c. 312; Code, ss. 733, 748; Rev., 


where no prosecutor is marked, and the 
exercise of such discretion is not review- 
able. State v. Ray, 122 N.C. 1095, 29 S.E. 
948 (1898). 

Appeal.—_In an appeal from defendant’s 
motion to retax the costs in a criminal ac- 
tion it should appear on the record that 
the provisions of this and § 6-60 were com- 
plied with, and when it does not so appear 
the case will be remanded. State v. Kirby, 
201 N.C. 789, 161 S.E. 483 (1931). 


ARTICLE 9, 


Criminal Costs before Justices, Mayors, County or Recorders’ Courts. 


§§ 6-64, 6-65: See Supplement. 
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CHAPTER 7. COURTS 


Chapter 7. 
Courts. 

SUBCHAPTER I. SUPREME Article 9. 
COURT. Judicial and Solicitorial Districts and 
erica’ 1: x Terms of Court. 

ec. 
Organization and Terms. 7-68. [See Supplement.] 
Sec. 7-68.1 to 7-70.1. [Repealed.] 
7-1 to 7-7. [Repealed.] 7-70.2. [Transferred.] 
Article 2. 7-71 to 7-71.2. [Repealed.] 
‘sdicti 7-72, 7-73.1. [Transferred.] 
Jurisdiction. 7-74, 7-75. [Repealed.] 
7-8 to 7-21. [Repealed.] 7-76. [Transferred.] 
Article 3. Article 10. 
Officers of Court. Special Terms of Court. 
7-22 to 7-29.1. [Repealed.] 7-77. [Repealed.] 
; 7-78. [ Transferred. ] 
Article 4. 7-79. [Repealed.] 
Supreme Court Library. 7-80. [Transferred.] 
7-30 to 7-33. [Repealed.] 7-81, 7-82. [Repealed.] 
5 7-83. [Transferred.] 
Article 5. 7-84, 7-85. [Repealed.] 


Supreme Court Reports. 
7-34, 7-35. [ Repealed. ] 
Article 6. 
Salaries of Supreme Court 
Employees. 
7-36 to 7-39. [Repealed.] 


Article 6A. 


Retirement of Justices; Recall to Serve 
as Emergency Justices. 


739.1, to %-39:15; [ Repealed.] 


SUBCHAPTER II. SUPERIOR 
COURTS. 


Article 7. 
Organization. 


7-40, 7-41. [ Repealed. ] 

7-42. [Transferred.] 

7-43 to 7-43.3. [Repealed.] 
7-44, 7-45. [See Supplement.] 
7-46 to 7-51.2. [Repealed.] 
7-52 to 7-55. [Transferred.] 
7-56, 7-57. [Repealed.] 
7-58. [Transferred.] 
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-61. [Repealed.] 

7-61.1, 7-62. [Transferred.] 
Article 8. 
Jurisdiction. 

, 7-64. [Repealed.] 

. [Transferred.] 

7-67. [Repealed.] 


, 
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Article 11. 


Special Regulations. 


7-86 to 7-88. [Repealed.] 
7-89. Court reporters. 
7-90 to 7-92.4. [Repealed.] 


SUBCHAPTER III. COMMISSION 
FOR IMPROVEMENT 
OF LAWS. 


Article 12. 


Commission for Improvement of Laws. 
7-93 to 7-100. [Repealed.] 


SUBCHAPTER IV. DOMESTIC 
RELATIONS COURTS. 


Article 13. 
Domestic Relations Courts. 
7-101 to 7-111. [See Supplement.] 


SUBCHAPTER V. JUSTICES OF 
THE PEACE. 


Article 14. 

Election and Qualification. 

7-112 to 7-120. [See Supplement.] 
Article 14A. 


Appointment by Judge and Abolition of 
Fee System. 


7-120.1 to 7-120.11. [Repealed.] 
Article 15. 


Jurisdiction. 
7-121 to 7-129. [See Supplement.] 


CHAPTER 7. CourTS 


Article 16. 


Dockets. 


Sec. 
7-130 to 7-133. [See Supplement.] 


Article 17, 
Fees. 
7-134. [See Supplement.] 
Article 17A. 
Warrants and Receipts. 
7-134.1 to 7-134.6. [See Supplement.] 
Article 18. 
Process. 
7-135 to 7-146. [See Supplement.] 
Article 19. 
Pleading and Practice. 
7-147 to 7-149. [See Supplement.] 
Article 20. 
Jury Trial. 
7-150 to 7-165. [See Supplement.] 
Article 21. 
Judgment and Execution. 
7-166 to 7-176. [See Supplement.] 
Article 22. 
Appeal. 
7-177 to 7-183. [See Supplement. ] 
Article 23. 
Forms. 


7-184. [See Supplement. ] 


SUBCHAPTER VI. RECORD- 
ERS’ COURTS. 
Article 24. 
Municipal Recorders’ Courts, 
7-185 to 7-217. [See Supplement. ] 
Article 25. 
County Recorders’ Courts. 
7-218 to 7-239. [See Supplement.] 
Article 26. 
Municipal-County Courts, 
7-240 to 7-242. [Repealed.] 


Article 27, 


Provisions Applicable to All Recorders’ 


Courts. 
7-243 to 7-245. [See Supplement.] 


Article 28. 


Civil Jurisdiction of Recorders’ 
Courts. 
Sec. 
7-246 to 7-255. [See Supplement. ] 
Article 29. 


Elections to Establish Recorders’ 
Courts. 


7-256 to 7-264. [See Supplement. ] 
Article 29A. 


Alternate Method of Establishing Munici- 
pal Recorders’ Courts; Establishment 
without Election. 


7-264.1. [See Supplement. ] 


SUBCHAPTER VII. GENERAL 
COUNTY COURTS. 


Article 30. 


Establishment, Organization and 
Jurisdiction. 


7-265 to 7-285. [See Supplement. ] 


Article 31. 


Practice and Procedure. 
7-286 to 7-296. [See Supplement. ] 


Article 31A. 


With Civil Jurisdiction Not to Exceed 
$3,000.00; with Criminal Juris- 
diction of Offenses below 
the Grade of Felony. 


7-296.1 to 7-296.18. [Repealed.] 
Article 32. 
District County Courts. 
7-297 to 7-307. [Repealed. ] 


SUBCHAPTER VIII. CIVIL COUNTY 
COURTS. 


Article 33. 
With Jurisdiction Not to Exceed $3000. 
7-308 to 7-331. [Repealed.] 

Article 34, 
With Jurisdiction Not to Exceed $5000. 
7-332 to 7-350. [Repealed.] 

Article 35. 
With Jurisdiction Not to Exceed $1500. 
7-351 to 7-383. [Repealed.] 

Article 35A. 


Additional Method of Establishing 
County Court. 
7-383.1 to 7-383.33. [Repealed.] 


§ 7-1 Cu. 7. Courts—SUPREME CouRT § 7-39.15 


SUBCHAPTER IX. COUNTY CRIM- 
INAL COURTS. 


Article 36. 


County Criminal Courts. 
Sec. 
7-384 to 7-404. [See Supplement.] 


SUBCHAPTER X. SPECIAL 
COUNTY COURTS. 


Article 37. 


Special County Courts. 
7-405 to 7-447. [See Supplement.] 


SUBCHAPTER XI. JUDICIAL 


COUNCIL. 


Article 38. 
Judicial Council. 


. Establishment and membership. 

. Terms of office. 

. Vacancy appointments. 

. Chairman of Council. 

. Meetings. 

. Duties of Council. 

_ Annual report; submission of rec- 


ommendations. 


. Compensation of members. 
_ Executive secretary; stenographer 


or clerical assistant. 


SUBCHAPTER I. SUPREME COURT. 


ARTICLE 1. 


Organization and Terms. 
§§ 7-1to 7-7: Repealed by Session Laws 1967, c. 108, s. 12. 


ARTICLE 2. 


Jurisdiction. 


§§ 7-8 to 7-21: Repealed by Session Laws 1967, c. 108, s. 12. 


ARTICLE 3. 
Officers of Court. 
§§ 7-22 to 7-29: Repealed by Session Laws 1967, c. 108, s. 12. 
§ 7-29.1: Repealed by Session Laws 1965, c. 310, s. 4, effective July 1, 1965. 


ARTICLE 4. 


Supreme Court Library. 
$§ 7-30 to 7-33: Repealed by Session Laws 1967, c. 108, s. 12. 


ARTICLE 5. 


Supreme Court Reports. 
§§ 7-34, 7-35: Repealed by Session Laws 1967, c. 108, s. 12. 


ARTICLE 6. 


Salaries of Supreme ‘Court Employees. 
§§ 7-36 to 7-39: Repealed by Session Laws, 1967, c. 108, s. 12.) 


ARTICLE 6A. 


Retirement of Justices; Recall to Serve as Emergency Justices. 
§§ 7-39.1 to 7-39.15: Repealed by Session Laws 1967, c. 108, s. 12. 
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SUBCHAPTER II. SUPERIOR COURTS. 


ARTICLE 7, 
Organization, 
S$ 7-40, 7-41: Repealed by Session Laws 1969, c. 1190, s. 57, effective July 
969. 


’ 


§ 7-42: Transferred to § 7A-44 by Session Laws 1969, c. 1190, s. 36, effec- 
tive July 1, 1969. 


§ 7-43: Repealed by Session Laws 1969, c. 1190, s. 57, effective July 1, 1969. 


S§ 7-43.1 to 7-43.3: Repealed by Session Laws 1965, c. 310, s. 4, effective 
first Monday in December, 1966. 


§ 7-44. Solicitors; compensation.—See Supplement. 
§ 7-45. Travel and office expenses of solicitors.—See Supplement. 


§§ 7-46 to 7-49: Repealed by Session Laws 1969, c. 1190, s. 57, effective 
July 1, 1969. 


§§ 7-50 to 7-51.2: Repealed by Session Laws, 1967, c. 108, s. 2. 


§ 7-52: Transferred to § 7A-48 by Session Laws 1969, c. 1190, s. 39, effec- 
tive July 1, 1969. 


§ 7-53: Transferred to § 7A-49 by Session Laws 1969, c. 1190, s. 40, effec- 
tive July 1, 1969. 


§§ 7-54, 7-55: Transferred to § 7A-45 by Session Laws 1969 2 ce LLOG gs; 
41, effective July 1, 1969. 


§ 7-56: Repealed by Session Laws 1956, c. 1016, s. 2. 
§ 7-57: Repealed by Session Laws 1969, c. 1190, s. 57, effective July 1, 1969. 


§ 7-58: Transferred to § 7A-45 by Session Laws 1969, c. 1190, s. 41, effec- 
tive July 1, 1969. 


§ 7-59: Repealed by Session Laws 1969, c. 1190, s. 57, effective July 1, 1969. 


§ 7-60: Transferred to § 7A-45 by Session Laws 1969, c. 1190, s. 41, effec- 
tive July 1, 1969. 


§ 7-61: Repealed by Session Laws 1969, c. 1190, s. 57, effective July 1, 1969. 


§ 7-61.1: Transferred to § 7A-47 by Session Laws 1969, c. 1190, s. 42, effec- 
tive July 1, 1969. 


§ 7-62: Transferred to § 7A-49.1 by Session Laws 1969, c. 1190, s. 43, effec- 
tive July 1, 1969. 
ARTICLE 8, 


Jurisdiction. 


S$ 7-63, 7-64: Repealed by Session Laws 1969, c. 1190, s. 57, effective July 
969. 


’ 


§ 7-65: Transferred to § 7A-47.1 by Session Laws 1969, c. 1190, s. 47, effec- 
tive July 1, 1969. 


§§ 7-66, 7-67: Repealed by Session Laws 1969, c. 1190, s. 57, effective July 
969, 


? 
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ARTICLE 9. 
Judicial and Solicitorial Districts and Terms of Court. 
§ 7-68: See Supplement. 
§ 7-68.1 to 7-69: Repealed by Session Laws 1969, c. 1190, s. 57, effec- 
tive July 1, 1969. 
§§ 7-70, 7-70.1: Repealed by Session Laws 1967, c. 108, s. 12. 
§ 7-70.2: Transferred to § 7A-42 by Session Laws 1969, c. 1190, s. 48, effec- 
tive July 1, 1969. 
§§ 7-71 to 7-71.2: Repealed by Session Laws 1967, c. 108, s. 12. 


§§ 7-72, 7-73: Transferred to § 7A-49.2 by Session Laws 1969, c. 1190, s. 
44. effective July 1, 1969. 


§ 7-73.1: Transferred to § 7A-49.3 by Session Laws 1969, c. 1190, s. 45, 
effective July 1, 1969. 


§ 7-74: Repealed by Session Laws 1969, c. 1190, s. 57, effective July 1, 1969. 
§ 7-75: Repealed by Session Laws 1967, c. 108, s. 12. 


§ 7-76: Transferred to § 7A-96 by Session Laws 1969, c. 1190, s. 49, effec- 
tive July 1, 1969. 
ARTICLE 10. 


Special Terms of Court. 
§ 7-77: Repealed by Session Laws 1969, c. 1190, s. 57, effective July 1, 1969. 


§ 7-78: Transferred to § 7A-46 by Session Laws 1969, c. 1190, s. 46, effec- 
tive July 1, 1969. 


§ 7-79: Repealed by Session Laws 1967; c. 108, ‘s. 12. 


§ 7-80: Transferred to § 7A-46 by Session Laws 1969, c. 1190, s. 46, effec- 
tive July 1, 1969. 


§§ 7-81, 7-82: Repealed by Session Laws 1969, c. 1190, s. 57, effective July 
1, 1969. 


§ 7-83: Transferred to § 7A-46 by Session Laws 1969, c. 1190, s. 46, effec- 
tive July 1, 1969. 


§ 7-84, 7-85: Repealed by Session Laws 1969, c. 1190, s. 57, effective 
July 1, 1969. 
ARTICLE 11. 


Special Regulations. 


§ 7-86 to 7-88: Repealed by Session Laws 1969, c. 1190, s. 57, effective 
July 1, 1969. 


§ 7-89. Court reporters. 

See Supplement. | 

he testimony taken and transcribed by said court reporter or said court re- 
porter pro tem, as the case may be, and duly certified, either by said reporter or 
the presiding judge at the trial of the cause, may, be offered in evidence in any 
of the courts of this State as the deposition of the witness whose testimony is 
taken and transcribed, in the same manner, and under the same rule governing 
the introduction of depositions in civil actions. 


(Ex. Sess. 1913, c. 69; C. S., s. 1461: Ex. Sess. 1921, c. 57; 1927, c. 268; 
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Pub. Loc. 1927, c. 49; 1933, c. 75, s. 2; 1955, c. 1317, s. 2; 1961, c. 844: 1967, 
c. 1121.) 


Cross Reference. — As to reporting of 
trials, see § 7A-95. 


§§ 7-90 to 7-92: Repealed by Session Laws 1955, c. 1317, s. 1. 


$8 7-92.1 to 7-92.3: Repealed by Session Laws 1969, c. 1190, s. 57, effec- 
tive July 1, 1969, 


§ 7-92.4: Repealed by Session Laws 1967, c. 691, s. 59, effective July 1, 
1967. 


SUBCHAPTER III. COMMISSION FOR IMPROVEMENT OF LAWS. 


ARTICLE 12. 
Commission for Improvement of Laws. 


8§ 7-93 to 7-100: Repealed by Session Laws 1943, c. 746. 
SUBCHAPTER IV. DOMESTIC RELATIONS COURTS. 


ARTICLE 13. 
Domestic Relations Courts. 
§§ 7-101 to 7-111: See Supplement. 


SUBCHAPTER V. JUSTICES OF THE PEACE. 


ARTICLE 14, 


Election and Qualification. 
§§ 7-112 to 7-120: See Supplement. 


ARTICLE 14A. 
Appointment by Judge and Abolition of Fee System. 


§§ 7-120.1 to 7-120.11: Repealed by Session Laws 1967, c. 691, s. 59, 
effective July 1, 1967. 


ARTICLE 15, 


Jurisdiction, 
§§ 7-121 to 7-129: See Supplement. 


ARTICLE 16. 


Dockets. 
§§ 7-130 to 7-133: See Supplement. 


ARTICLE 17. 


Fees. 
§ 7-134: See Supplement. 
ARTICLE 17A. 
Warrants and Receipts. 
8§ 7-134.1 to 7-134.6: See Supplement. 
73 


§ 7-135 Cu. 7. CourTS—RECORDERS’ CouRTS § 7-245 


ARTICLE 18. 
Process. 
§§ 7-135 to 7-146: See Supplement. 


ARTICLE 19, 
Pleading and Practice. 
§§ 7-147 to 7-149: See Supplement. 


ARTICLE 20. 
Jury Trial. 
§§ 7-150 to 7-165: See Supplement. 


ARTICLE 21. 


Judgment and Execution. 


§§ 7-166 to 7-176: See Supplement. 


ARTICLE 22, 
Appeal. 
§§ 7-177 to 7-183: See Supplement. 


ARTICLE 23. 


Forms. 
§ 7-184: See Supplement. 


SUBCHAPTER VI. RECORDERS’ COURTS. 


ARTICLE 24. 
Municipal Recorders’ Courts. 


§8§ 7-185 to 7-217: See Supplement. 


ARTICLE 25. 
County Recorders’ Courts. 


§8§ 7-218 to 7-239: See Supplement. 


ARTICLE 26. 
Municipal-County Courts. 


§§ 7-240 to 7-242: Repealed by Session Laws 1969, c. 1190, s. 57, effec- 
tive July 1, 1969. 
ARTICLE 27, 
Provisions Applicable to All Recorders’ Courts. 
§§ 7-243 to 7-245: See Supplement. 
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ARTICLE 28, 


Civil Jurisdiction of Recorders’ Courts. 
§§ 7-246 to 7-255: See Supplement. 


ARTICLE 29, 
Elections to Establish Recorders’ Courts. 
S$ 7-256 to 7-264: See Supplement. 


ARTICLE 29A. 


Alternate Method of Establishing Municipal Recorders’ C ourts ; 
Establishment without Election. 


§ 7-264.1: See Supplement. 
SUBCHAPTER VII. GENERAL COUNTY COURTS. 


ARTICLE 30, 


Establishment, Organization and Jurisdiction, 
8$ 7-265 to 7-285: See Supplement. 


ARTICLE 31. 


Practice and Procedure, 


§§ 7-286 to 7-296: See Supplement. 


ARTICLE 31A. 


With Civil Jurisdiction Not to Exceed $3,000.00; with Criminal Juris- 
diction of Offenses below the Grade of Felony. 


§§ 7-296.1 to 7-296.18: Repealed by Session Laws 1969, c. 1190, s. 57, 
effective July 1, 1969. 
ARTICLE 32, 


District County Courts. 


§§ 7-297 to 7-307: Repealed by Session Laws, 1967, c. 691, s. 59, effec- 
tive July 1, 1967. 


SUBCHAPTER VIII. CIVIL COUNTY COURTS. 


ARTICLE 33. 
With Jurisdiction Not to Exceed $3000. 


§§ 7-308 to 7-331: Repealed by Session Laws 1967, c. 691, s. 59, effec- 
tive July 1, 1967. 
ARTICLE 34, 


With Jurisdiction Not to Exceed $5000. 


§ 7-332 to 7-350: Repealed by Session Laws 1967, c. 691, s. 59, effec- 
tive July 1, 1967. 
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ARTICLE 35. 
With Jurisdiction Not to Exceed $1500. 


§ 7-851 to 7-383: Repealed by Session Laws 1967, c. 691, s. 59, effec- 
tive July 1, 1967. 
ARTICLE 35A. 


Additional Method of Establishing County Court. 


§§ 7-383.1 to 7-383.33: Repealed by Session Laws 1967, c. 691, s. sey 
effective July 1, 1967. 


SUBCHAPTER IX. COUNTY CRIMINAL COURTS. 


ARTICLE 36. 


County Criminal Courts. 
§§ 7-384 to 7-404: See Supplement. 


SUBCHAPTER X. SPECIAL COUNTY COURTS. 


ARTICLE 37. 


Special County Courts. 
S§ 7-405 to 7-447: See Supplement. 


SUBCHAPTER XI. JUDICIAL COUNCIL. 


ARTICLE 38. 


Judicial Council. 


§ 7-448. Establishment and membership.—A Judicial Council is hereby 
created which shall consist of the Chief Justice of the Supreme Court or some 
other member of that court designated by him, the Chief Judge of the Court of 
Appeals or some other member of that court designated by him, two judges of 
the superior court and one judge of the district court designated by the Chief 
Justice, the Attorney General or some member of his staff designated by him, two 
solicitors of the superior court designated by the Chief Justice, and ten additional 
members, two of whom shall be appointed by the Governor, two by the President 
of the Senate from among the members of the Senate, two by the Speaker of the 
House of Representatives from among the members of the House and four by the 
Council of the North Carolina State Bar. All appointive members of the Judicial 
Council shall be selected on the basis of their interest in and competency for the 
study of law reform. The four members to be appointed by the Council of the 
North Carolina State Bar shall be active practitioners in the trial and appellate 
courts. (1949, c. 1052, s. 1; 1953, c. 74, s. 1; 1969, c. TOLSSsul 5) 

Editor’s Note. — The 1969 amendment For a summary of this article, see 27 
rewrote the first sentence. N.C.L. Rev. 405. 


§ 7-449. Terms of office.—Members of the Council shall hold office for the 
following terms: 
(1) If he designates no other member of the Supreme Court, the Chief 
Justice during his term of office. 
(2) If he designates no other member of the Court of Appeals, the Chief 
Judge during his term of office. 
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(3) If he designates no member of his staff, the Attorney General during his 
term of office. 

(4) All other members shall hold office from the time of their designation or 
appointment until June 30th of the next odd numbered year. Those 
authorized to designate or appoint members to the Council shall make 
such designation or appointment to take effect on July Ist of each odd 
numbered year or as soon thereafter as practicable. Any member is 
eligible for redesignation or reappointment provided he continues to 
have the qualifications prescribed in § 7-448. (1949, c. 1052 ,56.°2; 
1953, c. 74, ss. 2, 3; 1969, c. 1015, ss. 2-4.) 

Editor’s Note. — The 1969 amendment bered former subdivisions (2) and (3) as 
added present subdivision (2) and renum- (3) and (4). 


§ 7-450. Vacancy appointments. — Vacancies shall be filled for the re- 
mainder of any term in the same manner as the original appointment. (1949, c. 


1052, s. 3.) 


§ 7-451. Chairman of Council.—The member from the Supreme Court 
shall serve as chairman of the Council. (1949, c. 1052, s. 4.) 


§ 7-452. Meetings.—The Council shall meet at least once each quarter of 
the calendar year, or more often at the call of the chairman. Giese c. 1002.35. 5.) 


§ 7-453. Duties of Council.—It is the duty of the Judicial Council: 


(1) To make a continuing study of the administration of justice in this State, 
and the methods of administration of each and all of the courts of the 
State, whether of record or not of record. 

(2) To receive reports of criticisms and suggestions pertaining to the admin- 
istration of justice in the State. 

(3) To recommend to the legislature, or the courts, such changes in the law 
or in the organization, operation or methods of conducting the busi- 
ness of the courts, or with respect to any other matter pertaining to the 
administration of justice, as it may deem desirable. (1949, c. 1052, 
s. 6.) 


§ 7-454, Annual report; submission of recommendations.—The Coun- 
cil shall annually file a report with the Governor. The Council shall submit any 
recommendations it may have for the improvement of the administration of jus- 
tice to the Governor, who shall transmit the same to the General Assembly. 


(1949, c. 1052, s. 7.) 


§ 7-455. Compensation of members.—The members of the Council shall 
be paid the sum of seven dollars ($7.00) per day and such necessary travel ex- 
penses and subsistence as may be incurred. (1949, c. 1052, s. 8.) 


§ 7-456. Executive secretary; stenographer or clerical assistant.— 
The Council and the Chief Justice of the Supreme Court, by and with the advice, 
consent and approval of the Governor and Council of State, may employ an 
executive secretary who shall be a licensed attorney and fix his salary and also may 
employ a stenographer or clerical assistant and fix his or her salary. Said salaries 
shall be paid out of the contingency and emergency fund. The executive secretary 
shall perform such duties as the Council may assign to him. When not actively en- 
gaged in the discharge of duties assigned to him by said Council, he shall per- 
form such duties as the Chief Justice may assign to him. (1949, c. 1052, s. 9; 1953, 
Peet bl. so. 1, 2° 1957.'c, 1417.) 
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CHAPTER 7A. JUDICIAL DEPARTMENT 


Chapter 7A. 


Judicial Department. 


Sec. 
7A-1. Short title. 
7A-2. Purpose of chapter. 


SUBCHAPTER 1. GENERAL COURT 
OF JUSTICE. 


Article 1. 
Judicial Power and Organization. 


7A-3. Judicial power; transition provi- 
sions. 
7A-4. Composition and organization. 


SUBCHAPTER Il. APPELLATE DI- 
VISION OF THE GENERAL 
COURT OF JUSTICE. 


Article 2. 
Appellate Division Organization. 


7A-5. Organization. 
7A-6. Appellate division reporters; reports. 
7A-7. Law clerks; secretaries and sten- 


ographers. 
7A-8, 7A-9. [Reserved.] 


Article 38. 


The Supreme Court. 

7A-10. Organization; compensation of 
justices. 

7A-11. Clerk of the Supreme Court; sal- 
ary; bond; fees; oath. 

7A-12. Supreme Court marshal. 

7A-13. Supreme Court library; functions; 
librarian; library committee; seal 
of office. 

vA-14, 7A-15. [Reserved.] 


Article 4. 


Court of Appeals. 


7A-16. Creation and organization. 

7A-17. [Repealed.] 

7A-18. Compensation of judges. 

7A-19. Seats and sessions of court. 

7A-20. Clerk; oath; bond; salary; 
tants; fees. 

YA-21 to 7A-24. [Reserved.] 


assis- 


Article 5. 


Jurisdiction. 

7A-25. Original jurisdiction of the Su- 
preme Court. 

7A-26. Appellate jurisdiction of the Su- 
preme Court and the Court of 
Appeals. 

7A-27. Appeals of right from the courts 
of the trial divisions. 


Secs 

7A-28. Decisions of Court of Appeals in 
post-conviction proceedings final. 

Appeals of right from certain ad- 
ministrative agencies. 

Appeals of right from certain deci- 
sions of the Court of Appeals. 


Discretionary review by the Su- 
preme Court. 

Power of Supreme Court and Court 
of Appeals to issue remedial 
writs. 

Supreme Court to prescribe appel- 
late division rules of practice and 
procedure. 

Rules of practice and procedure in 
trial courts. 

Disposition of appeals during tran- 
sitional period. 

7A-36. [Repealed.] 

7A-37 to 7A-39. [Reserved.] 


Article 6. 


7A-29. 


7A-30. 


7A-31. 


7A-32. 


TA-33. 


7A-34. 


TA-35. 


Retirement of Justices and Judges of the 
Appellate Division; Retirement Com- 
pensation; Recall to Emergency 
Service; Disability 
Retirement. 


7A-39.1. Justice, emergency justice, judge 
and emergency judge defined. 

7A-39.2. Age and service requirements for 
retirement of justices of the Su- 
preme Court and judges of the 
Court of Appeals. 

7A-39.3. Retired justices and judges con- 
stituted emergency justices and 
judges subject to recall to ac- 
tive service; compensation. 

7A-39.4. Retirement creates vacancy. 

7A-39.5. Recall of emergency justice or 
emergency judge upon tempo- 
rary incapacity of a justice or 
judge. 

7A-39.6. Notice to Governor of intention 
to retire; commission as emer- 


gency justice or emergency 
judge. 

7A-39.7. Jurisdiction and authority of 
emergency justices and emer- 
gency judges. 

7A-39.8. Court authorized to adopt rules. 

7A-39.9. Chief Justice and Chief Judge 


may recall and terminate recall 
of justices and judges; proce- 
dure when Chief Justice or 
Chief Judge incapacitated. 

7A-39.10. Article applicable to previously 
retired justices. 
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Sec. 
7A-39.11. Retirement on account of total 
and permanent disability. 


SUBCHAPTER III. SUPERIOR 
COURT DIVISION OF THE 
GENERAL COURT OF 
Ap hyo pad | ed De 


Article 7. 
Organization. 


7A-40. Composition; judicial powers of 
clerk; statutes applicable. 

7A-41. Superior court divisions and dis- 
tricts; judges; assistant solicitors. 

7A-42. Sessions of superior court in cities 
other than county seats. 

7A-43. [Reserved.] 

7A-43.1 to 7A-43.3. [See Supplement.] 

7A-44. Salary and expenses of superior 
court judge. 

7A-45. Special judges; appointment; re- 
moval; vacancies; authority. 

7A-46. Special sessions. 

7A-47. Powers of regular judges holding 


courts by assignment or ex- 
change. 

7A-47.1. Jurisdiction in vacation or in ses- 
sion. 


7A-48. Jurisdiction of emergency judges. 
7A-49. Orders returnable to another judge; 
notice. 

7A-49.1. Disposition of motions 
judge disqualified. 

7A-49.2. Civil business at 
sions; criminal 
civil sessions. 

7A-49.3. Calendar for criminal trial ses- 
sions. 


when 


criminal ses- 
business at 


Article 8. 


Retirement of Judges of the Superior 
Court; Retirement Compensation; Re- 
call to Emergency Service; Dis- 
ability Retirement. 


Emergency judge defined. 

Age and service requirements for 
retirement of judges of the su- 
perior court and of the Adminis- 
trative Officer of the Courts. 

Retired judges constituted emer- 
gency judges subject to recall to 
active service; compensation for 
emergency judges on recall. 

Notice to Governor of intention to 
retire; commission as emergency 
judge. 

Article applicable to judges retired 
under prior law. 

Retirement on account of total and 
permanent disability. 

7A-56 to 7TA-59. [Reserved.] 


7A-50. 
7TA-51. 


TA-52. 


7A-53. 


TA-54. 


TA-55. 


Article 9. 


Solicitors and Solicitorial Districts. 
Sec. 


7A-60. Solicitors and solicitorial districts. 

7A-61. Duties of solicitor. 

7A-62. Acting solicitor. 

7A-63. Assistant solicitors. 

7A-64. Temporary assistance when dockets 
overcrowded. 

7A-65. Compensation and allowances of 
solicitors and assistant solicitors. 

7A-66. Removal of solicitors and assistant 
solicitors. 

7A-67. Effective date. 


Article 10. 
7A-68 to 7A-94. [Reserved.] 


Article 11. 


Special Regulations. 


7A-95. Reporting of trials. 

7A-96. Court adjourned by sheriff when 
judge not present. 

7A-97 to 7A-100. [Reserved.] 


Article 12. 


Clerk of Superior Court. 


7A-101. Compensation. 

7A-102. Number, salaries, appointment, 
etc., of assistants, deputies and 
employees. 

7A-102.1. Transfer of sick leave earned as 
county or municipal employees 
by certain employees in of- 
fices of clerks of superior court. 

7A-103. Accounting for fees and other re- 
ceipts; annual audit. 

7A-104. Suspension, removal and reinstate- 
ment of clerk. 

7A-105. Bonds of clerks, assistant and 
deputy clerks, and employees of 
office. 

7A-106. Application of article. 

7A-107 to 7A-129. [Reserved.] 


SUBCHAPTER IV. DISTRICT 
COURT DIVISION OF THE 
GENERAL COURT OF 
JUSTICE. 


Article 13. 


Creation and Organization of the District 
Court Division. 


7A-130. Creation of district court division 
and district court districts; seats 
of court. 

7A-131. Establishment of district courts. 

7A-132. Judges, prosecutors, full-time assis- 
tant prosecutors and magistrates 
for district court districts. 

7A-133. Numbers of judges and full-time 
assistant prosecutors, by dis- 
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Sec. 
tricts; numbers of magistrates 
and additional seats of court, 
by counties. 

7A-134. Family court services. 

7A-135 Transfer of pending cases when 
present inferior courts replaced 
by district courts. 

YA-136 to 7A-139. [Reserved.] 


Article 14. 
District Judges. 


7A-140. Number; election; term; qualifi- 
cation; oath. 
7A-141. Designation of chief judge; as- 


signment of judge to another 
district for temporary or spe- 
cialized duty. 


%A-142. Vacancies in office. 

7A-143. Suspension; removal; _ reinstate- 
ment. 

YA-144. Compensation. 

7A-145. Holdover judges; judges taking 
office after ratification of chap- 
tere 

7A-146. Administrative authority and 


duties of chief district judge. 
Specialized judgeships. 
Annual conference of chief district 
judges. 
7A-149 to 7A-159. [Reserved.] 


Article 15. 


District Prosecutors. 


7A-160 to 7A-165. [See Supplement.] 
7A-166 to 7A-169. [Reserved.] 


TA-147. 
7TA-148. 


Article 16. 
Magistrates. 


7A-170. Nature ot office; oath; office and 
court hours. 

7A-171. Numbers; fixing of salaries; ap- 
pointment and terms; vacancies. 

7A-172. Minimum and maximum salaries. 

7A-173. Suspension; removal; _ reinstate- 
ment. 

7A-174 Bonds. 

7A-175. Records to be kept. 

7A-176. Office of justice of the peace abol- 


ished. 
YA-177 to 7A-179. [Reserved.] 


Article 17. 


Clerical] Functions in the District Court. 


7A-180. Functions of clerk of superior 
court in district court matters 

7A-181. Functions of assistant and deputy 
clerks of superior court in dis- 
trict court matters. 

7A-182. Clerical functions 
seats of court. 


at additional 
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Sec. 
7A-183 to 7A-189. [Reserved.] 


Article 18. 

District Court Practice and Procedure 
Generally. 

7A-190. District courts always open. 


7A-191. Trials; hearings and orders in 
chambers. 

7A-192. By whom power of district court 
to enter interlocutory orders ex- 
ercised. 

7A-193. Civil procedure generally. 

7A-194. Criminal procedure generally. 

7A-195. [Repealed.] 

7A-196. Jury trials. 

7A-197. Petit jurors. 

7A-198. Reporting of civil trials. 

7A-199. Special venue rule when district 
court sits without jury in seat 
of court lying in more than one 
county; where judgments re- 
corded. 

7A-200 to 7A-209. [Reserved.] 


Article 19. 


Small Claim Actions in District Court. 
7A-210. Small claim action defined. 
7A-211. Small claim actions assignable to 

magistrates. 


7A-212. Judgment of magistrate in civil 
action improperly assigned or 
not assigned. 

Procedure for commencement of 
action; request for and notice of 


assignment. 
Time within which trial is set. 


Procedure upon nonassignment of 
small claim action. 


7A-213. 
TA-214. 
TA-215. 


7A-216 
TA-217. 


Form of complaint. 

Methods of subjecting person of 
defendant to jurisdiction. 

Answer of defendant 

Certain counterclaims; cross- 
claims; third party claims not 
permissible. 

No pleadings other than complaint 
and answer 


7A-218. 
7A-219. 


7A-220. 


7A-221. Objections to venue and juris- 
diction over person 

7A-222. General tria] practice and proce- 
dure. 

7A-223. Practice and procedure in small 
claim actions for summary eject- 
ment. 

7A-224. Rendition and entry of judgment. 

7A 225. Lien and execution of judgment. 

7A-226. Priority of judgment when appeal 
taken. 

7A-227. Stay of execution on appeal. 
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Sec. 


7A-228. No new trial before magistrate; 


appeal for trial de novo; how 
appeal perfected; oral notice. 

7A-229. Trial de novo on appeal. 

7A-230. Jury trial on appeal. 

7A-231. Provisional and incidental rem- 
edies. 

7A-232. Forms 

7TA-233 to 7A-239, [Reserved.] 

SUBCHAPTER V JURISDICTION 


AND POWERS OF THE TRIAL 
DIVISIONS OF THE GEN- 
ERAL COURT OF 
JUSTICE. 


Article 20. 


Original Civil Jurisdiction of the Trial 
Divisions. 

7A-240. Original civil jurisdiction gen- 
erally. 

7A-241. Original jurisdiction in probate 
and administration of decedents’ 
estates. 

7A-242. Concurrently held original juris- 
diction allocated between trial 
divisions. 

7A-243. Proper division for trial of civil 
actions generally determined by 
amount in controversy. 

7A-244. Domestic relations. 

7A -245. Injunctive and declaratory reliet 
to enforce or invalidate statutes: 
constitutional rights. 

7A-246. Special proceedings, guardianship 
and trust administration. 

7A 247. Mandamus; quo warranto. 

7A-248. Condemnation actions and_ pro- 
ceedings 

7A-249, Corporate receiverships. 

7A-250. Review of decisions of adminis- 
trative agencies 

7A-251. Appeal from clerk to judge. 

7A-252. Application of article. 

7A-253, 7TA-254. [Reserved.] 


Article 21. 


Institution. Docketing. and Transferring 
Civil Causes in the Trial Divisions. 
7A-255 Clerk ot superior court processes 

all actions and proceedings. 


7A-256. Causes docketed and retained in 
originally designated trial divi 
sion until transferred. 

7A-257 

TA 258. 

TA-259 


Waiver of proper division. 
Motion to transfer. 

Transfer on judge’s own motion. 
7A 260 Review of transfer matters. 
7A-261 Application of article. 

7TA-262 to 7A-269. [Reserved.] 
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Article 22. 


of the Tria) Divisions 
Crimina) Actions. 


Jurisdiction in 
Sec. 

7TA-270. 
7A-271. 
7A 272 
7A-273. 


Generally. 

Jurisdiction of superior court. 

Jurisdiction of district court. 

Powers of magistrates in criminal 
actions. 

Power of mayors, law enforce- 
ment officers etc.. to issue war- 
rants and set bail restricted 

Application of article. 

[ Reserved. ] 


Article 23. 


Jurisdiction and Procedure Applicable to 
Children. 


TA-274. 


7A -275. 
7A-276. 


TA-277. 
7TA-278. 
TA-279. 
7A-280. 
7A-281. 
TA-282. 
7TA-283. 
7TA-284. 
TA-285. 
7A-286. 
TA-287, 
TA-288. 
7A-289. 


Purpose. 

Definitions. 

Juvenile jurisdiction. 

Felony cases. 

Petition. 

Issuance of summons. 

Service of summons and petition. 
Immediate custody of a child. 
Juvenile hearing. 

Disposition. 

Juvenile records. 

Termination of parental rights. 
Appeals. 


Article 24. 
[Reserved.] 
Article 25. 


Jurisdiction and Procedure in Criminal 
Appeals from District Courts. 


7A-290. Appeals from district court in 
criminal cases; notice; appeal 
bond. 
Article 26. 


Additional Powers of District Court 
Judges and Magistrates. 


TA-291. Additional powers of district court 
judges 

7A 292. Additional) powers ot magistrates 

7A-293. Special authority of a magistrate 


assigned to a municipality lo- 

cated in more than one county 

of a district court district. 
7A-294 to 7A-299. [Reserved.] 


SUBCHAPTER Vl. REVENUES AND 
EXPENSES OF THE JUDICIAL 
DEPARTMENT. 

Article 27. 


Expenses of the Judicia) Department. 


7A-300. Expenses: paid from State funds. 
7A-301. Disbursement of expenses. 
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Sec. 

7A-302. Counties and municipalities  re- 
sponsible for physical facilities. 

7A-303. Equipment and supplies in clerk’s 
office. 


Article 28. 


Uniform Costs and Fees in the 
Trial Divisions. 

Costs in criminal actions. 

Costs in civil actions. 

Costs in special proceedings. 

Costs in administration of estates. 

Miscellaneous fees and commis- 

sions. 


7A -304. 
7A-305. 
7A-306. 
7A-307. 
TA-308. 


TA-309. 
7A-310. 


Magistrate’s special fees. 

Fees of commissioners and asses- 
sors appointed by magistrate. 

Uniform civil process fees. 

Uniform fees for jurors; meals. 

Uniform jail fees. 

Uniform fees for witnesses; 
perts; limit on number. 

Liability of State for witness fees 
in criminal cases when defen- 
dant not liable. 


Payment of witness fees in crim- 
inal actions. 


TA-311. 
TVA-312. 
7A-313. 
7TA-314. ex- 


7A-315. 


7A-316. 


7A-317. Counties and municipalities not 
required to advance certain fees. 
VA-317.1. Disposition of fees in counties 
with unincorporated seats of 

court. 


7A-318. Determination and disbursement 
of costs on and after date dis- 
trict court established. 


7A-319. Application of article. 
7A-320 to 7A-339. [Reserved.] 


SUBCHAPTER VII. ADMINISTRA- 
LLY BF, ORP ICH ORTH Be COLE LS. 


Article 29. 


Administrative Office of the Courts. 


7A-340. Administrative Office otf the 
Courts; establishment; officers. 

7A-341. Appointment and compensation of 
Director. 

7A-342. Appointment and compensation of 
assistant director and other em- 
ployees. 

7A-343. Duties of Director. 

YA-344. Special duties of Director con- 
cerning representation of in- 
digent persons. 

7A-345. Duties of assistant director. 

7A-346. Information to be furnished to 


Administrative Officer. 
7A-347 to 7A-399. [Reserved.] 
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SUBCHAPTER VIII. TRANSITIONAL 
MATTERS. 
Article 30. 
Transitional Matters. 
Sec. 
7A-400. Venue transfers into counties hav- 
ing no district court. 
7A-401. Venue transfers into counties hav- 
ing district court. 
Articles 31 to 35. 
7A-402 to 7A-449. [Reserved.] 
SUBCHAPTER IX. REPRESENTA- 
TION OF INDIGENT PERSONS. 
Article 36. 
Entitlement of Indigent Persons Generally. 


7A-450. Indigency; definition; entitlement; 
determination. 


7A-451. Scope of entitlement. 
7A-452. Source of counsel; fees; appellate 
records. 
7A-453. Duty of custodian of a possibly 
indigent person; determination 
of indigency. 
7A-454. Supporting services. 
7A-455. Partial indigency; liens; acquittals. 
7A-456. False statements; penalty. 
7A-457. Waiver of counsel; pleas of guilty. 
7A-458. Counsel fees. 
7A-459. Implementing regulations by 
State Bar Council. 
7A-460 to 7A-464. [Reserved.] 
Article 37. 
The Public Defender. 
7A-465. Public defender; defender districts; 
qualifications; compensation. 
7A-466. Selection of defender; term; re- 
moval. 
7A-467. Assistant defenders; assigned 
counsel. 
7A-468. Investigative services. 
7A-469. Support for office of defender. 
7A-470. Reports. 
Articles 38, 39. 
TA-471 to 7A-499. [Reserved.] 


SUBCHAPTER X. NORTH CARO- 
LINA COURTS COMMISSION. 


Article 40. 


North Carolina Courts Commission. 


7A-500. Creation; members; terms; quali- 
fications; vacancies. 

Ex officio members. 

Commission supersedes tempo- 
rary commission of same name. 

Duties. 

Chairman; meetings; 
tion of members. 

Supporting services. 


7A-501. 
TA-502. 


7A-503. 


7A-504. compensa- 


7A-505. 


§ 7A-1 Cu. 7A. JupiciAL DEPARTMENT § 7A-4 


§ 7A-1. Short title.—This chapter shall be known and may be cited as 
the “Judicial Department Act of 1965.” (1965, c. 310, s. 1.) 
Cited in Kinney v. Goley, 4 N.C. App. 
325, 167 S.E.2d 97 (1969). 


§ 7A-2. Purpose of chapter.—This chapter is intended to implement Arti- 
cle IV of the Constitution of North Carolina and promote the just and prompt 
disposition of litigation by: 


(1) Providing a new chapter in the General Statutes into which, at a time 
not later than January 1, 1971, when the General Court of Justice is 
fully operational in all counties of the State, all statutes concerning 
the organization, jurisdiction and administration of each division of 
the General Court of Justice may be placed; 

(2) Amending certain laws with respect to the superior court division to 
conform them to the laws set forth in this chapter, to the end that each 
trial division may be a harmonious part of the General Court of Jus- 
LiCes 

(3) Creating the district court division of the General Court of Justice, and 
the Administrative Office of the Courts ; 

(4) Establishing in accordance with a fixed schedule the various district 
courts of the district court division ; 

(5) Providing for the organization, jurisdiction and procedures necessary 
for the operation of the district court division ; 

(6) Providing for the financial support of the judicial department, and for 
uniform costs and fees in the trial divisions of the General Court of 
Justice ; 

(7) Providing for an orderly transition from the present system of courts 
to a uniform system completely operational in all counties of the State 
not later than January 1, 1971; 

(8) Repealing certain laws inconsistent with the foregoing purposes; and 

(9) Effectuating other purposes incidental and supplemental to the foregoing 
enumerated purposes. (1965, c. 310, s. 1.) 


SUBCHAPTER I. GENERAL COURT OF JUSTICE 
ARTICLE 1. 


Judicial Power and Organization. 


§ 7A-3. Judicial power; transition provisions.—Except for the judicial 
power vested in the court for the trial of impeachments, and except for such 
judicial power as may from time to time be vested by the General Assembly in ad- 
ministrative agencies, the judicial power of the State is vested exclusively in the 
General Court of Justice. Provided, that all existing courts of the State inferior 
to the superior courts, including justice of the peace courts and mayor’s courts, 
shall continue to exist and to exercise the judicial powers vested in them by law 
until specifically abolished by law, or until the establishment within the county of 
their situs of a district court, or until January 1, 1971, whichever event shall first 
occur. Judgments of inferior courts which cease to exist under the provisions of 
this section continue in force and effect as though the issuing court continued 
to exist, and the General Court of Justice is hereby vested with jurisdiction to 
enforce such judgments. (1965, c. 310, s. 1.) 


§ 7A-4. Composition and organization.—The General Court of Justice 
constitutes a unified judicial system for purposes of jurisdiction, operation and ad- 
ministration, and consists of an appellate division, a superior court division, and 
a district court division. (1965, c. 310, s. 1.) 
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§ 7A-5 


Cu. 7A. JupiciAL DEPARTMENT 


§ 7A-9 


SUBCHAPTER I]. APPELLATE DIVISION OF THE GENERAL 
COURTSOR NWUSTICE 


ARTICLE 2. 


Appellate Division Organization. 


§ 7A-5. Organization.—The appellate division of the General Court of 
Justice consists of the Supreme Court and the Court of Appeals. (1965, c. 310, s. 


1; 1967, c. 108, s. 1.) 

Editor’s Note.—Prior to c. 108, Session 
Laws 1967, this article was designated “Ar- 
ticle 1A. Appellate Division Organization 
and Terms,” and consisted of former § 7A- 
5, which read, “The appellate division of 
the General Court of Justice consists of the 


ter 7, subchapter I, articles 1-6, of the Gen- 
eral Statutes, is applicable.)” The former 
section derived from c. 310, s. 1, Session 
Laws 1965. 

Cited in State v. Colson, 274 N.C. 295, 
163 S.E.2d 376 (1968). 


Supreme Court of North Carolina. (Chap- 


§ 7TA-6. Appellate division reporters; reports.—(a) The Supreme Court 
shall appoint one or more reporters for the appellate division, to serve at its 
pleasure. It shall be the duty of the reporters to prepare for publication the opin- 
ions of the Supreme Court and the Court of Appeals. The salary of the reporters 
shall be fixed by the Administrative Officer of the Courts, subject to the approval 
of the Supreme Court. 

(b) The Administrative Officer of the Courts shall contract for the printing 
of the reports of the Supreme Court and the Court of Appeals, and for the advance 
sheets of each court. He shall select a printer for the reports and prescribe such 
contract terms as will insure issuance of the reports as soon as practicable after a 
sufficient number of opinions are filed. He shall make such contract after con- 
sultation with the Division of Purchase and Contract and comparison of prices 
for similar work in other states to such an extent as may be practicable. He shall 
also sell the reports and advance sheets of the appellate division, to the general 
public, at a price not less than cost nor more than cost plus ten percent (10%), 
to be fixed by him in his discretion. Proceeds of such sales shall be remitted to the 
State treasury. 

(c) The Administrative Officer of the Courts shall furnish, without charge, one 
copy of the advance sheets of the appellate division to each justice and judge of 
the General Court of Justice, to each superior court solicitor, to each superior 
court clerk, each district court prosecutor, and, in such numbers as may be rea- 
sonably necessary, to the Supreme Court library. (1967, c. 108, s. 1; c. HOS coer 
1969 PeaLoO: sais) 


Editor’s Note.—Section 57, c. 691, Ses- 
sion Laws 1967, added the present second 
and third sentences in subsection (b). 

The 1969 amendment substituted ‘‘one or 
more reporters” for “a reporter” in the first 
sentence of subsection (a), substituted “re- 


porters” for “reporter” in the second and 
third sentences of subsection (a), deleted 
the former last sentence of subsection (a), 
relating to assistant reporters, and inserted 
“each district court prosecutor” in subsec- 
tion (c). 


§ T7TA-7. Law clerks; secretaries and stenographers.—(a) Each justice 


and judge of the appellate division is entitled to the services of one research assis- 
tant, who must be a graduate of an accredited law school. The salaries of research 
assistants shall be set by the Administrative Officer of the Courts, subject to the 
approval of the Supreme Court. 

(b) The Administrative Officer of the Courts shall determine the number and 
salaries of all secretaries and stenographers in the appellate division. (1967, c. 


108,'s212) 
§§ 7A-8, 7A-9: Reserved for future codification purposes. 
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§ 7A-10 Cu. 7A. JupictiaL DEPARTMENT § 7A-13 


ARTICLE 3. 


The Supreme Court. 


§ 7A-10. Organization; compensation of justices.—(a) The Supreme 
Court shall consist of a Chief Justice and six associate justices, elected by the 
qualified voters of the State for terms of eight years. Before entering upon the 
duties of his office, each justice shall take an oath of office Four justices shall con- 
stitute a quorum for the transaction of the business of the court. Sessions of the 
court shall be held in the city of Raleigh, and scheduled by rule of court so as to 
discharge expeditiously the court’s business. 

(b) The Chiet Justice and each of the associate justices shall receive the annual 
salary provided in the budget appropriations act. Each justice is entitled to reim- 
bursement for travel and subsistence expenses at the rate allowed State employees 
generally. (1967, c. 108, s. 1.) 


§ 7A-11. Clerk of the Supreme Court; salary; bond; fees; oath.— 
The clerk of the Supreme Court shall be appointed by the Supreme Court to 
serve for a term of eight years. The annual salary of the clerk shall be fixed by 
the Administrative Officer of the Courts, subject to the approval of the Supreme 
Court. The clerk may appoint assistants in the number and at the salaries fixed by 
the Administrative Officer of the Courts. The clerk shall perform such duties as 
the Supreme Court may assign, and shall be bonded to the State, for faithful 
performance of duty, in the same manner as the clerk of superior court, and in 
such amount as the Administrative Officer of the Courts shall determine. He shall 
adopt a seal of office, to be approved by the Supreme Court. A fee bill for services 
rendered by the clerk shall be fixed by rule of the Supreme Court, and all such 
fees shall be remitted to the State treasury, except that charges to litigants for the 
reproduction of appellate records and briefs shall be fixed and administered as pro- 
vided by rule of the Supreme Court. The State Auditor shall audit the financial 
accounts of the clerk at least once a year. Before entering upon the duties of his 
office, the clerk shall take the oath of office prescribed by law. (1967, c. 108, s. 1; 
1969) «c. 1190, 's,.2.) 

Editor’s Note. — The 1969 amendment setting out the form of the oath to be taken 
added the present last sentence of the sec- by the clerk. 
tion and deleted former subsection (b), 


§ 7A-12. Supreme Court marshal.—The Supreme Court may appoint a 
marshal to serve at its pleasure, and to perform such duties as it may assign The 
marshal shall have the criminal and civil powers of a sheriff, and any additional 
powers necessary to execute the orders of the appellate division in any county ot 
the State. His salary shall be fixed by the Administrative Officer, subject to the ap- 
proval of the Supreme Court. The marshal may appoint such assistants. and at 
such salaries, as may be authorized by the Administrative Officer of the Courts. 
The Supreme Court, in its discretion, may appoint the Supreme Court librarian, 
or some other suitable employee of the court, to serve in the additional capacity of 
marshal. (1967, c. 108, s. 1.) 


§ TA-13. Supreme Court library; functions; librarian; library com- 
mittee; seal of office.—(a) The Supreme Court shall appoint a librarian of the 
Supreme Court library, to serve at the pleasure of the court. The annual salary of 
the librarian shall be fixed by the Administrative Officer of the Courts, subject to 
the approval of the Supreme Court. The librarian may appoint assistants in 
numbers and at salaries to be fixed by the Administrative Officer of the Courts. 

(b) The primary function of the Supreme Court librarv is to serve the appellate 
division of the General Court of Justice. but it may render service to the trial 
divisions of the General Court of Justice, to State agencies, and to the general 
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public, under such regulations as the librarian, subject to the approval of the 
library committee, may promulgate. 

(c) The library shall be maintained in the city of Raleigh, except that if the 
Court of Appeals sits regularly in locations other than the city of Raleigh, branch 
libraries may be established at such locations for the use of the Court of Appeals. 

(d) The librarian shall promulgate rules and regulations for the use of the 
library, subject to the approval of a library committee, to be composed of two 
justices of the Supreme Court appointed by the Chief Justice, and one judge of 
the Court of Appeals appointed by the Chief Judge. 

(e) The librarian may adopt a seal of office. 

(f) The librarian may operate a copying service by means of which he may 
furnish certified or uncertified copies of all or portions of any document, paper, 
book, or other writing in the library that legally may be copied. When a certificate 
is made under his hand and attested by his official seal, it shall be received as prima 
facie evidence of the correctness of the matter therein contained, and as such shail 
receive full faith and credit. The fees for copies shall be approved by the library 
committee, and the fees so collected shall be administered in the same manner as 
the charges to litigants for the reproduction of appellate records and briefs. (1967, 
cals, s: 1.) 

Cross Reference.—For rules and regula- 


tions governing use of library, see Appen- 
dix VII-A in Volume 4A. 


S$ 7A-14, 7A-15: Reserved for future codification purposes. 


ARTICLE 4. 
Court of Appeals. 


§ 7A-16. Creation and organization.—The Court of Appeals is created 
effective January 1, 1967. It shall consist initially of six judges, elected by the 
qualified voters of the State for terms of eight years. The Chief Justice of the Su- 
preme Court shall designate one of the judges as Chief Judge, to serve in such 
capacity at the pleasure of the Chief Justice. Before entering upon the duties of 
his office, a judge of the Court of Appeals shall take the oath of office prescribed 
for a judge of the General Court of Justice. 


The Governor on or after July 1, 1967, shall make temporary appointments to 
the six initial judgeships. The appointees shall serve until January 1, 1969. Their 
successors shall be elected at the general election for members of the General As- 
sembly in November, 1968, and shall take office on January 1, 1969, to serve for 
the remainder of the unexpired term which began on January 1, 1967. 

Upon the appointment of at least five judges, and the designation of a Chief 
Judge, the court is authorized to convene, organize, and promulgate, subject to 
the approval of the Supreme Court, such supplementary rules as it deems neces- 
sary and appropriate for the discharge of the judicial business lawfully assigned 
to it. 

Effective January 1, 1969, the number of judges is increased to nine, and the 
Governor, on or after March 1, 1969, shall make temporary appointments to the 
additional judgeships thus created. The appointees shall serve until January 1, 
1971. Their successors shall be elected at the general election for members of the 
General Assembly in November, 1970, and shall take office on January 1, 1971, 
to serve for the remainder of the unexpired term which began on January 1, 1969. 


The Court of Appeals shall sit in panels of three judges each. The Chief Judge 
insofar as practicable shall assign the members to panels in such fashion that each 
member sits a substantially equal number of times with each other member. He 
shall preside over the panel of which he is a member, and shall designate the pre- 
siding judge of the other panel or panels. 
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Three judges shall constitute a quorum for the transaction of the business of the 
court, except as may be provided in § 7A-32. (1967, c. 108, s. 1; 1969, c. 1190, 
S35) 

Editor’s Note-——The 1969 amendment re- late Procedure,’ see 46 N.C.L. Rev. 705 
wrote the last sentence of the first para- (1968). 
graph. Cited in State v. Colson, 274 N.C. 295, 

For article on “The North Carolina 163 S.E.2d 376 (1968). 

Court of Appeals—An Outline of Appel- 


§ TA-17: Repealed by Session Laws 1969, c. 1190, s. 57, effective July 1, 1969. 


Editor’s Note. — The repealed section 
was codified from Session Laws 1967, c. 
108, s. 1. 


§ 7A-18. Compensation of judges.—The Chief Judge and each associate 
judge of the Court of Appeals shall receive the annual salary provided in the budget 
appropriations act. Each judge is entitled to reimbursement for travel and sub- 
sistence expenses at the rate allowed State employees generally. (1967, c. 108, s. 1.) 


§ 7A-19. Seats and sessions of court.—(a) The Court of Appeals shall 
sit in Raleigh, and at such other locations within the State as the Supreme Court 
may designate. 

(b) The Department of Administration shall provide adequate quarters for the 
Court of Appeals. 

(c) The Chief Judge shall schedule sessions of the court as required to dis- 
charge expeditiously the court’s business. (1967, c. 108, s. 1.) 


§ 7TA-20. Clerk; oath; bond; salary; assistants; fees.—(a) The Court 
of Appeals shall appoint a clerk to serve at its pleasure. Before entering upon his 
duties, the clerk shall take the oath of office prescribed for the clerk of the Su- 
preme Court, conformed to the office of clerk of the Court of Appeals, and shall 
be bonded, in the same manner as the clerk of superior court, in an amount pre- 
scribed by the Administrative Officer of the Courts, payable to the State, for the 
faithful performance of his duties. The salary of the clerk shall be fixed by the 
Administrative Officer of the Courts, subject to the approval of the Court of Ap- 
peals. The number and salaries of his assistants, and their bonds, if required, shall 
be fixed by the Administrative Officer of the Courts. The clerk shall adopt a seal 
of office, to be approved by the Court of Appeals. 

(b) Subject to approval of the Supreme Court, the Court of Appeals shall pro- 
mulgate from time to time a fee bill for services rendered by the clerk, and such 
fees shall be remitted to the State Treasurer, except that charges to litigants for 
the reproduction of appellate records and briefs shall be fixed and administered as 
provided by rule of the Supreme Court. The State Auditor shal] audit the financial 
accounts of the clerk at least once a year. (1967, c. 108, s. 1.) 


S$ TA-21 to TA-24: Reserved for future codification purposes. 


ARTICLE 5. 


Jurisdiction. 


§ 7A-25. Original jurisdiction of the Supreme Court. — The Supreme 
Court has original jurisdiction to hear claims against the State, but its decisions 
shall be merely recommendatory; no process in the nature of execution shall is- 
sue thereon; the decisions shall be reported to the next session of the General 
Assembly for its action. The court shall by rule prescribe the procedures to be 
followed in the proper exercise of the jurisdiction conferred by this section. (1967, 
oh A ae a 
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§ TA-26. Appellate jurisdiction of the Supreme Court and the Court 
of Appeals.—The Supreme Court and the Court of Appeals respectively have 
jurisdiction to review upon appeal decisions of the several courts of the General 
Court of Justice and of administrative agencies, upon matters of law or legal 
inference, in accordance with the system of appeals provided in this article. (1967, 
cos). sai 

Quoted in State v. Colson, 274 N.C. 295, 
163 S.E.2d 376 (1968). 


§ 7A-27. Appeals of right from the courts of the trial divisions.—(a) 
From any judgment of a superior court which includes a sentence of death or im- 
prisonment for life, appeal lies of right directly to the Supreme Court. 

(b) From any final judgment of a superior court, other than one described in 
subsection (a) of this section or one entered in a post-conviction hearing under 
article 22 of chapter 15, including any final judgment entered upon review of a 
decision of an administrative agency, appeal lies of right to the Court of Appeals. 

(c) From any final judgment of a district court in a civil action appeal lies of 
right directly to the Court of Appeals. 

(d) From any interlocutory order or judgment of a superior court or district 
court in a civil action or proceeding which 


(1) Affects a substantial right, or 

(2) In effect determines the action and prevents a judgment from which ap- 
peal might be taken, or 

(3) Discontinues the action, or 

(4) Grants or refuses a new trial, appeal lies of right directly to the Court 
of Appeals. (1967, c. 108, s. 1.) 

No Appeal as Matter of Right from In- Applied in State v. Henry, 1 N.C. App. 
terlocutory Orders in Criminal Cases.—In 409, 161 S.E.2d 622 (1968); State v. Lentz, 
this section there is no provision for an ap- 5 N.C. App. 177, 167 S.E.2d 887 (1969). 
peal as a matter of right from interlocutory Cited in State v. Lipscomb, 274 N.C. 436, 
orders in criminal cases. State v. Lance, 1 163 S.E.2d 788 (1968). 

N.C. App. 620, 162 S.E.2d 154 (1968); 
State v. Smith, 4 N.C. App. 491, 166 S.E.2d 
870 (1969). 


§ T7A-28. Decisions of Court of Appeals in post-conviction proceed- 
ings final.—Decisions of the Court of Appeals rendered upon review of post- 
conviction proceedings conducted under article 22 of chapter 15 are final and not 
subject to further review in the General Court of Justice by appeal, certification, 
writ, or otherwise. (1967, c. 108, s. 1.) 


§ TA-29. Appeals of right from certain administrative agencies.— 
From any final order or decision of the North Carolina Utilities Commission or of 
the North Carolina Industrial Commission, appeal lies of right directly to the Court 
of Appeals. (1967, c. 108, s. 1.) 


§ 7A-30. Appeals of right from certain decisions of the Court of Ap- 
peals.—Except as provided in § 7A-28, from any decision of the Court of Appeals 
rendered in a case 


(1) Which directly involves a substantial question arising under the Consti- 
tution of the United States or of this State, or 
(2) In which there is a dissent, or 
(3) Which involves review of a decision of the North Carolina Utilities Com. 
mission in a general rate-making case, an appeal lies of right to the 
Supreme Court. (1967, c. 108, s. 1.) 
Requirements of Constitutional Question. frivolous. It must be a constitutional ques- 
—The constitutional question must be real tion which has not already been the subject 
and substantial rather than superficial and of conclusive judicial determination. State 
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v. Colson, 274 N.C. 295, 163 S.E.2d 376 
(1968). 

Scope of Review. — When the Supreme 
Court, after a decision of a cause by the 
Court of Appeals and pursuant to the peti- 
tion of a party thereto as authorized by § 
7A-31, grants certiorari to review the deci- 
sion of the Court of Appeals, only the deci- 
sion of the Court of Appeals is before the 
Supreme Court for review. The Supreme 
Court inquires into proceedings in the trial 
court solely to determine the correctness of 
the decision of the Court of Appeals. Its in- 
quiry is restricted to rulings of the Court 
of Appeals which are assigned as error in 
the petition for certiorari and which are 
preserved by arguments or the citation of 
authorities with reference thereto in the 
brief filed by the petitioner in the Supreme 
Court, except in those instances in which 
the Supreme Court elects to exercise its 
general power of supervision of courts in- 
ferior to the Supreme Court. Supreme 
Court review of a decision by the Court of 
Appeals upon an appeal from it to the Su- 
preme Court as a matter of right, pursuant 
to this section, is similarly limited. State v. 
Williams, 274 N.C. 328, 163 S.E.2d 353 
(1968). 

Once involvement of a substantial con- 
stitutional question is established, the Su- 
preme Court will retain the case and may, 
in its discretion, pass upon any or all as- 


Cu. 7A. JupiciAL DEPARTMENT 


§ 7A-31 


signments of error, constitutional or other- 
wise, allegedly committed by the Court of 
Appeals and properly presented for review. 
State v. Colson, 274 N.C. 295, 163 S.E.2d 
376 (1968). 

Dismissal Where Involvement of Sub- 
stantial Constitutional Question Not 
Shown.—An appellant seeking a second re- 
view by the Supreme Court as a matter of 
right on the ground that a substantial con- 
stitutional question is involved must allege 
and show the involvement of such question 
or suffer dismissal. State v. Colson, 274 
N.C. 295, 163 S.E.2d 376 (1968). 

Mouthing of Constitutional Phrases Will 
Not Avoid Dismissal—Mere mouthing of 
constitutional phrases like “due process of 
law” and “equal protection of the law” will 
not avoid dismissal. State v. Colson, 274 
N.C. 295, 163 S.E.2d 376 (1968). 

Applied in State v. Cavallaro, 274 N.C. 
480, 164 S.E.2d 168 (1968). 

Cited in Harris v. Board of Comm’rs, 
274 N.C. 343, 163 S.E.2d 387 (1968); Rigby 
y. Clayton, 274 N.C. 465, 164 S.E.2d 7 
(1968); Redevelopment Comm’n y. Guil- 
ford County, 274 N.C. 585, 164 S.E.2d 476 
(1968); State v. Moore, 275 N.C. 141, 166 
S.E.2d 53 (1969); Vinson v. Chappell, 275 
N.C. 234, 166 S.E.2d 686 (1969); State v. 
Johnson, 275 N.C. 264, 167 S.E.2d 274 
(1969). 


§ 7A-31. Discretionary review by the Supreme Court.—(a) In any 


cause in which appeal has been taken to the Court of Appeals, except a cause ap- 
pealed from the North Carolina Utilities Commission or the North Carolina In- 
dustrial Commission, and except a cause involving review of a post-conviction 
proceeding under article 22, chapter 15, the Supreme Court may in its discretion, 
on motion of any party to the cause or on its own motion, certify the cause for 
review by the Supreme Court, either before or after it has been determined by 
the Court of Appeals. A cause appealed to the Court of Appeals from the Util- 
ities Commission or the Industrial Commission may be certified in similar fashion 
but only after determination of the cause in the Court of Appeals. The effect of 
such certification is to transfer the cause from the Court of Appeals to the Su- 
preme Court for review by the Supreme Court. If the cause is certified for trans- 
fer to the Supreme Court before its determination in the Court of Appeals, re- 
view is not had in the Court of Appeals but the cause is forthwith transferred for 
review in the first instance by the Supreme Court. If the cause is certified for 
transfer to the Supreme Court after its determination by the Court of Appeals, 
the Supreme Court reviews the decision of the Court of Appeals. 

The State may move for the certification for review of any criminal cause or 
any cause involving review of a post-conviction proceeding, but only after deter- 
mination of the cause by the Court of Appeals. 

(b} In causes subject to certification under subsection (a) of this section, 
certification may be made by the Supreme Court before determination of the 
cause by the Court of Appeals when in the opinion of the Supreme Court 


1) The subject matter ot the appeal has significant public interest, or 
hel sl aiey api Ml she: ary 
(2) The cause involves legal principles of major significance to the juris- 
peep p J g 
prudence of the State, or 
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(3) Delay in final adjudication is likely to result from failure to certify and 
thereby cause substantial harm, or 
(4) The work load of the courts of the appellate division is such that the 
expeditious administration of justice requires certification. 

(c) In causes subject to certification under subsection (a) of this section, 
certification may be made by the Supreme Court after determination of the cause 
by the Court of Appeals when in the opinion of the Supreme Court 

(1) The subject matter of the appeal has significant public interest, or 
(2) The cause involves legal principles of major significance to the juris- 
prudence of the State, or 
(3) The decision of the Court of Appeals appears likely to be in conflict with 
a decision of the Supreme Court. 
Interlocutory determinations by the Court of Appeals, including orders remand- 
ing the cause for a new trial or for other proceedings, shall be certified for re- 
view by the Supreme Court only upon a determination by the Supreme 
Court that failure to certify would cause a delay in final adjudication which would 


probably result in substantial harm. 


(d) The procedure for certification by the Supreme Court on its own motion, 


or upon petition of a party, shall be 
(1967, c. 108, s. 1; 1969, c. 1044.) 


Editor’s Note. — The 1969 amendment 
added the second paragraph of subsection 
(a). 

Scope of Review. — When the Supreme 
Court, after a decision of a cause by the 
Court of Appeals and pursuant to the peti- 
tion of a party thereto as authorized by this 
section, grants certiorari to review the de- 
cision of the Court of Appeals, only the 
decision of the Court of Appeals is before 
the Supreme Court for review. The Su- 
preme Court inquires into proceedings in 
the trial court solely to determine the cor- 
rectness of the decision of the Court of 
Appeals. Its inquiry is restricted to rulings 
of the Court of Appeals which are assigned 
as error in the petition for certiorari and 
which are preserved by arguments or the 
citation of authorities with reference there- 
to in the brief filed by the petitioner in the 
Supreme Court, except in those instances 
in which the Supreme Court elects to ex- 
ercise its general power of supervision of 
courts inferior to the Supreme Court. Su- 
preme Court review of a decision by the 
Court of Appeals upon an appeal from it 
to the Supreme Court as a matter of right, 
pursuant to § 7A-30, is similarly limited. 


prescribed by rule of the Supreme Court. 


State v. Williams, 274 N.C. 328, 163 S.E.2d 
353 (1968). 

The Supreme Court reviews the decision 
of the Court of Appeals for errors of law 
allegedly committed by it and properly 
brought forward for review. State v. Par- 
rish, 275 N.C. 69, 165 S.E.2d 230 (1969). 

The Supreme Court will not ordinarily 
pass upon a constitutional question unless 
it affirmatively appears that such question 
was timely raised and passed upon in the 
trial court if it could have been, or in the 
Court of Appeals if the question arose after 
the trial. State v. Parrish, 275 N.C. 69, 165 
S.E.2d 230 (1969). 


Cited in Carolina Beach Fishing Pier v. 
Town of Carolina Beach, 274 N.C. 362, 163 
S.E.2d 363 (1968); Sykes v. Clayton, 274 
N.C. 398, 163 S.E.2d 775 (1968); Duke 
Power Co. v. Clayton, 274 N.C. 505, 164 
S.E.2d 289 (1968); S.S. Kresge Co. vy. Tom- 
linson, 275 N.C. 1, 165 S.E.2d 236 (1969); 
Colonial Pipeline Co. v. Clayton, 275 N.C. 
215, 166 S.E.2d 671 (1969); Hughes v. 
North Carolina State Highway Comm’n, 
275 N.C. 121, 165 S.E.2d 321 (1969); State 
v. Core Banks Club Properties, 275 N.C. 
328, 167 S.E.2d 385 (1969). 


§ 7A-32. Power of Supreme Court and Court of Appeals to issue 


remedial writs. — (a) The Supreme Court and the Court of Appeals have 
jurisdiction, exercisable by any one of the justices or judges of the respective 
courts, to issue the writ of habeas corpus upon the application of any person de- 
scribed in G.S. 17-3, according to the practice and procedure provided therefor in 
chapter 17 of the General Statutes, and to rule of the Supreme Court. 

(b) The Supreme Court has jurisdiction, exercisable by one justice or by 
such number of justices as the court may by rule provide, to issue the prerogative 
writs, including mandamus, prohibition, certiorari, and supersedeas, in aid of its 
own jurisdiction or in exercise of its general power to supervise and control the 
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proceedings of any of the other courts of the General Court of Justice. The prac- 
tice and procedure shall be as provided by statute or rule of the Supreme Court, 
or, in the absence of statute or rule, according to the practice and procedure of the 
common law. 

(c) The Court of Appeals has jurisdiction, exercisable by one judge or by 
such number of judges as the Supreme Court may by rule provide, to issue the 
prerogative writs, including mandamus, prohibition, certiorari, and supersedeas, 
in aid of its own jurisdiction, or to supervise and control the proceedings of any 
of the trial courts of the General Court of Justice, and of the Utilities Commis- 
sion and the Industrial Commission. The practice and procedure shall be as pro- 
vided by statute or rule of the Supreme Court, or, in the absence of statute or 
rule, according to the practice and procedure of the common law. (1967, c. 108, 
Sods.) 


§ 7A-33. Supreme Court to prescribe appellate division rules of 
practice and procedure.—The Supreme Court shall prescribe rules of practice 
and procedure designed to procure the expeditious and inexpensive disposition of 
all litigation in the appellate division. (1967, c. 108, s. 1.) 

Cross References.—For Supreme Court Cited in State v. Garnett, 4 N.C. App. 
rules, see Appendix I, (1), in Volume 4A. 367, 167 S.E.2d 63 (1969). 
For rules of practice in Court of Appeals, 
see Appendix I, (1.1), in Volume 4A. 


§ 7A-34. Rules of practice and procedure in trial courts.—The Su- 
preme Court is hereby authorized to prescribe rules of practice and procedure 
for the superior and district courts supplementary to, and not inconsistent with, 
acts of the General Assembly. (1967, c. 108, s. 1.) 


§ 7A-35. Disposition of appeals during transitional period. — (a) 
Civil cases tried in the district court in which notice of appeal to the superior 
court has been given on or before September 30, 1967, and which have not been 
finally determined in the superior court on that date, shall be disposed of as pro- 
vided by rule of the Supreme Court, and the jurisdiction of the superior court 
over civil appeals from the district court continues to the extent necessary for this 
purpose. 

(b) All cases in which notice of appeal from the superior court to the Supreme 
Court has been given on or before September 30, 1967, and which have not been 
finally determined on that date, shall be disposed of in accordance with the laws 
and rules governing such appeals which were applicable immediately prior to Sep- 
tember 30, 1967. 

(c) On and after October 1, 1967, all causes appealed to the appellate division 
from the Utilities Commission, the Industrial Commission, the district court in 
civil cases, or the superior court, other than criminal cases which impose a sen- 
tence of death or life imprisonment, shall be filed with the clerk of the Court of 
Appeals. 

(d) The Supreme Court by rule shall implement this section to the end that 
all causes appealed trom the trial divisions to the appellate division during the 
period of transition from the existing judicial structure to a fully operational Gen- 
eral Court of Justice are processed efhciently and without prejudice or incon- 
venience to any litigant. (1967, c. 108, s. 1.) 

The jurisdiction of the Court of Appeals Wiggins v. Pyramid Life Ins. Co., 3 N.C. 
is derivative. Therefore, if the court from App. 476, 165 S.E.2d 54 (1969). 
which the appeal is taken had no jurisdic- Subsections (a) and (c) make the date of 
tion, the Court of Appeals cannot acquire notice of appeal controlling, not the date 
jurisdiction by appeal. Wiggins v. Pyramid of the trial or the judgment. Wiggins v. 
Life Ins. Co., 3 N.C. App. 476, 165 S.E.2d Pyramid Life Ins. Co. 3 N.C. App. 476, 
54 (1969). 165 S.E.2d 54 (1969). 

Jurisdiction cannot be conferred by con- Applied in Bumgarner v. Sherrill, 1 N.C. 
sent where it does not otherwise exist. App. 173, 160 S.E.2d 520 (1968). 
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§ TA-36: Repealed by Session Laws 1969, c. 1190, s. 57, effective July 1, 
1969. 


Editor’s Note. — The repealed section 
was codified from Session Laws 1967, c. 
LO8 "S51 


§§ 7A-37 to 7A-39: Reserved for future codification purposes. 


ARTICLE 6. 


Retwement of fustices ana Judges of the Appellate Diwusion; Retwement 
Compensation; Recall to Emergency Service ; Disability Retirement. 


§ 7A-39.1. Justice, emergency justice, judge and emergency judge 
defined.—(a) As herein used “justice of the Supreme Court” includes the Chief 
Justice of the Supreme Court. and “judge of the Court of Appeals” includes the 
Chief Judge of the Court of Appeals. unless the context clearly indicates a con- 
trary intent. 


(b) As used herein, “emergency justice” or “emergency judge’’ means any 
justice of the Supreme Court 01 any judge of the Court of Appeals, respectively, 
who has retired subject to recall for temporary service in the place of any active 
member of the court from which he retired. (1967; ¢.°108, s. 1.) 

Editor’s Note.—The act inserting this by Session Laws 1965,;¢; 310) s:/%1, Swas 


article is effective July 1, 1967. transferred and renumbered § 7A-42 by s. 
Former § 7A-39.1, which was enacted 1, c. 691, Session Laws 1967. 


§ 7A-39.2. Age and service requirements for retirement of justices 
of the Supreme Court and judges of the Court of Appeals.—(a) Any 
justice of the Supreme Court o1 judge of the Court of Appeals who has attained 
the age of sixty-five years, and who has served for a total of fifteen years, whether 
consecutive or not, on the Supreme Court, the Court of Appeals, or the superior 
court, or as Administrative Officer of the Courts, or in any combination of these 
offices, may retire from his present office and_ receive for life compensation 
equal to two thirds of the annual salary from time to time received by the oc- 
cupant or occupants of the office from which he retired. 


(b) Any justice of the Supreme Court or judge of the Court of Appeals who 
has attained the age of sixty-five years, and who has served as justice or judge, 
or both, in the appellate division for twelve consecutive years may retire and tre- 
ceive for life compensation equal to two thirds of the annual salary from time 
to time received by the occupant or occupants of the office from which he re- 
tired. 


(c) Any justice of the Supreme Court or judge of the Court of Appeals who 
has served for eight consecutive years as justice or judge in the appellate divi- 
sion may, at age seventy-five, retire and receive for life compensation equal to 
two thirds of the annual salary from time to time received by the occupant or 
occupants of the office from which he retired. 


(d) Any justice or judge ot the appellate division, who has served for a total 
of twenty-four years, whether continuously or not, as justice of the Supreme 
Court, judge of the Court of Appeals, judge of the superior court, or Administra- 
tive Officer of the Courts, or in any combination of these offices, may retire, re- 
gardless of age, and receive foi life compensation equal to two thirds of the an- 
nual salary from time to time received by the occupant or occupants of the of- 
fice from which he retired. In determining eligibility for retirement under this 
subsection, time served as a district solicitor of the superior court prior to Jan- 
uary I, 1971, may be included, provided the person has served at least eight years 
as a justice, judge, or Administrative Officer of the Courts, or in any combination 
of these offices. (1967, c. 108, s. 1.) 
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§ 7A-39.3. Retired justices and judges constituted emergency jus- 
tices and judges subject to recall to active service; compensation. — 
(a) The justices of the Supreme Court and judges of the Court of Appeals who 
retire under the provisions of § 7A-39.2 are hereby constituted emergency jus- 
tices of the Supreme Court and emergency judges of the Court of Appeals, re- 
spectively, for life, and shall be subject to temporary recall to active service in 
the place of any justice of the Supreme Court or judge of the Court of Appeals, 
respectively, who is temporarily incapacitated to the extent that he cannot perform 
efficiently and promptly all the duties of his office. 

(b) In addition to the compensation provided in § 7A-39.2, each emergency 
justice or emergency judge recalled for temporary active service shall be paid 
by the State his actual expenses, plus one hundred dollars ($100.00) for each 
week of active service rendered under recall. (1967, c. 108, s. 18) 


§ 7A-39.4. Retirement creates vacancy.—The retirement of any jus- 
tice of the Supreme Court or any judge of the Court of Appeals under the pro- 
visions of this article shall create a vacancy in his office to be filled as provided 
NVlaw. e107, -C LOS, so 1) 


§ 7A-39.5. Recall of emergency justice or emergency judge upon 
temporary incapacity of a justice or judge.—(a) Upon the request of any 
justice of the Supreme Court who has been advised in writing by a reputable 
and competent physician that he is temporarily incapable of performing efficiently 
and promptly all the duties of his office, the Chief Justice may recall any emer- 
gency justice who, in his opinion, is competent to perform the duties of an 
associate justice, to serve temporarily in the place of the justice in whose behalf 
he is recalled; provided, that when the incapacity of a justice of the Supreme 
Court is such that he cannot request the recall of an emergency justice to serve 
in his place, an order of recall may be issued by the Chief Justice upon satis- 
factory medical proof of the facts upon which the order of recall must be based. 
Orders of recall shall be in writing and entered upon the minutes of the court. 

(b) Upon the request of any judge of the Court of Appeals who has been 
advised in writing by a reputable and competent physician that he is temporarily 
incapable of performing efficiently and promptly all the duties of his office, the 
Chief Judge may recall any emergency judge who, in his opinion, is competent 
to perform the duties of a judge of the Court of Appeals, to serve temporarily 
in the place of the judge in whose behalf he is recalled; provided, that when 
the incapacity of a judge of the Court of Appeals is such that he cannot request 
the recall of an emergency judge to serve in his place, an order of recall may be 
issued by the Chief Judge upon satisfactory medical proof of the facts upon 
which the order of recall must be based. Orders of recall shall be in writing and 
entered upon the minutes of the court. (1967, c. 108, s. 1.) 


§ 7A-39.6. Notice to Governor of intention to retire; commission as 
emergency justice or emergency judge.—Any justice of the Supreme Court 
or judge of the Court of Appeals who is qualified and who desires to retire under 
the provisions of § 7A-39.2 shall notify the Governor in writing of his intention to 
do so, including in the notice the facts which entitle him to retire. Upon receipt of 
such notice, the Governor shall issue a commission as an emergency justice or 
judge, as appropriate, to the applicant, effective upon the date of his retirement. 
The commission shall be effective for life. (1967, c. 108, s. 1.) 


§ 7A-39.7. Jurisdiction and authority of emergency justices and 
emergency judges.—An emergency justice or emergency judge shall not have or 
possess any jurisdiction or authority to hear arguments or participate in the 
consideration and decision of any cause or perform any other duty or function of 
a justice of the Supreme Court or judge of the Court of Appeals, respectively, 
except while serving under an order of recall and in respect to appeals, motions, 
and other matters heard, considered, and decided by the court during the period of 
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his temporary service under such order; and the justice of the Supreme Court or 
judge of the Court of Appeals in whose behalf an emergency justice or emergency 
judge is recalled to active service shall be disqualified to participate in the con- 
sideration and decision of any question presented to the court by appeal, motion 
or otherwise in which any emergency justice or emergency judge recalled in his 
behalf participated. (1967, c. 108, s. 1.) 


§ 7A-39.8. Court authorized to adopt rules.—The Supreme Court shall 
prescribe rules respecting the filing of opinions prepared by an emergency justice 
or an emergency judge after his period of temporary service has expired, and any 
other matter deemed necessary and consistent with the provisions of this article. 


(1967, c. 108, s. 1.) 


§ 7TA-39.9. Chief Justice and Chief Judge may recall and terminate 
recall of justices and judges; procedure when Chief Justice or Chief 
Judge incapacitated. — (a) The Chief Justice of the Supreme Court and the 
Chief Judge of the Court of Appeals are vested with authority to issue orders of 
recall to emergency justices and judges, respectively, and to perform any and all 
other acts deemed necessary to effectuate the purposes of this article, and their 
decisions, when not in conflict herewith, shall be final. 


(b) The Chief Justice or Chief Judge, may, at any time, in his discretion, cancel 
any order of recall issued by him or fix the termination date thereof. 

(c) Whenever the Chief Justice is the justice in whose behalf an emergency 
justice is recalled to temporary service, the powers vested in him as Chief Jus- 
tice by this article shall be exercised by the associate justice senior in point of 
time served on the Supreme Court. Whenever the Chief Judge is the judge in 
whose behalf an emergency judge is recalled to temporary service the powers 
vested in him as Chief Judge by this article shall be exercised by the associate 
judge senior in point of time served on the Court of Appeals. If two or more 
judges have served the same length of time on the Court of Appeals, the eldest shall 
be deemed the senior judge. (1967, c. 108, s. 1.) 


§ T7TA-39.10. Article applicable to previously retired justices. — All 
provisions of this article shall apply to every justice of the Supreme Court who 
has heretofore retired and is receiving compensation as an emergency justice. 
(1967, cul0SS els) 


§ 7A-39.11. Retirement on account of total and permanent dis- 
ability.—Every justice of the Supreme Court or judge of the Court of Appeals 
who has served for eight years or more on the Supreme Court, the Court of Ap- 
peals, or the superior court, or as Administrative Officer of the Courts, or in any 
combination of these offices, and who while in active service becomes totally and 
permanently disabled so as to be unable to perform efficiently the duties of his 
office, and who retires by reason of such disability, shall receive for life compensa- 
tion equal to two thirds of the annual salary from time to time received by the 
occupant or occupants of the office from which he retired. In determining whether 
a judge is eligible for retirement under this section, time served as district solicitor 
of the superior court prior to January 1, 1971, may be included. Whenever any 
justice or judge claims retirement benefits under this section on account of total 
and permanent disability, the Governor and Council of State, acting together, 
shall, after notice and an opportunity to be heard is given the applicant, by a 
majority vote of said body, make findings of fact from the evidence offered. Such 
findings of fact shall be reduced to writing and entered upon the minutes of the 
Council of State. The findings so made shall be conclusive as to such matters and 
determine the right of the applicant to retirement benefits under this section. 
Justices and judges retired under the provisions of this section are not subject 
to recall as emergency justices or judges. (1967, c. 108, s. 1.) 
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SUBCHAPTER II]. SUPERIOR COURT DIVISION OF THE GEN- 
BRAIBCOURTSOR JUSTICE: 


ARTICLE 7. 


Organization, 


§ 74-40. Composition; judicial powers of clerk; statutes applica- 
ble.—The superior court division of the General Court of Justice consists of the 
several superior courts of the State. The clerk of superior court in the exercise 
of the judicial power conferred upon him as ex officio judge of probate, and in 
the exercise of other judicial powers conferred upon him by law in respect of 
special proceedings and the administration of guardianships and trusts, is a judi- 
cial officer of the superior court division, and not a separate court. (Except as 
otherwise provided in this chapter, chapter 7, subchapter II, articles 7-11 of the 
General Statutes is applicable.) (1965, c. 310, s. 1: 1967, c. 691, s. 1; 1969, ¢. 
1190, s. 4.) 

Editor’s Note. — This section was orig- was again transferred, and renumbered § 
inally § 7A-39.1. It was transferred and 7A-40, by Session Laws 1969, c. 1190, s. 4, 
renumbered § 7A-42 by Session Laws effective July 1, 1969. 

1967, c. 691, s. 1, effective July 1, 1967. It 


§ TA-41. Superior court divisions and districts; judges; assistant 
solicitors.—The counties of the State are organized into four judicial divisions 
and 30 judicial districts, and each district has the counties, the number of regular 
resident superior court judges, and the number of full-time assistant solicitors set 
forth in the following table: 


Judicial Judicial Counties No. of Resident No. of Full-time 
Division District Judges Asst. Solicitors 
First 1 Camden, Chowan, Currituck, 1 1 
Dare, Gates, Pasquotank, 
Perquimans 
2 Beaufort, Hyde, Martin, 1 1 
Tyrrell, Washington 
3 Carteret, Craven, Pamlico, 1 2 
Pitt 
4 Duplin, Jones, Onslow, 1 Z 
Sampson 
5 New Hanover, Pender 1 Z 
6 Bertie, Halifax, Hertford, 1 1 
Northampton 
7 Edgecombe, Nash, Wilson 1 2 
8 Greene, Lenoir, Wayne 1 o 
Second 9 Franklin, Granville, Person, 1 1 
Vance, Warren 
10 Wake z 4 
11 Harnett, Johnston, Lee 1 2 
12 Cumberland, Hoke g + 
13 Bladen, Brunswick, Columbus 1 1 
14 Durham 1 2 
15 Alamance, Chatham, Orange 1 3 
16 Robeson, Scotland 1 Z 
Third 17 Caswell, Rockingham, Stokes, 1 4 
Surry 
18 Guilford 3 5 
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Judicial Judicial Counties No. of Resident No. of Full-time 
Division District Judges Asst. Solicitors 
eaenieiees, 2/0) ee eee nn nee ey aL rmeen we 

19 Cabarrus, Montgomery, Ran- 2 s 
dolph, Rowan 
20 Anson, Moore, Richmond, 1 2 
Stanly, Union 
21 Forsyth 2 4 
22 Alexander, Davidson, Davie, 1 2 
Iredell 
23 Alleghany, Ashe, Wilkes, 1 1 
Yadkin 
Fourth 24 Avery, Madison, Mitchell, 1 1 


Watauga, Yancey 


25 Burke, Caldwell, Catawba 1 3 

26 Mecklenburg 3 6 

Zi Cleveland, Gaston, Lincoln 2 5 

28 Buncombe Z 2 

29 Henderson, McDowell, Polk, 1 Z 
Rutherford, Transylvania 

30 Cherokee, Clay, Graham, 1 1 


Haywood, Jackson, Macon, 
Swain 











In a district having more than one regular resident judge, the judge who has 
the most continuous service on the superior court is the senior regular resident 
superior court judge. If two judges are of equal seniority, the oldest judge is the 
senior regular resident judge. In a single judge district, the single judge is the 
senior regular resident judge. 


Senior regular resident judges and regular resident judges possess equal judicial 
jurisdiction, power, authority and status, but all duties placed by the Constitution 
or statutes on the resident judge of a judicial district, including the appointment to 
and removal from office, which are not related to a case, controversy, or judicial 
proceeding and which do not involve the exercise of judicial power, shall be dis- 
charged by the senior regular resident judge. A senior regular resident superior 
court judge in a multi-judge district, by notice in writing to the Administrative 
Officer of the Courts, may decline to exercise the authority vested in him by this 
section, in which event such authority shall be exercised by the regular resident 
judge next senior in point of service or age, respectively. 


Full-time assistant solicitors are not authorized under this section until January 
131971, (1969264190 75.54.)) 


Additional Resident Judge of Fifth Judicial District—Session Laws 1969, c. 1171, 
ss. 1-3, read as follows: 

“Section 1. There is hereby created the office of additional resident judge of the fifth 
judicial district effective as of January 1, 1970. The Governor shall appoint this addi- 
tional resident judge for the fifth judicial district on or after September 1, 1969, to take 
office on January 1, 1970. The successor of the Governor’s appointee shall be chosen in 
the manner prescribed by law for other resident superior court judges in the general 
election of 1970 to serve for the unexpired portion of the term of eight years which 
began as of January 1, 1969, and his successors shall be chosen thereafter in the manner 
and serve for the same term as prescribed for other resident superior court judges. 

“Sec, 2. The present resident judge of the fifth judicial district shall be the senior 
resident judge of the district. 

“Sec, 3. The additional resident judge of the fifth judicial district shall, in respect to 
the exercise of judicial power, have equal jurisdiction, authority and status with the 
senior resident judge of such district; but all duties placed by the Constitution or stat- 
utes on the resident judge of a judicial district, including the appointment to and re- 
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moval from office, which are not related to a case, controversy, or judicial proceeding 
and which do not involve the exercise of judicial power, shall be discharged by the 
resident judge of the judicial district senior in point of continuous service on the su- 
perior court; and if two judges be of equal seniority, then by the judge who is senior 
in point of age.” 

Editor’s Note.—Session Laws 1969, c. 
1190, s. 59, makes the act effective July 1, 
1969. 


§ TA-42. Sessions of superior court in cities other than county seats. 
—(a) Sessions of the superior court shall be held in each city in the State which 
is not a county seat and which has a population of 35,000 or more, according to 
the 1960 federal census. 


(b) For the purpose of segregating the cases to be tried in any city referred 
to in subsection (a), and to designate the place of trial, the clerk of superior court 
in any county having one or more such cities shall set up a criminal docket and a 
civil docket, which dockets shall indicate the cases and proceedings to be tried 
in each such city in his county. Such dockets shall bear the name of the city in 
which such sessions of court are to be held, followed by the word “Division.” 
Summons in actions to ke tried in any such city shall clearly designate the place 
of trial. 

(c) For the purpose of determining the proper place of trial of any action or 
proceeding, whether civil or criminal, the county in which any city described in 
subsection (a) is located shall be divided into divisions, and the territory em- 
braced in the division in which each such city is located shall consist of the town- 
ship in which such city lies and all contiguous townships within such county, such 
division of the superior court to be known by the name of such city followed by 
the word “Division.” All other townships of any such county shall constitute a 
division of the superior court to be known by the name of the county seat followed 
by the word “Division.” All laws, rules, and regulations now or hereafter in force 
and effect in determining the proper venue as between the superior courts of the 
several counties of the State shall apply for the purpose of determining the proper 
place of trial as between such divisions within such county and as between each 
of such divisions and any other county of the superior court in North Carolina. 


(d) The clerk of superior court of any county with an additional seat of su- 
perior court may, but shall not be required to, hear matters in any place other 
than at his office at the county seat. 


(e) The grand jury for the several divisions of court of any county in which 
a city described in subsection (a) is located shall be drawn from the whole county, 
and may hold hearings and meetings at either the county seat or elsewhere within 
the county as it may elect, or as it may be directed by the judge holding any ses- 
sion of superior court within such county; provided, however, that in arranging 
the sessions of the court for the trial of criminal cases for any county in which 
any such city is located a session of one week or more shall be held at the county 
seat preceding any session of one week or more to be held in any such city, so as 
to facilitate the work of the grand jury, and so as to confine its meetings to the 
county seat as fully as may be practicable. All petit jurors for all sessions of court 
in the several divisions of such county shall be drawn, as now or hereafter pro- 
vided by law, from the whole of the county in which any such city is located for 
all sessions of courts in the several divisions of such county. 

(f{) Special sessions of court for the trial of either civil or criminal cases in any 
city described in subsection (a) may be arranged as by law now or hereafter 
provided for special sessions of the superior court. 

(g) All court records of all such divisions of the superior court of any such 
county shall be kept in the office of the clerk of the superior court at the county 
seat, but they may be temporarily removed under the direction and supervision 
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of the clerk to any such division or divisions. No judgment or order rendered at 
any session held in any such city shall become a lien upon or otherwise affect the 
title to any real estate within such county until it has been docketed in the office 
of the clerk of the superior court at the county seat as now or may hereafter be 
provided by law; provided, that nothing herein shall affect the provisions of G.S. 
1-233 and the equities therein provided for shall be preserved as to all judgments 
and orders rendered at any session of the superior court in any such city. 


(h) It shall be the duty of the board of county commissioners of the county in 
which any such city is located to provide a suitable place for holding such sessions 
of court, and to provide for the payment of the extra expense, if any, of the 
sheriff and his deputies in attending the sessions of court of any such division, 
and the expense of keeping, housing and feeding prisoners while awaiting trial. 
(1943, c. 121; 1969, c.1190;,s8. 48.) 

Editor’s Note. — This section was for- 
merly § 7-70.2. It was revised and trans- 


ferred to its present position by Session 
Laws 1969, c. 1190, s. 48. 


§ 7A-43: Reserved for future codification purposes. 
§ 7A-43.1 to TA-43.3: See Supplement. 


§ 7A-44, Salary and expenses of superior court judge.—A judge of 
the superior court, regular or special, shall receive the annual salary set forth 
in the Budget Appropriations Act, and in addition shall be allowed five thousand 
dollars ($5,000.00) per year, payable monthly, in lieu of necessary travel and sub- 
sistence expenses while attending court or transacting official business at a place 
other than in the county of his residence and in lieu of other professional expenses 
incurred in the discharge of his official duties. The Administrative Officer of the 
Courts may also reimburse superior court judges, in addition to the above funds 
for travel and subsistence, for travel and subsistence expenses incurred outside of 
the State for professional education. (Code, ss. 918 3/34* 1895. cul 95, kewl 
c. 167; 1905, c. 208; Rev., s. 2765; 1907, c. 988; 1909, c. 85; 1911, «. 82; 1919, 
C. 51s, CS 85384 1921, C125, 6.10901 925, Ci eed oo 927g tO ree oh 
157, s.. L2nI953,, GLOBO) Sunk 41907 pian n LO een 74 es 22 1963, ics boos. 
2: 1965, c. 921, s. 2; 1967, c. 691, s. 40; 1969, c. 1190, s. 36.) 


Editor’s Note. — This section was for- the former wording of § 7-42 for services 


merly § 7-42. It was revised and trans- 
ferred to its present position by Session 
Laws 1969, c. 1190, s. 36. 

Additional Compensation Part of Salary. 
—Additional compensation of one hundred 


in holding a special term was a part of his 
salary. Buxton v. Commissioners of Ruther- 
ford, 82 N.C. 91 (1880). 

As to taxing salaries of judges, see 
Const., Art. IV, § 18. 


dollars given to a superior court judge by 


§ 7A-45. Special judges; appointment; removal; vacancies; author- 
ity.—(a) The Governor may appoint eight special superior court judges. A 
special judge takes the same oath of office and is subject to the same requirements 
and disabilities as is or may be prescribed by law for regular judges of the superior 
court, save the requirement of residence in a particular district. Initial appoint- 
ments made under this section shall be to terms of office beginning July 1, 1967, 
and expiring June 30, 1971. As the terms expire, the Governor may appoint suc- 
cessors for terms of four years each. 

(b) A special judge is subject to removal from office for the same causes and 
in the same manner as a regular judge of the superior court, and a vacancy oc- 
curring in the office of special judge is filled by the Governor by appointment for 
the unexpired term. 

(c) A special judge, in any court in which he is duly appointed to hold, has the 
same power and authority in all matters whatsoever that a regular judge holding 
the same court would have. A special judge, duly assigned to hold the court of 
a particular county, has during the session of court in that county, in open court 
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and in chambers, the same power and authority of a regular judge in all matters 
whatsoever arising in that judicial district that could properly be heard or deter- 
mined by a regular judge holding the same session of court. 


(d) A special judge is authorized to settle cases 


on appeal and to make all 


proper orders in regard thereto after the time for which he was commissioned has 


Lo eerstnl des ho tog Cy, 153, SS, 12 Se eel 


, 


evita ek 04 oh 8,) So.13; Caldas 


947, c. 24, ss. 1, 2, 5, 7; 1949, 'c. 681, ss. 
Me Los ew 322, 63, 12 85. 7s 


1955, c. 1016, s. 1; 1959, c. 465; 1961, c. 34; 1963, c. 1170; 1969, c. 1190, s. 41.) 


Editor’s Note. — This section combines 
former §§ 7-54, 7-55, 7-58 and 7-60. The 
provisions of the former sections were re- 
written, combined and transferred to their 
present position by Session Laws 1969, c. 
1190, s. 41. 

The cases cited in the following annota- 
tion were decided under the former sections. 

No Jurisdiction When Not Holding 
Term of Court. — A special or emergency 
judge has no authority to determine a con- 
troversy without action at chambers when 
not holding a term of court. Greene v. 
Stadiem, 197 N.C. 472, 149 S.E. 685 (1929). 
See Bohannon v. Virginia Trust Co., 198 
N.C. 702, 153 S.E. 263 (1930). 

Judicial Notice of Appointment as Spe- 
cial Judge—tThe appellate court will take 
judicial notice on appeal of the appoint- 
ment of a certain person as a special judge 
under the provisions of this chapter. Greene 
v. Stadiem, 197 N.C. 472, 149 S.E. 685 
(1929). 

When necessary for the determination of 
a case on appeal, the appellate court will 
take judicial notice of the counties com- 
prising a judicial district, and that a judge 
holding a term in one of the counties 
was a special judge appointed by the Gov- 
ernor under the authority of this section. 
Reid v. Reid, 199 N.C. 740, 155 S.E. 719 
(1930). 

Motions in Cause Made at Term.—Civil 
actions pending on the civil issue docket 
of a county are always subject to motion 
in the cause. These motions may be made 
before the judge at term. In many in- 
stances they may be made out of term. 
When made at term the judge presiding, 
whether regular or special, has jurisdic- 


tion. To this extent this section has full 
constitutional sanction. Shepard v. Leon- 
ard, 223 N.C. 110, 25 S.E.2d 445 (1943.) 

Special Judge May Hear Matter Out of 
Term by Consent.—Once having acquired 
jurisdiction at term a special or emergency 
judge, by consent, may hear the matter out 
of term nunc pro tunc. Shepard v. Leon- 
ard, 223 N.C. 110, 25 S.E.2d 445 (1943.) 

Proceeding to Obtain Custody of Child. 
—A special judge has concurrent jurisdic- 
tion with the judge of the district to hear 
and determine a proceeding instituted by 
the mother of a child to obtain its custody, 
provided the proceeding can be heard and 
judgment rendered during the term of 
court the special judge is commissioned to 
hold. In re Cranford, 231 N.C. 91, 56 S.E.2d 
35 (1949). 

Motion for Alimony. — Where a special 
judge has been authorized under commis- 
sion of the Governor to hold a term of 
court in only one county of a district, he 
may not issue an order for alimony, attor- 
ney’s fees and costs in a proceeding in an 
action for divorce a vinculo pending in an- 
other county of the district and continued 
to be heard before a judge regularly hold- 
ing the terms of court in that district. Pub- 
lic Laws 1929, c. 137, under which the 
special judge was commissioned, provided 
that writs, orders and notices shall be re- 
turnable before special judges only in the 
county where the suit, proceeding or other 
cause is pending, unless such special judge. 
is then holding the courts of that district, 
in which case the same may be returnable 
before him as before the regular judge. 
Reid vy. Reid, 199 N.C. 740.5155 S.E. +719 
(1930). 


§ T7A-46. Special sessions.—Whenever it appears to the Chief Justice of 
the Supreme Court that there is need for a special session of superior court in 
any county, he may order a special session in that county, and order any regular, 
special, or emergency judge to hold such session. The Chief Justice shall notify 


the clerk of superior court of the county, 


who shall initiate action under chapter 


9 of the General Statutes to provide a jury for the special session, if a jury is 


required. 


Special sessions have all the jurisdiction and powers that regular sessions have. 
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CRINCHI CNS Usman 668-90. 6.27355 1876-7, c. 44; Code, ss. 914, 915, 916; Rev., 
ss. 1512, 1513, 1516; C. S., ss. 1450, 1452, 1455; Ex. Sess. 1924, ce) 100; 1951, 
ce, 491, Ss.513 1959, c, 360; 1960 Fem IOOMsatby 


Editor’s Note. — This section combines 
former §§ 7-78, 7-80 and 7-83. The former 
sections were revised, combined and trans- 
ferred to their present position by Session 
Laws 1969, c. 1190, s. 46. 

The cases cited in the following anno- 
tation were decided under the former sec- 
tions. 

Constitutionality—See State v. Ketchey, 
70 N.C. 621 (1874). 

The power to order special terms is not 
restricted to instances where there is ac- 
cumulation of business, nor when such fact 
is recited as a reason in the commission is 
the power of the judge restricted to the 
trial of indictments found before that term. 
State v. Register, 133 N.C. 746, 46 S.E. 21 
(1903). See note of State v. Lewis, 107 NEG: 
967, 12 S.E. 457, 13 S.E. 247 (1890). 

Regular Order Presumed.—When it ap- 
pears from the record that a cause was 
tried at a special term of a superior court, 
it is presumed prima facie that an order 
for holding it was duly made, and that it 
was duly held. Sparkman v. Daughtry, 35 
N.C. 168 (1851). 

No reason need be assigned by the 
Governor (now the Chief Justice) for call- 
ing special terms. State v. Watson, 75 N.C. 
136 (1876). He is the sole judge of the 
evidence necessitating such action. State 
v. Lewis, 107 N.C. 967, 12 S.E. 457, 13 
S.E. 247 (1890). 

Must Appoint Judge——When the Gov- 
ernor (now the Chief Justice) has ordered 
such term as provided in this section to be 
held in any county of this State, it is his 
duty to appoint one of the judges of the 
superior court to hold such term, and to 
issue to the judge appointed by him a com- 


mission authorizing him to hold such court. 
State v. Baxter, 208 N.C. 90, 179 S.E. 450 
(1935). 

Court Held Outside Judge’s District.— 
A judge specially commissioned to hold 
court in a certain county outside his dis- 
trict has the same jurisdiction of matters 
transferred to that court, by consent, from 
another county, as the judge of the district 
comprising both counties. Henry v. Hil- 
liard, 1205N.G. 479) 2709.8. 130) (89%): 

Removal of Cause.—A superior court at 
a special term has the same power to re- 
move a cause to another county that it 
has at a regular term. Sparkman v. Dau- 
ghtry, 35 N.C. 168 (1851). 

Judgment by Default. — Whether at a 
regular or special term of the court, notice 
to the adverse party of a motion in term 
for judgment by default for want of an 
answer is not necessary. Reynolds v. 
Greensboro Boiler & Mach. Co., 153 N.C. 
342, 69 S.E. 248 (1910). 

Plea Denying Existence of Court. — A 
plea of the defendant that the court was 
unlawfully called because the Governor 
(now the Chief Justice) was absent from 
the State when he attempted to order the 
holding of the court is properly overruled. 
State v. Hall, 142 N.C. 710, 55 S.E. 806 
(1906). 

Arraignment at Former Term. — It is 
not necessary that a prisoner should be 
arraigned and plead at a preceding regular 
term to the special term at which he is 
tried. State v. Ketchey, 70 N.C. 621 (1874). 

Applied in State v. Boykin, 211 N.C. 407, 
191 S.E. 18 (1937). 

Cited in State v. Baxter, 208 N.C. 90, 179 
S.E. 450 (1935). 


§ TA-47. Powers of regular judges holding courts by assignment or 


exchange.—A regular superior court judge, duly assigned to hold the courts of 
a county, or holding such courts by exchange, shall have the same powers in the 
district in open court and in chambers as the resident judge or any judge reg- 
ularly assigned to hold the courts of the district has, and his jurisdiction in cham- 
bers shall extend until the session is adjourned or the session expires by operation 
of law, whichever is later. (1951, c. 740; 1969, c. 1190, s. 42.) 


Editor’s Note. — This section was for- ferred to its present position by Session 
merly § 7-61.1. It was revised and trans- Laws 1969, c. 1190, s. 42. 


§ 7A-47.1. Jurisdiction in vacation or in session.—In any case in which 
the superior court in vacation has jurisdiction, and all the parties unite in the 
proceedings, they may apply for relief to the superior court in vacation, or during 
a session of court, at their election. The resident judge of the judicial district and 
any special superior court judge residing in the district and the judge regularly 
presiding over the courts of the district have concurrent jurisdiction in all mat- 
ters and proceedings in which the superior court has jurisdiction out of session ; 
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provided, that in all matters and proceedings not requiring a jury or in which a 
jury is waived, the resident judge of the district and any special superior court 
judge residing in the district shall have concurrent jurisdiction with the judge 
holding the courts of the district and the resident judge and any special superior 
court judge residing in the district in the exercise of such concurrent jurisdiction 
may hear and pass upon such matters and proceedings in vacation, out of session 
or during a session of court. (1871-2, c. 3; Code, c. 10, s. 230 whey eedd0 5 C, 
pins. 1438)3)1939 5.00, 69 9:1945,:c41421951, cs.78, 8) 2; 19695 c. 1190, s. 47.) 


Editor’s Note. — This section was for- 
merly § 7-65. It was revised and trans- 
ferred to its present position by Session 
Laws 1969, c. 1190, s. 47. 

The cases cited in the following annota- 
tion were decided under the former section. 

“Vacation” or “in Chambers” Jurisdic- 
tion.— “It may be said that a regular judge 
holding the courts of the district has gen- 
eral jurisdiction of all ‘in chambers’ mat- 
ters arising in the district. The general 
‘vacation’ or ‘in chambers’ jurisdiction of a 
regular judge arises out of his general au- 
thority. Usually it may be exercised any- 
where in the district and it is never de- 
pendent upon and does not arise out of the 
fact that he is at the time presiding over 
a designated term of court or in a partic- 
ular county. As to him, it is limited, ordi- 
narily, to the district to which he is as- 
signed by statute. It may not be exercised 
even within the district of his residence 
except when specially authorized by stat- 
ute.” Baker v. Varser, 239 N.C. 180, 79 


S.E.2d 757 (1954), quoting Shepard v. 
Leonard, 223 N.C. 110; 25 “S.Bied) 1445 
(1943). 


Jurisdiction in Vacation Generally. — 
Matters and proceedings not requiring the 
intervention of a jury, or in which trial 
by jury has been waived, may be heard 
in vacation. In re Burton, 257 N.C. 534, 
126 S.E.2d 581 (1962). 


Concurrent Jurisdiction of Judges.—The 
resident judge of a judicial district and 
the judge regularly presiding over the 
courts of the district and any _ special 
judge residing in the district have con- 
current jurisdiction in all matters and 
proceedings wherein the superior court has 
jurisdiction out of term. In re Burton, 
257 N.C. 534, 126 S.E.2d 581 (1962). 

Residence of Judge.—The resident judge 
of a district has no other power within such 
district in vacation than any other judge of 
the superior court. State v. Ray, 97 N.C. 
510, 1 S.E. 876 (1887). 

The judge holding the courts of a judi- 
cial district has authority to act in all mat- 
ters within the jurisdiction of the superior 
court, with the consent of the parties, by 
signing judgments out of term and in or 
out of the county and out of the district. 
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Edmundson vy. Edmundson, 222 N.C. 181, 
22 S.E.2d 576 (1942). 

Hearing Demurrers in Chambers. — A 
special judge has jurisdiction in the county 
of his residence to hear and determine in 
chambers a demurrer to the complaint in 
an action pending in the county. Parker v. 
Underwood, 239 N.C. 308, 79 S.E.2d 765 
(1954); Scott v. Scott, 259 N.C. 642, 131 
S.E.2d 478 (1963). 

Or Controversies without Action. — A 
special judge in the county of his resi- 
dence has jurisdiction to hear and de- 
termine in chambers a controversy with- 
out action. Scott v. Scott, 259 N.C. 642, 
131 S.E.2d 478 (1963). 

Motions.—After leaving the bench for a 
term of the superior court to expire by 
limitation, the judge cannot hear motions 
or other matters outside of the courtroom 
except by consent, unless they are such as 
are cognizable at chambers. May v. Na- 
tional Fire Ins. Co., 172 N.C. 795, 90 S.E. 
890 (1916). 

Motion for Judgment of Voluntary Non- 
suit—A resident judge has jurisdiction to 
hear and determine in chambers a motion 
for judgment of voluntary nonsuit. Scott 
VemOCOtt sco Oe NLC. 642, 131 S.E.2d 478 
(1963). 

Interlocutory Order.—It seems that the 
superior court has power to make an 
amendment to an interlocutory order in an 
ancillary proceeding out of term. Coates 
Bros. v. Wilkes, 94 N.C. 174 (1886). 

Mandamus Proceedings. — A regular 
judge of the superior court while assigned 
by rotation to hold the courts of the judi- 
cial district of his residence has no juris- 
diction to hear a petition for mandamus in’ 
chambers in another judicial district to 
which he is not assigned to hold court. 
Baker v. Varser, 239 N.C. 180, 79 S.E.2d 
757 (1954). 

Action Involving Title to Bank Ac- 
count.—A regular judge has jurisdiction 
to hear and determine in chambers an ac- 
tion involving title to a bank account in 
which the answer raised no issues of fact; 
a special judge in the county of his resi- 
dence has jurisdiction to hear and determine 
a demurrer in chambers, and to hear and 
determine a controversy without action. 


§ 7A-48 


Scott v. Scott, 259 N.C. 642, 131 S.E.2d 
478 (1963). 

Proceeding to Obtain Custody of Child. 
—A special judge has concurrent jurisdic- 
tion with the judge of the district to hear 
and determine a proceeding instituted by 
the mother of a child to obtain its custody, 
provided the proceeding can be heard and 
judgment rendered during the term of 
court the special judge is commissioned to 
hold. In re Cranford? 1231 UNG airy 66 
S.E.2d 35 (1949). 

Resident judge issued order to defendant 
wife to appear outside county and outside 
district to show cause why temporary 
order awarding custody of children to hus- 
band should not be made permanent. It 
was held that the judge was without juris- 
diction to hear the matter outside the dis- 
trict, and an order issued upon the hearing 
of the order to show cause was void ab 
initio. Patterson v. Patterson, 230 N.C. 
481, 53 S.E.2d 658 (1949). 

Rendering Judgment by Consent of Par- 
ties—A judge has no power to render 
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judgment after the expiration of the term 
of court without the consent of parties. 
Hardin v. Ray, 89 N.C. 364 (1883). 

By consent, the superior court can grant 
judgment in civil cases in vacation. Coates 
Bros. v. Wilkes, 94 N.C. 174 (1886). 

Jurisdiction to Order Payment of Ex- 
penses Out of the Recovery.—In an action 
by taxpayers against public officers under 
§ 128-10, to recover public funds unlaw- 
fully expended, plaintiffs disclaimed in 
their complaint any right personally to 
participate in the recovery. After recov- 
ery, and the entry of a consent judgment 
dismissing appeals, and after payment of 
the judgment, the resident judge, on peti- 
tion of one of the original taxpayer plain- 
tiffs, is then without jurisdiction under this 
section to order payments, out of the re- 
covery, of such petitioner’s expenses and 
counsel fees. Hill v. Stanbury, 224 N.C. 356, 
30 S.E.2d 150 (1944), commented on in 
23 N.C.L. Rev. 40. 

Applied in Parmele v. Eaton, 240 N.C. 
539, 83 S.E.2d 93 (1954). 


§ TA-48. Jurisdiction of emergency judges.—Emergency superior court 


judges have the same power and authority in all matters whatsoever, in the courts 
which they are assigned to hold, that regular judges holding the same courts 
would have. An emergency judge duly assigned to hold the courts of a county or 
judicial district has the same powers in the district in open court and in chambers 
as the resident judge or any judge regularly assigned to hold the courts of the 
district would have, but his jurisdiction in chambers extends only until the ses- 
sion is adjourned or the session expires by operation of law, whichever is later. 
(PxSess:) 19210 94saly CUSH sx 1435(b)2 1925.68; 10al e527 S42. 1951, 
78831969; c. TL90sSY395) 


Editor’s Note. — This section was for- 
merly § 7-52. It was revised and trans- 


chambers” terminates with the adjourn- 
ment or termination of the term of court 


ferred to its present position by Session 
Laws 1969, c. 1190, s. 39. 
The cases cited in the following annota- 
tion were decided under the former section. 
Limitations on Jurisdiction—The power 
and authority given to emergency judges 
are to be exercised only “in the courts in 


which he is assigned to hold. Lewis v. 
Harris, --238-_N:C. °642,° 78 S.E 2d") 715 
(1953). But the statute places no such 
limitation on the “in term” jurisdiction of 
an emergency judge. Strickland v. Korne- 
gay, 240 N.C. 758, 83 S.E.2d 903 (1954). 
Cited in Spaugh v. City of Charlotte, 239 


which they are assigned to hold.’ The N.C. 149, 79 S.E.2d 748 (1954). 


jurisdiction of an emergency judge “in 


§ 7A-49. Orders returnable to another judge; notice.—When any spe- 
cial or emergency judge makes any matter returnable before him, and thereafter 
he is called upon by the Chief Justice to hold court elsewhere, he shall order the 
matter heard before some other judge, setting forth in the order the time and 
place where it is to be heard, and he shall send copies of the order to the attorneys 
representing the parties in such matter. (Ex. Sess. 1921, c. 94, s. 2; C. S., s. 
1435(c).; 1951, c. 491,'s. 1/,1969,:c. 1190,.s)40.) 

Editor’s Note. — This section was for- ferred to its present position by Session 
merly § 7-53. It was revised and trans- Laws 1969, c. 1190, s. 40. 


§ 7A-49.1. Disposition of motions when judge disqualified.—When- 
ever a judge before whom a motion is made, either in open court or in chambers, 


102 


§ 7A-49.2 Cu. 7A. Jupicra, DEPARTMENT § 7A-49.3 
disqualifies himself from determining it, he may in his discretion refer the motion 
for disposition to the resident judge or any judge regularly holding the courts 
of the district or of any adjoining district, who shall have full power and authority 
to hear and determine the motion in the same manner as if he were the presiding 
judge of the district in which the cause arose. (1939, c. 48; 1961, c. 50; 1969, c. 
1190, s. 43.) 

Editor’s Note. — This section was for- 
merly § 7-62. It was revised and trans- 


ferred to its present position by Session 
Laws 1969, c. 1190, s. 43. 


§ TA-49.2. Civil business at criminal sessions; criminal business at 
civil sessions.—(a) At criminal sessions of court, motions in civil actions may 
be heard upon due notice, and trials in civil actions may be heard by consent of 
parties. Motions for confirmation or rejection of referees’ reports may also be 
heard upon ten days’ notice and judgment may be entered on such reports. The 
court may also enter consent orders and consent judgments, and try uncontested 
civil actions and uncontested divorce cases. 

(b) For sessions of court designated for the trial of civil cases only, no grand 
juries shall be drawn and no criminal process shall be made returnable to any 
civil session. (1901, c. 28; Rev., ss. 1507, 1508; 1913, c. 196; Ex. Sess. 1913, 
c. 23; 1915, cc. 68, 240; 1917, c. 13; C. S., ss. 1444, 1445; 1931, c. 394; 1947, c. 


25; 1969, c. 1190, s. 44.) 


Editor’s Note. — This section combines 
former §§ 7-72 and 7-73. The former sec- 
tions were revised, combined and trans- 
ferred to their present position by Session 
Laws 1969, c. 1190, s. 44. 

The cases cited in the following annota- 
tion were decided under the former sec- 
tions. 

Failure to Give Notice.—It is required 
by the provisions of this section that due 
notice be given of motions in civil action 
to be heard at a criminal term of court, 
and where the movant has failed to give 
the statutory notice of his motion, and 
the superior court has ordered a dismissal 
of the action, the judgment will be re- 
versed on appeal. Dawkins v. Phillips, 
185 N.C. 608, 116 S.E. 723 (1923). 

The superior court has authority to 
hear motions in civil actions at criminal 
terms only after due notice to the adverse 
party, and therefore when it does not af- 
firmatively appear that due notice was 


given of plaintiff's motion to be allowed 
to amend, the granting of the motion at a 
term of court for criminal cases only will 
be held for error as being presumptively 
outside the authority of the court. Beck 
v. Lexington Coca-Cola Bottling Co., 216 
N.C. 579, 5 S.E.2d 855 (1939). 

Motion for New Trial in Criminal Case 
May Not Be Determined at Civil Term.— 
A motion which, if allowed, would set aside 
a verdict and judgment in a case on the 
criminal docket, specifically, a motion for a 
new trial on the ground of newly discov- 
ered evidence, may not be determined at a 
term expressly restricted by statute as a 
term “for the trial of civil cases only.” Such 
a motion is for determination at a term of 
the court (in which the verdict and judg- 
ment to which the motion is addressed were 
rendered) provided for the trial of criminal 
cases. In re Renfrow, 247 N.C. 55, 100 
S.E.2d 315 (1957). 


§ 7A-49.3. Calendar for criminal trial Sessions.—(a) At least one 


week before the beginning of any session of the superior court for the trial of 
criminal cases, the solicitor shall file with the clerk of superior court a calendar 
of the cases he intends to call for trial at that session. The calendar shall fix a 
day for the trial of each case listed thereon. The solicitor may place on the calendar 
for the first day of the session all cases which will require consideration by the 
grand jury without obligation to call such cases for trial on that day. No case 
on the calendar may be called for trial before the day fixed by the calendar except 
by consent or by order of the court. Any case docketed after the calendar has 
been filed with the clerk may be placed on the calendar at the discretion of the 
solicitor. 

(b) All witnesses shall be subpoenaed to appear on the date listed for the trial 
of the case in which they are witnesses. Witnesses shall not be entitled to prove 
their attendance for any day or days prior to the day on which the case in which 


103 


§ 7A-50 Cu. 7A. Jupicra, DEPARTMENT § 7A-52 


they are witnesses is set for trial, unless otherwise ordered by the presiding judge. 


(c) Nothing in this section shall be construed to affect the authority of the 
court in the call of cases for trial. (1949, c. 169; 1969, c. 1190, s. 45.) 

Editor’s Note. — This section was for- For brief comment on section, see 27 
merly § 7-73.1. It was revised and trans- N.C.L. Rev. 451. 
ferred to its present position by Session 
Laws 1969, c. 1190, s. 45. 


ARTICLE 8. 


Retirement of Judges of the Superior Court; Retirement Compensation; 
Recall to Emergency Service; Disability Retirement. 


§ TA-50. Emergency judge defined.—As used in this article “emergency 
judge” means any judge of the superior court who has retired subject to recall to 
active service for temporary duty. (1967, c. 108, s. 2.) 


§ 7A-51. Age and service requirements for retirement of judges of 
the superior court and of the Administrative Officer of the Courts.—(a) 
Any judge of the superior court, or Administrative Officer of the Courts, who has 
attained the age of sixty-five years, and who has served for a total of fifteen years, 
whether consecutive or not, as a judge of the superior court, or as Administrative 
Officer of the Courts, or as judge of the superior court and as Administrative Of- 
ficer of the Courts combined, may retire and receive for life compensation equal to 
two thirds of the annual salary from time to time received by the occupant of the 
office from which he retired. 

(b) Any judge of the superior court, or Administrative Officer of the Courts, 
who has served for twelve years, whether consecutive or not, as a judge of the 
superior court, or as Administrative Officer of the Courts, or as judge of the 
superior court and as Administrative Officer of the Courts combined may, at age 
sixty-eight, retire and receive for life compensation equal to two thirds of the 
annual salary from time to time received by the occupant of the office from which 
he retired. 

(c) Any person who has served for a total of twenty-four years, whether con- 
tinuously or not, as a judge of the superior court, or as Administrative Officer of 
the Courts, or as judge of the superior court and as Administrative Officer of the 
Courts combined, may retire, regardless of age, and receive for life compensation 
equal to two thirds of the annual salary from time to time received by the occupant 
of the office from which he retired. In determining whether a person meets the 
requirements of this subsection, time served as district solicitor of the superior 
court prior to January 1, 1971, may be included, so long as the person has served 
at least eight years as a judge of the superior court, or as Administrative Officer 
of the Courts, or as judge of the superior court and Administrative Officer of the 
Courts combined. 

(d) Any judge of the superior court who has attained the age of seventy years 
must retire on the first day of the month following his seventieth birthday, and 
upon retirement such person is entitled to the benefits of this section, if he is other- 
wise qualified under subsections (a), (b), or (c). This subsection shall not require 
any judge of the superior court who reaches the age of seventy to retire until the 
expiration of the term of office during which he is or becomes qualified for retire- 
ment under the provisions of this article. (1967, c. 108, s. 2.) 


7A-52. Retired judges constituted emergency judges subject to 
recall to active service; compensation for emergency judges on recall.— 
(a) Judges of the superior court who retire under the provisions of § 7A-51 are 
hereby constituted emergency judges of the superior court for life. The Chief 
Justice of the Supreme Court may order any emergency judge who, in his opinion, 
is competent to perform the duties of a superior court judge, to hold regular or 
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special sessions of superior court, as needed. Orders of assignment shall be in 
writing and entered upon the minutes of the superior court. 


(b) In addition to the compensation provided in § 7A-51, each emergency judge 
assigned to temporary active service shall be paid by the State his actual expenses, 
plus one hundred dollars ($100.00) for each week of active service rendered under 
recall? (1967,"'c. 108, °s; 2:) 


§ 7A-53. Notice to Governor of intention to retire; commission as 
emergency judge.—Any judge of the superior court who is qualified and who 
desires to retire under the provisions of § 7A-51 shall notify the Governor in writ- 
ing of his intention to do so, including in the notice the facts which entitle him to 
retire. Upon receipt of such notice, the Governor shall issue a commission as emer- 
gency judge to the applicant, effective upon the date of his retirement. The commis- 
sion shall be effective for life. (1967, c. 108, s. 2.) 


§ 7A-54. Article applicable to judges retired under prior law. — All 
judges of the superior court who have heretofore retired and who are receiving 
retirement compensation under the provisions of any judicial retirement law 
previously enacted shall be entitled to the benefits of this article. All such judges 
shall be subject to assignment as emergency judges by the Chief Justice of the 
Supreme Court, except judges retired for total disability. (1967, c. 108, s. 2.) 


§ 7A-55. Retirement on account of total and permanent disability.— 
Every judge of the superior court or Administrative Officer of the Courts who has 
served for eight years or more on the superior court, or as Administrative Officer 
of the Courts, or on the superior court and as Administrative Officer of the Courts 
combined, and who while in active service becomes totally and permanently dis- 
abled so as to be unable to perform efficiently the duties of his office, and who 
retires by reason of such disability, shall receive for life compensation equal to two 
thirds of the annual salary from time to time received by the occupant of the office 
from which he retired. In determining whether a person meets the requirements 
for retirement under this section, time served as district solicitor of the superior 
court prior to January 1, 1971, may be included. Whenever any judge claims retire- 
ment benefits under this section on account of total and permanent disability, the 
Governor and Council of State, acting together, shall, after notice and an oppor- 
tunity to be heard is given the applicant, by a majority vote of said body, make 
findings of fact from the evidence offered. Such findings of fact shall be reduced 
to writing and entered upon the minutes of the Council of State. The findings so 
made shall be conclusive as to such matters and determine the right of the appli- 
cant to retirement benefits under this section. Judges retired under the provisions 
of this section are not subject to recall as emergency judges. (1967, c. 108, s. 2.) 


8§ 7A-56 to 7A-59: Reserved for future codification purposes. 


ARTICLE 9, 


Solicitors and Solicitorial Districts. 


§ TA-60. Solicitors and solicitorial districts.—Effective January 1, 1971, 
the State shall be divided into solicitorial districts, the numbers and boundaries of 
which shall be identical with those of the superior court judicial districts. In the 
general election of November, 1970, a solicitor shall be elected for a four-year 
term for each solicitorial district. The solicitor shall be a resident of the district 
for which elected, and shall take office on January 1 following his election. A 
vacancy in the office of solicitor shall be filled as provided in article IV, § 17 of 
the Constitution. (1967, c. 1049, s. 1.) 

Effective Date—See § 7A-67. 


§ 7A-61. Duties of solicitor.—The solicitor shall prosecute in the name of 
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the State all criminal actions requiring prosecution in the superior and district 
courts of his district, advise the officers of justice in his district, and perform such 
duties related to appeals to the appellate division from his district as the Attorney 
General may require. Effective January 1, 1971, the solicitor shall also represent 
the State in juvenile cases in which the juvenile is represented by an attorney. Each 
solicitor shall devote his full time to the duties of his office and shall not engage 
in the private practice of law. (1967, c. 1049, s. 1; 1969, c. 1190, s. 5.) 

Editor’s Note. — The 1969 amendment 1967, c. 1049, s. 1, this section will become 
added the second sentence. By the terms effective on Jan. 1, 1971. 
of § 7A-67, as enacted by Session Laws 


§ TA-62. Acting solicitor.—When a solicitor becomes for any reason un- 
able to perform his duties, the Governor shall appoint an acting solicitor to serve 
during the period of disability. An acting solicitor has all the power, authority 
and duties of the regular solicitor. He shall take the oath of office prescribed for 
the regular solicitor, and shall receive the same compensation as the regular solici- 
tor: (1967, c. 1049, s:'1.) 

Effective Date.—See § 7A-67. 


7A-63. Assistant solicitors. — Each solicitor shall be entitled to the 
number of full-time assistant solicitors set out in this subchapter, to be appointed by 
the solicitor, for the same term of office as the solicitor. A vacancy in the office 
of assistant solicitor shall be filled in the same manner as the initial appointment, 
for the remainder of the unexpired term. An assistant solicitor shall take the same 
oath of office as the solicitor, and shall perform such duties as may be assigned 
by the solicitor. He shall devote his full time to the duties of his office and shall 
not engage in the private practice of law during his term. (1967, c. 1049, s. 1; 
1969 ert eas.) 
Editor’s Note. — The 1969 amendment the terms of § 7A-67, as enacted by Ses- 
substituted “this subchapter” for “G.S. 7A- sion Laws 1967, c. 1049, s. 1, this section 
133” near the beginning of the section. By will become effective on Jan. 1, 1971. 


§ TA-64. Temporary assistance when dockets overcrowded.—When 
criminal cases accumulate on the dockets of the superior or district courts of a 
district beyond the capacity of the solicitor and his full-time assistants to keep 
the dockets reasonably current, the Administrative Officer of the Courts may, on 
request of the solicitor, supported by facts indicating the need for assistance: 


(1) Temporarily assign an assistant solicitor from another district, after con- 
sultation with the solicitor thereof, to assist in the prosecution of 
cases in the requesting district; or 

(2) Authorize the temporary appointment, by the requesting solicitor, of a 
qualified attorney to assist the requesting solicitor. 

The length of service and compensation of such temporary appointee shall be 
fixed by the Administrative Officer of the Courts in each case. (1967, c. 1049, 
ee) 

Effective Date.—See § 7A-67. 


§ 7A-65. Compensation and allowances of solicitors and assistant 
solicitors.—The annual salary of solicitors and full-time assistant solicitors shall 
be as provided in the Budget Appropriations Act. When traveling on official busi- 
ness, each solicitor and assistant solicitor is entitled to reimbursement for his sub- 
sistence and travel expenses to the same extent as State employees generally. 
(1967, c. 1049, s. 1.) 

Effective Date.—See § 7A-67. 


§ 7A-66. Removal of solicitors and assistant solicitors.—A solicitor 
or assistant solicitor may be suspended or removed from office, and reinstated, 
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for the same causes and under the same procedures as are applicable to removal of 
a district court judge. (1967, c. 1049, s. fa) 


Effective Date.—See § 7A-67. 


§ TA-67. Effective date.—Except as otherwise provided in § 7A-60, this 
article shall become effective January 1, 1971. (1967, c. 1049, s. 1.) 


ARTICLE 10, 
§§ 7A-68 to 7A-94: Reserved for future codification purposes. 


ARTICLE 11. 
Special Regulations. 


§ 7A-95. Reporting of trials. — (a) Court reporting personnel shall be 
utilized. if available, tor the reporting of trials in the superior court. [f court re- 
porters are not available in any county, electronic or other mechanical devices 
shall be provided by the Administrative Office of the Courts upon the request of 
the senior regular resident superior court judge. 

(b) The Administrative Office of the Courts shall from time to time investigate 
the state of the art and techniques of recording testimony, and shall provide such 
electronic or mechanical] devices as are found to be most efficient for this purpose. 

(c) If an electronic or other mechanical device is utilized, it shall be the duty 
of the clerk of the superior court or some person designated by the clerk to 
operate the device while a trial is in progress, and the clerk shall thereafter preserve 
the record thus produced, and transcribe the record as required. If stenotype, 
shorthand, or stenomask equipment is used, the original tapes, notes, discs or 
other records are the property of the State, and the clerk shall keep them in his 
custody. 

(d) Reporting of any trial may be waived by consent of the parties. 

(e€) Appointment of a reporter or reporters for superior court proceedings in 
each district shall be made by the senior regular resident superior court judge. 
The compensation and allowances of reporters in each district shal] be fixed by 
the senior regular resident superior court judge, within limits determined by the 
Administrative Officer of the Courts, and paid by the State. 

(f) This section applies only to those districts wherein a district court is 
established. (1965, c. 310, s. 1; 1969, c. 1190,:s:: 7.) 

Editor’s Note. — The 1969 amendment 
added the second sentence of subsection 


(é), 


§ 7A-96. Court adjourned by sheriff when judge not present.—TIf the 
judge of a superior court shall not be present to hold any session of court at the 
time fixed therefor, he may order the sheriff to adjourn the court to any day 
certain during the session, and on failure to hear from the judge it shall be the 
duty of the sheriff to adjourn the court from day to day, unless he shall be sooner 
informed that the judge for any reason cannot hold the session. (Code, s. 926; 
1887, c. 13; 1901, c. 269; Rev., s. 1510; C. S., s. 1448; 1969, c. 1190, s. 49.) 


Editor’s Note. — This section was for- 
merly § 7-76. It was rewritten and trans- 
ferred to its present position by Session 
Laws 1969, c. 1190, s. 49. 

The cases cited in the following annota- 
tion were decided under the former sec- 
tion. 

For comment on this Section, see 21 
N.C.L. Rev. 338. 

Presumption of Adjournment, — Where 
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the record recited that a regular term of 
a superior court was opened and_ held 
Wednesday, instead of on Monday, of the 
week fixed by the statutes, it will be pre- 
sumed that the sheriff had duly opened 
the court and adjourned it from day to 
day as provided in this section. State v. 
Weaver, 104 N.C. 758, 10 S.E. 486 (1889). 

Duty of Defendant to Attend Special 
Term.—A defendant bound over to an- 


§ 7A-97 


swer a criminal charge at a regular term of 
the superior court, which term is not held 
in consequence of the absence of the 
judge, is required to attend an intervening 
special term subsequently appointed and 
held. State v. Horton, 123 N.C. 695, 31 S.E. 
218 (1898). 

All Matters Carried Over.—This sec- 
tion by operation of law carries all mat- 
ters over to the next term, in the same 
plight and condition. State v. Horton, 123 
N.C. 695, 31 S.E. 218 (1898). 

Newly Elected Judge——Where a newly 
elected judge, as successor to one who 
was to have held the term of a court com- 
mencing on the 30th of December, con- 
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tinuing for several weeks, and designated 
by the statute as a spring term, has 
ordered the sheriff to adjourn the court 
from day to day, not exceeding four days, 
to enable him to take the oath of office 
and preside, and accordingly he qualifies 
and holds the court, those of his acts are 
valid, as an officer de jure. And if not, they 
are valid as those of an officer de facto, 
and an exception to the validity of a trial 
of an action on that ground is untenable. 
State v. Harden, 177 N.C. 580, 98 S.E. 782 
(1919). 

Stated in State v. McGimsey, 80 N.C. 377 
(1879). 


$§ 7TA-97 to 7A-100: Reserved for future codification purposes. 


ARTICLE 12. 


Clerk of Supertor Court. 


§ 7A-101. Compensation.—(a) The clerk of superior court is a full-time 
employee of the State and shall receive an annual salary, payable in equal monthly 
installments, based on the population of the county, as determined by the 1960 
federal decennial census, according to the following schedule: 


Population 
Less than 10,000 
10,000 to 19,999 
20,000 to 49,999 
50,000 to 99,999 
100,000 to 149,999 
150,000 to 199,999 
200,000 and above 


When a county changes from one pop 
any future federal decennial census, the sa 
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10,200.00 
11,500.00 
13,200.00 
15,500.00 
18,000.00 


ulation group to another as a result of 
lary of the clerk shall be changed to the 


salary appropriate for the new population group on July 1 of the first full biennium 
subsequent to the taking of the census (July 1, 1971; July 1, 1981; etc.), except 
that the salary of an incumbent clerk shall not be decreased by any change in popu- 


lation group during his term. 


The salary set forth in this section shall constitute the clerk’s sole compensation, 


and he shali receive no fees, commissions, or other compensation by virtue of his 


office, except as provided in subsection (b) 


of this section. 


(b) For the fiscal year beginning July 1, 1967, and annually thereafter, the Ad- 


ministrative Officer of the Courts may, in 


his discretion, authorize an increase in 


the annual salary of any clerk of the superior court in an amount not to exceed 
ten percent (10%) of the salary set forth in subsection (a). In no event, however, 
shall the increase or increases cause the salary of any clerk to exceed the salary 
set out in subsection (a) for the next higher population group. Salary increases for 
any clerk in the population group of 250,000 and above shall not exceed ten percent 


(10%) of the salary set out in subsection (a) for that group. 


An increase in the salary of the clerk 


shall be based on a finding by the Admin- 


istrative Officer of the Courts of one or more of the following : 


(1) The records and reports of the clerk meet high standards of completeness, 
accuracy, and timeliness, and the operations of the clerk’s office are dis- 
charged with exceptional efficiency and economy ; or 

(2) The responsibilities of the clerk, due to rapid population growth or rapid 
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increase in judicial business, have increased above the average for 
clerks in his salary grouping. 

The decision of the Administrative Officer of the Courts under this subsection 
shall be final. This subsection shall not apply to a clerk who has served less than 
one year in office. (1965, c. 310, s. 1; 1967, c. 691, s. De lOGI Perl ESOS, 3: ) 

Editor’s Note. — The 1967 amendment The 1969 amendment rewrote the table in 
designated the former provisions of the sec- subsection (a). 
tion as subsection (a), added subsection (b) 
and rewrote the exception at the end of 
what is now subsection (a). 


§ 74-102. Number, salaries, appointment, etc., of assistants, depu- 
ties and employees.—The numbers and salaries of assistant clerks, deputy 
clerks, and other employees in the office of each clerk of superior court shall be 
determined by the Administrative Officer of the Courts, after consultation 
with the clerk of superior court and with the board of county commis- 
sioners or its designated representative in each county, and the salaries 
shall be fixed with due regard to the salary levels and the economic situa- 
tion in the county. All personnel in the clerk’s office are employees of the 
State. The clerk of superior court appoints the assistants, deputies, and other 
employees in his office, to serve at his pleasure. (1965, c. 31 Ouse) 


§ 7A-102.1. Transfer of sick leave earned as county or municipal 
employees by certain employees in offices of clerks of superior court.— 
(a) All assistant clerks, deputy clerks and other employees of the clerks of the 
superior court of this State, secretaries to superior court judges and solicitors, and 
court reporters of the superior courts, who have heretofore been, or shall here- 
after be, changed in status from county employees to State employees by reason 
of the enactment of chapter 7A of the General Statutes, shall be entitled to transfer 
sick leave accumulated as a county employee pursuant to any county system and 
standing to the credit of such employee at the time of such change of status to State 
employee, not exceeding earned sick leave in an amount totaling 30 work days. 
Such earned sick leave credit shall be certified to the Administrative Office of the 
Courts by the official or employee responsible for keeping sick leave records for 
the county, and the Administrative Office of the Courts shall accord such trans- 
ferred sick leave credit the same status as if it had been earned as a State employee. 

(b) All clerks, assistant clerks, deputy clerks and other employees of any 
court inferior to the superior court which has been or may be abolished by reason 
of the enactment of chapter 7A of the General Statutes, who shall thereafter be- 
come a State employee by employment in the Judicial Department, shall be entitled 
to transfer sick leave earned as a municipal or county employee pursuant to any 
municipal or county system in effect on the date said court was abolished, not 
exceeding earned sick leave in an amount totaling 30 work days. Such earned sick 
leave credit shall be certified to the Administrative Office of the Courts by the 
official or employee responsible for keeping sick leave records for the municipality 
or county, and the Administrative Office of the Courts shall accord such transferred 
sick leave credit the same status as if it had been earned as a State employee. (1967, 
c. 1187, ss. 1, 2; 1969, c. 1190, s. 8.) 

Editor’s Note.—Section 4, c. 1187, Ses- The 1969 amendment inserted “secre- 
sion Laws 1967, provides: “This act shall taries to superior court judges and solici- 
become effective upon its ratification and tors” near the beginning of subsection (a) 
shall be effective retroactively to December and substituted “Judicial Department” for 
5, 1966, with respect to employees whose “office of the clerk of the superior court” in 
status has already been changed by opera- the first sentence of subsection (b). 
tion of law.” 


§ 7A-103. Accounting for fees and other receipts; annual audit.—The 
Administrative Office of the Courts, subject to the approval of the State Auditor, 
shall establish procedures for the receipt, deposit, protection, investment, and 
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disbursement of all funds coming into the hands of the clerk of superior court. 
The fees to be remitted to counties and municipalities shall be paid to them 
monthly by the clerk of superior court. 

The State Auditor shall conduct an annual post audit of the receipts, disburse- 
ments, and fiscal transactions of each clerk of superior court, and furnish a copy 
to the Administrative Office of the Courts. (1965, c. 310, s. 1; 1969, c. 1190, s. 9.) 

Editor’s Note. — The 1969 amendment tration” following “Courts” near the begin- 
deleted “and the Department of Adminis- ning of the first sentence. 


§ 7A-104. Suspension, removal, and reinstatement of clerk.—A clerk 
of superior court may be suspended or removed from office, and reinstated, for the 
same causes and under the same procedures as are applicable to a district court 
judge, except that the procedure shall be initiated by the filing of a sworn affidavit 
with the chief district judge of the district in which the clerk resides. If suspension 
is ordered, the senior regular resident superior court judge shall appoint some 
qualified person to act as clerk during the period of the suspension. (1967, c. 691, 
s. 6.) 

Editor’s Note.—Section 6, c. 691, Session former section derived from s. 1, c. 310, Sse 
Laws 1967, repealed former § 7A-104 and _ sion Laws 1965, and related to the bond of 
enacted a new section in lieu thereof. The the clerk. 


§ 7A-105. Bonds of clerks, assistant and deputy clerks, and em- 
ployees of office.—The Administrative Officer of the Courts may require, or 
purchase, in such amounts as he deems proper, individual or blanket bonds for any 
and all clerks of superior court, assistant clerks, deputy clerks, and other persons 
employed in the offices of the various clerks of superior court, or one blanket bond 
covering all such clerks and other persons, such bond or bonds to be conditioned 
upon faithful performance of duty, and made payable to the State. The premiums 
shall be paid by the State. (1965, c. 310, s. 1; 1967, c. 691, s. 7.) 

Editor’s Note. — The 1967 amendment 
rewrote the section. 


§ 7A-106. Application of article—The provisions of this article apply in 
each county of the State on and after the date that a district court is established 
therein. (1965, c. 310, s. 1.) 


§§ 7A-107 to 7A-129: Reserved for future codification purposes. 


SUBCHAPTER IV. DISTRICT COURT DIVISION OF THE 
GENERAL COURT OF JUSTICE. 


ARTICLE 13. 
Creation and Organization of the District Court Division. 


§ 7A-130. Creation of district court division and district court dis- 
tricts; seats of court.—The district court division of the General Court of 
Justice is hereby created. It consists of various district courts organized in terri- 
torial districts. The numbers and boundaries of the districts are identical to those 
of the superior court judicial districts. The district court shall sit in the county 
seat of each county, and at such additional places in each county as the General 
Assembly may authorize, except that sessions of court are not required at an 
additional seat of court unless the chief district judge and the Administrative Of- 
ficer of the Courts concur in a finding that the facilities are adequate. (1965, c. 


310;s215) 


§ 7A-131. Establishment of district courts.—District courts are estab- 
lished, within districts, in accordance with the following schedule: 
(1) On the first Monday in December, 1966, the first, the twelfth, the four- 
teenth, the sixteenth, the twenty-fifth, and the thirtieth districts ; 
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(2) On the first Monday in December, 1968, the second, the third, the fourth, 
the fifth, the sixth, the seventh, the eighth, the ninth, the tenth, the 
eleventh, the thirteenth, the fifteenth, the eighteenth, the twentieth, the 


twenty-first, the twenty-fourth, the 
and the twenty-ninth districts ; 


twenty-sixth, the twenty-seventh, 


(3) On the first Monday in December, 1970, the seventeenth, the nineteenth, 
the twenty-second, the twenty-third, and the twenty-eighth districts. 


b1965/c. 310%s_ 1-) 


Issuance of Warrants. — Only officials 
authorized to issue warrants by statutes in 
force on November 6, 1962, may continue 
to issue warrants until district courts are 
established in the district. State v. Mat- 


Cited in In re Holt, 1 N.C. App. 108, 
160 S.E.2d 90 (1968); Kinney v. Goley, 4 
N.C. App. 325, 167 S.E.2d 97 (1969); State 
v. Stilley, 4 N.C. App. 638, 167 S.E.2d 529 
(1969). 


thews, 270 N.C. 35, 153 S.E.2d 791 (1967). 


§ 7A-132. Judges, prosecutors, full-time assistant prosecutors and 
magistrates for district court districts.—Fach district court district shall 
have one or more judges and one prosecutor. Each county within each district 
shall have at least one magistrate. 


For each district the General Assembly shall prescribe the numbers of district 
judges, and the numbers of full-time assistant prosecutors. For each county within 
each district the General Assembly shall prescribe a minimum and a maximum 
number of magistrates. (1965, c. 310, s. 1.) 

Amendment Effective January 1, 1971. 
—Session Laws 1967, c. 1049, s. 5, effective 
Jan. 1, 1971, will substitute “solicitor” for 
“prosecutor” at the end of the first sen- 


tence, and will substitute “solicitors” for 
“prosecutors” at the end of the third 
sentence. 


§ 7A-133. Numbers of judges and full-time assistant prosecutors, by 
districts; numbers of magistrates and additional seats of court, by coun- 
ties.—Each district court district shall have the numbers of judges and full-time 
assistant prosecutors, and each county within the district shall have the numbers 
of magistrates and additional seats of court, as set forth in the following table: 


Full- 


Time Additional 
Asst. Magistrates Seats of 
District Judges Pros. County Min. - Max, Court 
1 2 0 Camden 1 Z 
Chowan rs 3 
Currituck 1 2 
Dare 2 a 
Gates 2 3 
Pasquotank 3 4 
Perquimans 2 3 
Z 2 0 Martin 3 4 
Beaufort 4 = Belhaven 
Tyrrell 1 2 
Hyde 2 3 
Washington 3 + 
x { 4 1 Craven 5 7 
Pitt 9 pul Farmville 
Ayden 
Pamlico 2 3 
Carteret 4 5 
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District 


4 


10 


1) 


12 


13 


14 
15 


16 


Judges 


4 


County 


Sampson 
Duplin 
Jones 
Onslow 


New Hanover 


Pender 


Northampton 


Halifax 
Bertie 
Hertford 


Nash 
Edgecombe 
Wilson 


Wayne 
Greene 
Lenoir 


Person 
Granville 
Vance 
Warren 
Franklin 


Wake 


Harnett 
Johnston 


Lee 


Cumberland 
Hoke 


Bladen 
Brunswick 
Columbus 


Durham 


Alamance 
Chatham 
Orange 


Robeson 


Scotland 
112 
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Additional 
Seats of 
Court 


Roanoke Rapids 


Rocky Mount 
Rocky Mount 


Mount Olive 


Apex 
Wendell 
Fuquay- 
Varina 


Dunn 
Benson and 
Selma 


Shallotte 
Tabor City 


Burlington 
Siler City 
Chapel Hill 


Fairmont 
Maxton 

Red Springs 
Rowland 

St. Pauls 
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Full- Additional 
Time Magistrates Seats of 
ae Asst. Min. - Max. Court 
District Judges Pros. County 


a 
17 4 Caswell Z 3 
Rockingham + 8 Reidsville 
Eden 
Madison 
Stokes 2 
Surry 4 


18 7 4 Guilford 


19 > Cabarrus 
Montgomery 
Randolph 
Rowan 


20 4 1 Stanly 
Union 
Anson 
Richmond 
Moore 


21 5 Z Forsyth 
Pd 4 Alexander 


Davidson 
Davie 
Iredell 


23 2 Alleghany 
Ashe 
Wilkes 
Yadkin 


24 2 0 Avery 
Madison 
Mitchell 
Watauga 
Yancey 


2s 4 1 Burke 
Caldwell 
Catawba 


26 7 4 Mecklenburg 15 Ze 


21. = 2 Cleveland 
Gaston 
Lincoln 


28 4 Buncombe 


29 3 1 Henderson 
McDowell 
Polk 
Rutherford 
Transylvania 
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High Point 


Kannapolis 


Hamlet 
Southern Pines 
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Kernersville 


Thomasville 


Mooresville 


Hickory 
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Full- 
Time Additional 
Asst Magistrates Seats of 
District Judges Pros. County Min, Max. Court 
30 2 0 Cherokee 2 3 
Clay 1 Z 
Graham 2 3 
Haywood + 6 Canton 
Jackson 2 3 
Macon 4 3 
Swain 2 3 








(1965, c. 910%. 1; 1967, c= 691,159 5 591969) ‘c. 527 ert 190-67) sce 


Editor’s Note.—Session Laws 1967, c. twenty-eighth judicial districts. The in- 


691, s. 8, struck out the former table and 
inserted the present table in lieu thereof. 


Session Laws 1969, c. 527, designated Bel- 
haven as an additional seat of court for 
Beaufort County. 


Session Laws 1969, c. 1190, s. 10, sub- 
sections (b) through (e), effective July 1, 
1969, increased the number of judges in 
the twenty-fifth judicial district from three 
to four and the number of judges in the 
eighteenth and twenty-sixth judicial dis- 
tricts from six to seven, increased the 
number of full-time assistant prosecutors 
in the fourteenth judicial district from zero 
to one, in the eighteenth and twenty-sixth 
judicial districts from three to four and 
in the twenty-seventh judicial district from 
one to two, changed the minimum and 
maximum quotas of magistrates for An- 
son, Beaufort, Duplin, Guilford, Harnett, 
Johnston, Moore, Onslow, Pitt, Richmond 


crease in the number of judges in the 
twenty-fifth judicial district is made effec- 
tive the first Monday in December, 1966, 
and the increase in the number of judges 
for the eighteenth and twenty-sixth judi- 
cial districts is made effective the first 
Monday in December, 1968. 


Session Laws 1969, c. 1254, effective 
July 1, 1969, inserted in the table provision 
for a seat of the district court in Hamlet 
in Richmond County. 


Amendment Effective January 1, 1971.— 
Session Laws 1969, c. 1190, s. 10, subsec- 
tion (a), effective Jan. 1, 1971, will delete 
the words “and full-time assistant prose- 
cutors” in the first sentence of this sec- 
tion and will delete the heading “Full- 
Time Assistant Prosecutors” and all num- 
bers under that heading in the table. Ses- 
sion Laws 1969, c. 1190, s. 10, subsection 
(f), repeals Session Laws 1967, c. 1049, s. 


5, subsection (2), which would also have 
amended this section effective Jan. 1, 1971. 


and Stanly counties, and added to the 
table provisions for the seventeenth, nine- 
teenth, twenty-second, twenty-third and 


§ 74-134. Family court services.—In any district court district having a 
county with a population of 85,000 or more, according to the latest federal decen- 
nial census, the chief district judge and the Administrative Officer of the Courts 
may determine that special counselor services should be made available in the dis- 
trict to the district judge or judges hearing domestic relations and juvenile cases. 
In this event, the chief district judge may appoint a chief counselor and such assis- 
tant counselors as the Administrative Officer may authorize, to provide investi- 
gative, supervisory, and other related services. The salaries of the chief counselor 
and the assistant counselors shall be determined by the Administrative Officer 
of the Courts, with due regard to the salary levels and the economic situation in 
the district, and all counselors shall be employees of the State. The chief coun- 
selor and his assistants shall serve at the pleasure of the chief district judge. 
Counselors shall have the same powers and authority as is conferred upon juvenile 
court probation officers by G. S. 110-33. (1965, c. 310, s. 1; 1967, c. 691, s. 9; ¢. 
1164.) 

Editor’s Note.—The first 1967 amend- 
ment substituted “85,000” for 100,000” 
near the beginning of the section. 


§ 7A-135. Transfer of pending cases when present inferior courts 
replaced by district courts.—On the date that the district court is established in 
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any county, cases pending in the inferior court or courts of that county shall be 
transferred to the appropriate division of the Genera] Court of Justice, and all rec- 
ords of these courts shall be transferred to the office of clerk of superior court in 
that county pursuant to rule of Supreme Court. (1965, c. 310, s. 1.) 


§§ 7A-136 to 7A-139: Reserved for future codification purposes. 


ARTICLE 14. 


District Judges. 


§ 7TA-140. Number; election; term; qualification; oath.—There shall 
be at least one district judge for each district. Each district judge shall be elected 
by the qualified voters of the district court district in which he is to serve at the 
time of the election for members of the General Assembly. The number of judges 
for each district shall be determined by the General Assembly. Each judge shall be 
a resident of the district for which elected, and shall serve a term of four years, 
beginning on the first Monday in December following his election. 

Each district judge shall devote his full time to the duties of his office. He 
shall not practice law during his term, nor shall he during such term be the part- 
ner or associate of any person engaged in the practice of law. 

Before entering upon his duties, each district judge, in addition to other oaths 
prescribed by law, shall take the oath of office prescribed for a judge of the General 
Court of Justice. (1965, c. 310, s. 1; 1969, c. 1190, 's. 11.) 

Editor’s Note. — The 1969 amendment 
rewrote the last paragraph. 


§ 7A-141. Designation of chief judge; assignment of judge to another 
district for temporary or specialized duty.—When more than one judge is 
authorized in a district, the Chief Justice of the Supreme Court shall designate one 
of the judges as chief district judge to serve in such capacity at the pleasure of 
the Chief Justice. In a single judge district, the judge is the chief district judge. 

The Chief Justice may transfer a district judge from one district to another for 
temporary or specialized duty. (1965, c. 310, s. 1.) 


§ 7A-142. Vacancies in office.—A vacancy in the office of district judge 
shall be filled for the unexpired term by appointment of the Governor from nomi- 
nations submitted by the bar of the judicial district. If the district bar fails to 
submit nominations within two weeks from the date the vacancy occurs, the Gov- 
ernor may appoint to fill the vacancy without waiting for nominations. (1965, c. 


S10 hai <) 


§ 7A-143. Suspension; removal; reinstatement.—The following shall be 
grounds for suspension of a district judge or for his removal] from office: 


(1) Willful or habitual neglect or refusal to perform the duties of his office; 
(2) Willful misconduct or maladministration in office ; 

(3) Corruption ; 

(4) Extortion ; 

(5) Conviction of a felony ; or 

(6) Mental or physical incapacity. 

A proceeding to suspend or remove a district judge is commenced by filing with 
the clerk of superior court of the county where the judge resides a sworn affidavit 
charging the judge with one or more grounds for removal. The clerk shall immedi- 
ately bring the matter to the attention of the senior regular resident superior court 
judge for the district, who shall within 15 days either review and act on the 
charges or refer them for review and action within 15 days to another superior 
court judge residing in or regularly holding the courts of the district. If the su- 
perior court judge upon review finds that the charges if true constitute grounds 
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for suspension, he may enter an order suspending the district judge from perform- 
ing the duties of his office until a final determination of the charges on the merits. 
During suspension the salary of the judge continues. 


If suspension is ordered, the suspended judge shall receive immediate written 
notice of the proceedings and a true copy of the charges, and the matter shall be 
set tor hearing not less than 10 days nor more than 30 days thereafter. The matter 
shall be set for hearing before the judge who originally examined the charges or 
before another regular superior court judge resident in or regularly holding the 
courts of the district. The hearing shall be open to the public. All testimony offered 
shall be recorded. At the hearing the superior court judge shall hear evidence and 
make findings of fact and conclusions of law and if he finds that one of the above 
grounds for removal exists, he shall enter an order permanently removing the dis- 
trict judge from office, and terminating his salary. If he finds that no grounds exist, 
he shall terminate the suspension. 


The district judge may appeal from an order of removal to the Court of Appeals 
on the basis of error of law by the superior court. Pending decision of the case 
on appeal, the district judge shal) not perform any of the duties of his cffice. If, 
upon final determination, he is ordered reinstated either by the appellate division or 
by the superior court upon remand, his salary shall be restored from the date of 
the original order of removal. (1965, c. 310, s. 1; 1967, c. 108, s. 3.) 

Editor’s Note. — The 1967 amendment last paragraph, and substituted “appellate 
substituted “Court of Appeals” for “Su- division” for “Supreme Court” in the third 
preme Court” in the first sentence of the sentence of the last paragraph. 


§ 74-144. Compensation.—Each judge shall receive the annual salary 
provided in the Budget Appropriations Act, and reimbursement on the same basis 
as State employees generally, for his necessary travel and subsistence expenses. 
(2965,"c. 3 LOSS 1907, Gol sso) 0.) 

Editor’s Note. — The 1967 amendment sisted of three sentences and specified the 
rewrote the section, which formerly con- amount of compensation. 


§ 7A-145. Holdover judges; judges taking office after ratification of 
chapter.—A judge who becomes a district judge by holding over under the pro- 
visions of Article IV, § 21 of the Constitution (herein referred to as a holdover 
judge) shall perform only such duties in each district as the chief district judge 
shall determine. A holdover judge who is not assigned full-time duties, and who 
is a practicing attorney, may continue the practice of law. A vacancy in the office 
of holdover judge shall not be filled. 


The term of any judge taking office after the ratification of this chapter to serve 
any existing inferior court in a county shall, unless it has sooner expired, auto- 
matically expire on the date on which a district court is established for that county. 

The compensation of a holdover judge until the expiration of his term shall not 
be less than that which he received during the last full year of his former judgeship. 
If he is assigned to full-time duty as a district judge, he shall receive not less than 
the salary and allowances of a regular district judge for the period of the assign- 
ment. If he is assigned to less than full-time duties, which duties nevertheless re- 
quire more time than he was devoting to his former judgeship, he shall receive 
such additional compensation and allowances as may be determined by the Admin- 
istrative Officer of the Courts, but in no case more than that received by a regular 
district judge. (1965, c. 310, s. 1.) 

Editor’s Note.—The act inserting this provided im this act, this act shall become 
chapter was ratified April 27, 1965. Section effective on July 1, 1965.” 

5 of the act provides: “Except as otherwise 


§ 7A-146. Administrative authority and duties of chief district judge. 
—The chief district judge, subject to the general supervision of the Chief Justice 
of the Supreme Court, has administrative supervision and authority over the op- 
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eration of the district courts and magistrates in his district. These powers and 
duties include, but are not limited to, the following : 


(1) Arranging schedules and assigning district judges for sessions of district 
courts ; 

(2) Arranging or supervising the calendaring of matters for trial or hearing; 

(3) Supervising the clerk of superior court in the discharge of the clerical 
functions of the district court ; 

(4) Assigning matters to magistrates, and prescribing times and places at 
which magistrates shall be available for the performance of their duties ; 

(5) Making arrangements with proper authorities for the drawing of civil 
court jury panels and determining which sessions of district court shall 
be jury sessions ; 

(6) Arranging for the reporting of civil cases by court reporters or other 
authorized means ; 

(7) Arranging sessions, to the extent practicable for the trial of specialized 
cases, including traffic, domestic relations, and other types of cases, and 
assigning district judges to preside over these sessions so as to permit 
maximum practicable specialization by individual judges; 

(8) Promulgating a schedule of traffic offenses for which magistrates and 
clerks of court may accept written appearances, waivers of trial, and 
pleas of guilty, and establishing a schedule of fines therefor ; 


(9) Assigning magistrates, in an emergency, to temporary duty outside the 
county of their residence, but within the district ; and 
(10) Designating another district judge of his district as acting chief district 
judge, to act during the absence or disability of the chief district judge. 
(1965 "ca310ise1.) 
Opinions of Attorney General.—Honor- 
able John C. Clifford, Judge of the Twenty- 
first Judicial District Court, 10/7/69. 


§ 74-147. Specialized judgeships.—(a) Prior to January 1 of each year 
in which elections for district court judges are to be held, the Administrative Of- 
ficer ot the Courts may, with the approval of the chief district judge, designate one 
or more judgeships in districts having three or more judgeships, as specialized 
judgeships, naming in each case the specialty. Designations shall become effective 
when filed with the State Board of Elections. Nominees for the position or posi- 
tions of specialist judge shal] be made in the ensuing primary and the position or 
positions shall be filled at the general] election thereafter. The State Board of Elec- 
tions shall prepare primary and general election ballots to effectuate the purposes 
of this section. 


(b) The designation of a specialized judgeship shall in no way impair the right 
of the chief district judge to arrange sessions for the tria] of specialized cases and 
to assign any district judge to preside over these sessions. A judge elected to a 
specialized judgeship has the same powers as a regular district judge. (1965, 


eal S2 ib.) 


§ 7A-148. Annual conference of chief district judges. — (a) The chief 
district judges of the various district court districts shall meet at least once a year 
upon call of the Chief Justice of the Supreme Court to discuss mutual problems 
affecting the courts and the improvement of court operations, to prepare and adopt 
a uniform schedule of traffic offenses for which magistrates and clerks of court 
may accept written appearances, waivers of trial and pleas of guilty, and establish 
a schedule of fines therefor, and to take such further action as may be found prac- 
ticable and desirable to promote the uniform administration of justice. 


(b) The chief district judges shall prescribe a multicopy uniform traffic ticket 
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and complaint for exclusive use in each county of the State not later than Decem- 
ber 31597071965, ¢/ 310, sh lis 1967 9:ce691 Fer L5) 

Editor’s Note. — The 1967 amendment section as subsection (a) and added sub- 
designated the former provisions of the section (b). 


§§ 7A-149 to 7A-159: Reserved for future codification purposes. 


ARTICLE 15. 
District Prosecutors. 
§$ 7A-160 to TA-165: See Supplement. 
§§ TA-166 to TA-169: Reserved for future codification purposes. 


ARTICLE 16. 
Magistrates. 


§ 7A-170. Nature of office; oath; office and court hours.—A magis- 
trate is an officer of the district court. Before entering upon the duties of his 
office, a magistrate shall take the oath of office prescribed for a magistrate of the 
General Court of Justice. The times and places at which each magistrate is required 
to maintain regular office and court hours and to be otherwise available for 
the performance of his duties is prescribed by the chief district judge of the 
district in which he is resident, but a magistrate possesses all the powers of his 
office at all times during his term. (1965, c. 310, s. 1; 1969, c. 1190, s. 13.) 

Editor’s Note. — The 1969 amendment 
rewrote the second sentence. 


§ 7A-171. Numbers; fixing of salaries; appointment and terms; va- 
cancies.—(a) The General Assembly shall establish a minimum and a maximum 
quota of magistrates for each county. In no county shall the minimum quota be 
less than one. A magistrate shall be a resident of the county for which appointed. 

(b) Not later than the first Monday in September of each even-numbered year, 
the Administrative Officer of the courts, after consultation with the chief district 
judge (or the senior regular resident superior court judge, if there is no chief 
district judge) shall prescribe and notify the clerk of superior court of the salaries 
to be paid to the various magistrates to be appointed to fill the minimum quota 
established for the county. A salary shall be prescribed for each office within the 
minimum quota upon consideration of the time which the particular magistrate 
will be required by the chief district judge to devote to the performance of the 
duties of his office. Not later than the first Monday in October of each even- 
numbered year, the clerk of superior court shall submit to the senior regular resi- 
dent superior court judge of his district the names of two (or more, if requested by 
the judge) nominees for each magisterial office in the minimum quota established 
for the county, specifying as to each nominee the salary level for which nominated. 
Not later than the first Monday in November, the senior regular superior court 
judge shall, from the nominations submitted by the clerk of superior court, appoint 
magistrates to fill the minimum quota established for each county of his district, 
such appointments to be at the various salary levels prescribed by the Adminis- 
trative Officer of the Courts. The term of a magistrate so appointed shall be two 
years, commencing on the first Monday in December of each even-numbered year. 

(c) After the biennial appointment of the minimum quota of magistrates, ad- 
ditional magistrates in a number not to exceed, in total, the maximum quota estab- 
lished for each county may be appointed in the following manner. The chief district 
judge, with the approval of the Administrative Officer of the Courts, may certify 
to the clerk of superior court that the minimum quota is insufficient for the efficient 
administration of justice and that a specified additional number, not to exceed the 
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maximum quota established for the county, is required at salary levels specified 
by the Administrative Officer for each additional office. Within 15 days after the 
receipt of this certification the clerk of superior court shall submit to the senior 
regular resident superior court judge of his district the names of two (or more, if 
requested by the judge) nominees for each additional magisterial office, specifying 
as to each nominee the salary level for which nominated. Within 15 days after 
receipt of the nominations the senior regular resident superior court judge shall 
from the nominations submitted appoint magistrates in the number and at the 
salary levels specified in the certification. A magistrate so appointed shall serve 
a term commencing immediately and expiring on the same day as the terms of 
office of magistrates appointed to fill the minimum quota for the county. 


(d) A vacancy in the office of magistrate is filled in the following manner. 
Whether the magistrate in whose office a vacancy occurs was appointed to fill the 
minimum quota or as an additional appointment, the clerk of the superior court 
shall within 30 days after such vacancy occurs submit to the senior regular resident 
superior court judge the names of two (or more, if requested by the judge) nomi- 
nees for the office vacated, and at the same salary level. Within 15 days after receipt 
of the nominations, the senior regular resident superior court judge shall appoint 
from the nominations received a magistrate who shall take office immediately and 
eee for the remainder of the unexpired term. (1965, c. 310, s. 1; 1967, c. 691, 
$711.53) 


Editor’s Note. — The 1967 amendment 
substituted “the names of two (or more, if 
requested by the judge) nominees for each 
magisterial office in” for “nominations of 
magistrates to fill” in the third sentence of 
subsection (b), substituted “the names of 
two (or more, if requested by the judge) 


nominees for each additional magisterial of- 
fice” for “nominations of magistrates to fill 
the additional offices” in the third sentence 
of subsection (c) and substituted “the 
names of two (or more, if requested by the 
judge) nominees” for “nominations” in the 
second sentence in subsection (d). 


§ 7A-172. Minimum and maximum salaries.— Magistrates shall receive 


not less than one thousand two hundred 
seventy-two hundred dollars ($7,200.00) 
1186, s. 6.) 

Editor’s Note. — The 1969 amendment 
increased the maximum salary from six 


dollars ($1,200.00) and not more than 
pemeyear.” (1965, c; 310, is, 1+ 1969, c. 


thousand dollars to seventy-two hundred 
dollars. 


§ 7A-173. Suspension; removal; reinstatement. — (a) A magistrate 
may be suspended from performing the duties of his office by the chief district 
judge, or removed from office by the senior regular resident superior court judge 
or any regular superior court judge holding court in the district. Grounds for sus- 
pension or removal are the same as for a district judge. 

(b) Suspension from performing the duties of the office may be ordered upon 
filing of sworn written charges in the office of clerk of superior court for the 
county in which the magistrate resides. If the chief district judge, upon exami- 
nation of the sworn charges, finds that the charges, if true, constitute grounds for 
removal, he may enter an order suspending the magistrate from performing the 
duties of his office until a final determination of the charges on the merits. Dur- 
ing suspension the salary of the magistrate continues. 


(c) If suspension is ordered, the magistrate against whom the charges have 
been made shall be given immediate written notice of the proceedings and a true 
copy of the charges, and the matter shall be set by the chief district judge for 
hearing before the senior regular resident superior court judge or a regular 
superior court judge holding court in the district. The hearing shall be held with- 
in the district not less than 10 days nor more than 30 days after the magistrate 
has received a copy of the charges. The hearing shall be open to the public. All 
testimony offered shall be recorded. At the hearing the superior court judge shall 
receive evidence, and make findings of fact and conclusions of law. If he finds 
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that grounds for removal exist, he shall enter an order permanently removing 
the magistrate from office, and terminating his salary. If he finds that no such 
grounds exist, he shal] terminate the suspension. 


(d) A magistrate may appeal from an order of removal to the Court of Appeals 
on the basis of error of law by the superior court judge. Pending decision of the 
case on appeal, the magistrate shall not perform any of the duties of his office. If, 
upon final determination, he is ordered reinstated, either by the appellate division 
or by the superior court on remand, his salary shall be restored from the date of 
the original order of removal. (1965, c. 310, s. 1; 1967, c. 108, s. 4.) 

Editor’s Note. — The 1967 amendment section (d), and substituted “appellate divi- 
substituted “Court of Appeals” for “Su- sion” for “Supreme Court” in the third sen- 
preme Court” in the first sentence of sub- tence of subsection (d). 


§ 7A-174. Bonds.—Prior to taking office, magistrates shall be bonded, in- 
dividually or collectively, in such amount or amounts as the Administrative Offi- 
cer of the Courts shall determine. The bond or bonds shall be conditioned upon 
the faithful performance of the duties of the office of magistrate. The Adminis- 
trative Officer shall procure such bond or bonds trom any indemnity or guar- 
anty company authorized to do business in North Carolina, and the premium or 
premiums shall be paid by the State. (1965, c. 310, s. 1.) 


§ 74-175. Records to be kept.—A magistrate shall keep such dockets, ac- 
counts, and other records, under the general supervision of the clerk of superior 
court, as may be prescribed by the Administrative Office of the Courts. (1965; 
Gs LO: ost ade} 


§ 7A-176. Office of justice of the peace abolished. — The office of 
justice of the peace is abolished in each county upon the establishment of a district 
court therein. (1965, c. 310, s. 1.) 


§§ 7TA-177 to 7A-179: Reserved for future codification purposes. 


ARTICLE 17. 
Clerical Functions in the District Court. 


§ 7A-180. Functions of clerk of superior court in district court mat- 
ters.—In any county wherein a district court is established, the clerk of superior 
court thereupon: 


(1) Has and exercises all of the judicial powers and duties in respect of 
actions and proceedings pending from time to time in the district court 
of his county which are now or hereafter conferred or imposed upon 
him by law in respect of actions and proceedings pending in the superior 
court of his county ; 

(2) Performs all of the clerical, administrative and fiscal functions required 
in the operation of the district court of his county in the same manner 
as he is required to perform such functions in the operation of the 
superior court of his county ; 

(3) Immediately sets up and thereafter maintains, under the supervision of 
the Administrative Office of the Courts, an office of uniform con- 
solidated records of all judicial proceedings in the superior court 
division and the district court division of the General Court of Justice 
in his county. Those records shall include civil actions, special pro- 
ceedings, estates, criminal actions, juvenile actions, minutes of the court 
and all other records required by law to be maintained. The form and 
procedure for filing, docketing, indexing, and recording shall be as 
prescribed by the Administrative Officer of the Courts notwithstanding 
any contrary statutory provision as to the title and form of the record 
or as a method of indexing; 
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(4) Has the power to accept written appearances, waivers of trial and pleas 
of guilty to certain traffic offenses in accordance with a schedule of 
offenses and fines promulgated by the chief district judge, and, in such 
cases, to collect the fines and costs; 

(5) Has the power to issue warrants of arrest valid throughout the State, and 
search warrants valid throughout the county of the issuing clerk; 

(6) Has the power, in traffic cases, upon waiver of a preliminary examina- 
tion, to set bail, in accordance with a bail schedule furnished by the 
chief district judge; and 

(7) Continues to exercise all powers, duties and authority theretofore vested 
in or imposed upon clerks of superior court by general law, with the 
exception of jurisdiction in juvenile matters. (1965, c. 310, s. 1; 1967, 
ceO9is. 10; 1909 tomb Ours, (14,) 


Editor’s Note. — The 1969 amendment of superior court, and renumbering former 


changed this section as previously amended 
in 1967 by rewriting subdivision (3), delet- 
ing former subdivision (4), providing that 
the clerk should continue to maintain all 
books, indexes, registers and records re- 


subdivisions (5) through (8) as (4) through 
CC: 

For comment on bail in North Carolina, 
see 5 Wake Forest Intra. L. Rev. 300 
(1969). 


quired by law to be maintained by the clerk 


§ 7A-181. Functions of assistant and deputy clerks of superior court 
in district court matters.—In any county wherein a district court is estab- 
lished, assistant and deputy clerks of superior court thereupon: 


(1) Have the same powers and duties with respect to matters in the district 
court division as they have in the superior court division ; 

(2) Have the same powers as the clerk of superior court with respect to the 
issuance of warrants and acceptance of written appearances, waivers 
of trial and pleas of guilty to traffic offenses ; and 

(3) Have the same power as the clerk of superior court, with respect to 
traffic cases in which a preliminary examination is waived, to set bail. 
(1965, c. 310, s. 1; 1967; ¢. 691; s. 17.) 

Editor’s Note. — The 1967 amendment see 5 Wake 
added subdivision (3). (1969). 
For comment on bail in North Carolina, 


Forest Intra. L. Rev. 300 


§ 7A-182. Clerical functions at additional seats of court.—(a) In any 
county in which the General Assembly has authorized the district court to hold 
sessions at a place or places in addition to the county seat, the clerk of superior 
court shall furnish assistant and deputy clerks to the extent necessary to process 
efficiently the judicial business at such additional seat or seats of court. Only such 
records as are necessary for the expeditious processing of current judicial business 
shall be kept at the additional seat or seats of court. The office of the clerk of 
superior court at the county seat shall remain the permanent depository of official 
records. 


(b) If an additional seat of a district court is designated for any municipality 
located in more than one county of a district, the clerical functions for that seat of 
court shall be provided by the clerks of superior court of the contiguous counties, 
in accordance with standing rules issued by the chief district judge, after consulta- 
tion with the clerks concerned and a committee of the district bar appointed for 
this purpose. An assistant or deputy clerk assigned to a seat of district court 
described in this subsection shall have the same powers and authority as if he were 
arrne in his own county. (1965, c. 310, s. 1; 1967, c. 691, s. 18; 1969, c. 1190, 
$41.5.) 

Editor’s Note. — The 1967 amendment 
designated the former provisions of the sec- 
tion as subsection (a) and added subsection 


(b). 


The 1969 amendment added the second 
sentence of subsection (b). 
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§§ 7A-183 to 7A-189: Reserved for future codification purposes. 
ARTICLE 18. 
District Court Practice and Procedure Generally. 
§ 7A-190. District courts always open.—The district courts shall be 


deemed always open for the disposition of matters properly cognizable by them. 
But all trials on the merits shall be conducted at trial sessions regularly scheduled 
as provided in this chapter. (1965, c. 310, s. 1.) 

Opinions of Attorney General.—Honor- Quoted in Laws v. Laws, 1 N.C. App. 
able John C. Clifford, Judge of the Twenty- 243, 161 S.E.2d 40 (1968). 
first Judicial District Court, 10/7/69. 


§ 7A-191. Trials; hearings and orders in chambers.—All trials on the 
merits shall be conducted in open court and so far as convenient in a regular court- 
room. All other proceedings, hearings, and acts may be done or conducted by a 
judge in chambers in the absence of the clerk or other court officials and at any 
place within the district; but no hearing may be held, nor order entered, in any 
cause outside the district in which it is pending without the consent of all parties 
affected thereby. (1965, c. 310, s. 1.) 


§ 7A-192. By whom power of district court to enter interlocutory 
orders exercised.—Any district judge may hear motions and enter interlocutory 
orders in causes regularly calendared for trial or for the disposition of motions, at 
any session to which the district judge has been assigned to preside. The chief dis- 
trict judge and any district judge designated by written order or rule of the chief 
district judge, may in chambers hear motions and enter interlocutory orders in all 
causes pending in the district courts of the district, including causes transferred 
from the superior court to the district court under the provisions of this chapter. 
The designation is effective from the time filed in the office of the clerk of superior 
court of each county of the district until revoked or amended by written order of 
the chief district judge. (1965, c. 310, s. 1; 1969, c. 1190, s. 16.) 

Editor’s Note. — The 1969 amendment  perior court to the district court under the 
added at the end of the second sentence provisions of this chapter.” 
“including causes transferred from the su- 


§ 7A-193. Civil procedure generally.—Except as otherwise provided in 
this chapter, the civil procedure provided in chapters 1 and 1A of the General 
Statutes applies in the district court division of the General Court of Justice. Where 
there is reference in chapters 1 and 1A of the General Statutes to the superior 
court, it shall be deemed to refer also to the district court in respect of causes 
in the district court division. (1965, c. 310, s. 1; 1969, c. 1190, s. 17.) 


Editor’s Note. — The 1969 amendment 
inserted the references to chapter 1A in the 
first and second sentences. 

For comment on the present and future 
use of the writ of recordari in North Car- 
olina, see 2 Wake Forest Intra. L. Rev. 77 
(1966). 

As to form for writ of recordari, see 2 
Wake Forest Intra. L. Rev. 88 (1966). 


Making Calendar for Trial of Civil Cases 
Discretionary.—In the superior court, mak- 
ing a calendar for the trial of civil cases 
appears to be discretionary rather than 
mandatory; this section makes the same 
rule apply to the district court. Laws v. 
Laws, N.C. App. 243-4 161) (S.E.2d_ 40 
(1968). 


§ 7A-194. Criminal procedure generally.—Except as otherwise provided 


in this chapter, the criminal procedure provided in chapter 15 of the General 
Statutes applies in the district court division of the General Court of Justice. (1965, 
c/310<6019) 
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§ 7A-199 


§ TA-195: Repealed by Session Laws 1969, c. 911, s. 5. 


Editor’s Note. — Session Laws 1969, c. 
911, s. 11, provides: “This act shall be 
effective January 1, 1970, provided that in 
those districts where the district court is 
not yet established, the courts exercising 


juvenile jurisdiction on the effective date 
shall continue to exercise juvenile juris- 
diction until the district court is estab- 
lished.” 


§ 7A-196. Jury trials.—(a) In civil cases in the district court there shall 
be a right to trial by a jury of 12 in conformity with Rules 38 and 39 of the 


Rules of Civil Procedure. 


(b) In criminal cases there shall be no jury trials in the district court. Upon 
appeal to superior court trial shall be de novo, with jury trial as provided by 
law. (1965, c. 310, s. 1; 1967, c. 954, s. 3.) 


Editor’s Note. — The 1967 amendment 
added “in conformity with Rules 38 and 39 
of the Rules of Civil Procedure” at the end 
of subsection (a), designated former sub- 
section (e) as present subsection (b), and 
deleted former subsections (b), (c) and 
(d). 

Session Laws 1969, c. 803, amends Ses- 
sion Laws 1967, c. 954, s. 10, so as to make 
the 1967 act effective Jan. 1, 1970. See 
Editor’s note to § 1A-1. 

Rules 38 and 39 of the Rules of Civil 


closely follow former subsections (b), (c) 
and (d) of this section. Accordingly, those 
subsections have been replaced with a ref- 
erence to the appropriate rules. 

The constitutional right of a defendant 
charged with a misdemeanor to have a jury 
trial is not infringed by the fact that he 
has first to submit to trial without a jury 
in the district court and then appeal to 
superior court in order to obtain a jury 
trial. State v. Sherron, 4 N.C. App. 386, 
166 S.E.2d 836 (1969). 


Procedure (§ 1A-1), which apply in both Stated in State v. Thompson, 2 N.C. 


the superior court and the district courts, App. 508, 163 S.E.2d 410 (1968). 
§ 7A-197. Petit jurors.—Unless otherwise provided in this chapter, the 
provisions of chapter 9 of the General Statutes with respect to petit jurors for the 


trial of civil actions in the superior court are applicable to the trial of civil actions 
in the district court. (1965, c. 310, s. 1.) 


§ 7A-198. Reporting of civil trials.—(a) Court-reporting personnel shall 
be utilized, if available, for the reporting of civil trials in the district court. If court 
reporters are not available in any county, electronic or other mechanical devices 
shall be provided by the Administrative Office of the Courts upon request of the 
chiet district judge. 

(b) The Administrative Office of the Courts shall from time to time investigate 
the state of the art and techniques of recording testimony, and shall provide such 
electronic or mechanical devices as are found to be most efficient for this purpose. 

(c) If an electronic or other mechanical device is utilized, it shall be the duty of 
the clerk of the superior court or some other person designated by him to operate 
the device while a trial is in progress, and the clerk shall thereafter preserve the 
record thus produced, and transcribe the record as required. If stenotype, short- 
hand, or stenomask equipment is used, the original tapes, notes, discs, or other 
records are the property of the State, and the clerk shall keep them in his custody. 

(d) Reporting ot any trial] may be waived by consent of the parties. ji 

(e) Reporting will not be provided in trials before magistrates. 

(f) Appointment of a reporter or reporters for district court proceedings in 
each district shall be made by the chief district judge. The compensation and al- 
lowarces of reporters in each district shall be fixed by the chief district judge, 
within limits determined by the Administrative Officer of the Courts, and paid by 
the State. (1965, c. 310, s. 1; 1969, c. 1190, s. 18.) 

Editor’s Note. — The 1969 amendment 
added the second sentence of subsection 
(c). 

§ 7A-199. Special venue rule when district court sits without jury 
in seat of court lying in more than one county; where judgments re- 
corded.—(a) In any nonjury civil action or juvenile matter properly pending in 
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the district court division, regularly assigned for a hearing or trial before a district 
judge at a seat of the district court in a municipality the corporate limits of which 
extend into two or more contiguous counties, venue is properly laid for such trial 
or hearing if by statute or common law it is properly laid in any of the contiguous 
counties. 

(b) In any jury civil action regularly assigned for a hearing or trial before a 
district judge at a seat of the district court in a municipality the corporate limits 
of which extend into two or more contiguous counties, venue is properly laid for 
such jury trial if by statute or common law it is properly laid in any of the con- 
tiguous counties; provided, however, any such action shall be instituted in the 
county of proper venue, and the jurors summoned shall be from the county where 
such action was instituted. Notwithstanding the fact that the place of trial within 
such municipality is in a different county from the county where such action was 
commenced, the sheriff of the county where stich action was commenced is au- 
thorized to summon the jurors to appear at such place of trial. Such jurors shall 
be subject to the same challenge as other jurors, except challenges for nonresidence 
in the county of trial. 

(c) A district court judge sitting at a seat of court described in this section 
may, in criminal cases, conduct preliminary hearings and try misdemeanors arising 
within the corporate limits of the municipality plus the territory embraced within 
a distance of one mile in all directions therefrom. 

(d) The judgment or order rendered in any civil action or juvenile matter heard 
or tried under the authority of this section shall be recorded in the county where 
the action was commenced. The judgment or finding of probable cause or other 
determination in any criminal action heard or tried under the authority of this 
section shall be recorded in the county where the offense was committed. (1967, 
¢, 691, 1819.) 


S$ 7A-200 to 7A-209: Reserved for future codification purposes. 


ARTICLE 19. 
Small Clam Actions wn District Court. 


§ 7A-210. Small claim action defined.—For purposes of this article a 
smali claim action is a civil action wherein : 


(1) The amount in controversy, computed in accordance with § 7A-243. does 
not exceed three hundred dollars ($300.00) ; and 

(2) The only principal relief prayed is monetary, or the recovery of specific 
personal property, or summary ejectment, or any combination of the 
foregoing in properly joined claims ; and 

(3) The plaintiff has requested assignment to a magistrate in the manner pro- 
vided in this article. 


The seeking of the ancillary remedy of claim and delivery does not prevent an 
action otherwise qualifying as a smal] claim action under this article from so 
qualifying. (1965, c. 310, s. 1.) 

Cited in Porter v. Cahill, 1 N.C. App. 

579, 162 S.E.2d 128 (1968). 


§ 7A-211. Small claim actions assignable to magistrates.—In the in- 
terest of speedy and convenient determination, the chief district judge may, in his 
discretion, by specific order or general rule, assign to any magistrate of his dis- 
trict any small claim action pending in his district if the defendant is a resident 
of the county in which the magistrate resides. If there is more than one defendant, 
at least one of them must be a bona fide resident of the county in which the magis- 
trate resides. (1965, c. 310, s. 1, 1967, c. 1165.) 

Editor’s Note.—The 1967 amendment’ end of the present first sentence and added 
substituted “the defendant is a resident” for the second sentence in the section. 
“all the defendants are residents” near the 
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§ 7A-212. Judgment of magistrate in civil action improperly as- 
signed or not assigned.—No judgment of the district court rendered by a mag- 
istrate in a civil action assigned to him by the chief district judge is void, voidable, 
or irregular for the reason that the action is not one properly assignable to the 
magistrate under this article. The sole remedy for improper assignment is appeal 
for trial de novo before a district judge in the manner provided in this article. No 
judgment rendered by a magistrate in a civil action is valid when the action was 
not assigned to him by the chief district judge. (1965, c. 310, s. 1.) 


§ 7A-213. Procedure for commencement of action; request for and 
notice of assignment.—The plaintiff files his complaint in a small claim action 
in the office of the clerk of superior court of the county wherein he desires to com- 
mence the action. The designation “Small Claim” on the face of the complaint is 
a request for assignment. If, pursuant to order or rule, the action is assigned to a 
magistrate, the clerk issues a magistrate summons substantially in the form pre- 
scribed in this article as soon as practicable after the assignment is made. The is- 
suance of a magistrate summons commences the action. After service of the magis- 
trate summons on the defendant, the clerk gives written notice of the assignment 
to the plaintiff. The notice of assignment identifies the action, designates the magis- 
trate to whom assignment is made, and specifies the time, date and place of trial. 
By any convenient means the clerk notifies the magistrate of the assignment and 
the setting. (1965, c. 310, s. 1; 1969, c. LIS S219.) 

Editor’s Note. — The 1969 amendment 
rewrote the fifth sentence. 


§ 7A-214. Time within which trial is set.—The time for trial of a small 
claim action is set not later than 30 days after the action is commenced. By con- 
sent of all parties the time for trial may be changed from the time set. For good 
cause shown, the magistrate to whom the action is assigned may grant continuances 
from time to time. (1965, c. 310, s. 1.) 


§ 74-215. Procedure upon nonassignment of small claim action.— 
Failure of the chief district judge to assign a claim within five days after the filing 
of a complaint requesting its assignment constitutes nonassignment. The chief 
district judge may sooner order nonassignment. Upon nonassignment, the clerk 
immediately issues summons in the manner and form provided for commencement 
of civil actions generally, whereupon process is served, return made, and plead- 
ings are required to be filed in the manner provided for civil actions generally. 
Upon issuing civil summons, the clerk gives written notice of nonassignment to 
the plaintiff. The plaintiff within five days after notice of nonassignment, and the 
defendant before or with the filing of his answer, may request a jury trial. Failure 
within the times so limited to request a jury trial constitutes a waiver of the right 
thereto. Upon the joining of issue, the clerk places the action upon the civil 
issue docket for trial in the district court division. GLOGS ic. 31L0ss. 10) 


§ 7A-216. Form of complaint.—The complaint in a small claim action shall 
be in writing, signed by the party or his attorney, and verified. It need be in no 
particular form, but is sufficient if in a form which enables a person of common 
understanding to know what is meant. In any event, the forms prescribed in this 
article are sufficient under this requirement, and are intended to indicate the 
simplicity and brevity of statement contemplated. Demurrers and motions to chal- 
lenge the legal and formal sufficiency of a complaint in an assigned small claim 
action shall not be used. But at any time after its filing, the clerk, the chief dis- 
trict judge, or the magistrate to whom such an action is assigned may, on oral or 
written ex parte motion of the defendant, or on his own motion, order the plaintiff 
to perfect the statement of his claim before proceeding to its determination, and 
shal] grant extensions of time to plead and continuances of trial pending any per- 
fecting of statement ordered. (1965, c. 310, s. 1.) 
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§ 7A-217. Methods of subjecting person of defendant to jurisdiction. 
—When by order or rule a smal] claim action is assigned to a magistrate, the 
defendant may be subjected to the jurisdiction of the court over his person by 
the following methods: 

(1) The defendant may be subjected to the jurisdiction of the court over 
his person in any small claim action by personal service of process. 
When the defendant is under any legal disability, he may only be sub- 
jected to personal jurisdiction by personal service of process in the 
manner provided by law. 

(2) When the defendant is not under any legal disability and when request 
is made therefor by the plaintiff, service of process may be made upon 
the defendant by mail, as herein provided. The plaintiff requests ser- 
vice upon defendant by mail by endorsement in writing upon his com- 
plaint, which request shall include the address to be used in mailing. 
The clerk mails to the defendant at the address given in the endorse- 
ment a copy of the complaint and a magistrate summons substantially 
in the form provided in this article. Service of process by mail is 
made by certified mail, return receipt requested, and is complete upon 
return to the office of the clerk of the receipt signed by the defendant. 
Service by mail is proved prima facie by the signature of defendant 
upon the return receipt. The plaintiff bears the cost of service of 
process by mail. 

(3) When the defendant is under no legal disability, he may be subjected to 
the jurisdiction of the court over his person by his written acceptance 
of service, or by his voluntary appearance. 

(4) In summary ejectment cases only, service as provided in G.S. 42-29 is 
also authorized. (1965, c. 310, s. 1; 1969, c. 1190, s. 20.) 

Editor’s Note. — The 1969 amendment 
added subdivision (4). 


§ TA-218. Answer of defendant.—At any time prior to the time set for 
trial, the defendant may file a written answer admitting or denying all or any of 
the allegations in the complaint, or pleading new matter in avoidance. No par- 
ticular form is required, but it is sufficient if in a form to enable a person of 
common understanding to know the nature of the defense intended. A general 
denial of all the allegations of the complaint is permissible. 

Failure of defendant to file a written answer .after being subjected to the juris- 
diction of the court over his person constitutes a general denial. (1965, c. 310, s. 1; 
1967, c. 691, s. 20.) 

Editor’s Note. — The 1967 amendment 
struck out the former last sentence, relat- 
ing to default judgments. 


§ 7A-219. Certain counterclaims; cross-claims; third party claims 
not permissible.—No counterclaim, cross-claim or third party claim which 
would make the amount in controversy exceed three hundred dollars ( $300.00 ) 
is permissible in a small claim action assigned to a magistrate. No determination 
of fact or law in an assigned small claim action estops a party thereto in any 
subsequent action which, except for this section, might have been asserted under 
the Code of Civil Procedure as a counterclaim in the small claim action. (1965, c. 


SANS: Ti) 


§ 7A-220. No pleadings other than complaint and answer.—There are 
no pleadings in assigned small claim actions other than the complaint and answer. 
Any new matter pleaded in avoidance in the answer is deemed denied or avoided. 
But on appeal from judgment of the magistrate for trial de novo before a district 
judge, the judge shall allow appropriate counterclaims, cross-claims, third party 
claims, replies, and answers to cross-claims. (1965, c. 310, s. 1.) 
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§ 7A-221. Objections to venue and jurisdiction over person.—By mo- 
tion prior to filing answer, or in the answer, the defendant may object that the 
venue is improper, or move for change of venue, or object to the jurisdiction ot 
the court over his person. These motions or objections are heard on notice by 
the chief district judge or a district judge designated by order or rule of the chiet 
district judge. Assignment to the magistrate is suspended pending determination 
of the objection, and the clerk gives notice of the suspension by any convenient 
means to the magistrate to whom the action has been assigned. All these objec: 
tions are waived if not made prior to the date set for trial. If venue is determined 
to be improper, or is ordered changed, the action is transferred to the district court 
of the new venue, and is not thereafter assigned to a magistrate, but proceeds as 
in the case of civil actions generally. (1965, c. 310, s. 1.) 


§ 7A-222. General trial practice and procedure.—Trial of a small claim 
action before a magistrate is without a jury. The rules of evidence applicable in 
the trial] of civil actions generally are observed. At the conclusion of plaintiff’s 
evidence the magistrate may render judgment of nonsuit if plaintiff has failed to 
establish a prima facie case. If a judgment of nonsuit is not rendered the defen- 
dant may introduce evidence. At the conclusion of all the evidence the magistrate 
may render judgment or may in his discretion reserve judgment for a period not 
in excess of 10 days. (1965, c. 310, s. 1.) 


§ 7A-223. Practice and procedure in small claim actions for sum- 
mary ejectment.—lIf a small claim action demanding summary ejectment is as- 
signed to a magistrate, the practice and procedure prescribed for commencement, 
form and service of process, assignment, pleadings, and trial in small claim actions 
generally are observed, except that if the defendant by written answer denies the 
title of the plaintiff, the action is placed on the civil issue docket of the district court 
division for trial before a district judge. In such event, the clerk withdraws assign- 
ment of the action from the magistrate and immediately gives written notice of 
withdrawal, by any convenient means, to the plaintiff and the magistrate to whom 
the action has been assigned. The plaintiff, within five days after receipt of the 
notice, and the defendant, in his answer, may request trial by jury. Failure to re- 
quest jury trial within the time limited is a waiver of the right to trial by jury 
(iV Gs7e 1510.15.11 967, c. 691-5..21:) 

Editor’s Note. — The 1967 amendment 
rewrote the second sentence. 


§ TA-224. Rendition and entry of judgment.—Judgment in a small claim 
action is rendered in writing and signed by the magistrate. The judgment so ren- 
dered is a judgment of the district court, and is recorded and indexed as are judg- 
ments of the district and superior court generally. Entry is made as soon as prac- 
ticable after rendition. (1965, c. 310, s. 1; 1969, c. PAS eld 

Editor’s Note. — The 1969 amendment 
rewrote the former second and third sen- 
tences as the present second sentence. 


§ 7A-225. Lien and execution of judgment.—From the time of docket- 
ing. the judgment rendered by a magistrate in a small claim action constitutes a 
lien and is subject to execution in the manner provided in chapter 1, article 28, of 


the General Statutes. (1965, c. 310, s. 1.) 


§ 7A-226. Priority of judgment when appeal taken.— When appeal is 
taken from a judgment in a small claim action, the lien acquired by docketing 
merges into any judgment rendered after trial de novo on appeal, continues as a 
lien from the first docketing, and has priority over any judgment docketed subse- 
quent to the first docketing. (1965, c. 310, s. 1.) 
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§ 74-227. Stay of execution on appeal.—Appeal from judgment of a 
magistrate does not stay execution. Execution may be stayed by order of the clerk 
of superior court upon petition by the appellant accompanied by undertaking in 
writing, executed by one or more sufficient sureties approved by the clerk, to the 
effect that if judgment be rendered against appellant the sureties will pay the amount 


thereof with costs awarded against the appellant. (1965, c. 310, s. 1; 1967, c. 24, 


sila) 

Editor’s Note. — The 1967 amendment amendatory act so as to make it effective 
corrected an error by substituting “or” for July 1, 1967. 
“of” near the middle of the second sentence. Cited in Porter v. Cahill, 1 N.C. App. 


Session Laws 1967, c. 1078, amends the 1967 579, 162 S.E.2d 128 (1968). 


§ 7TA-228. No new trial before magistrate; appeal for trial de novo; 
how appeal perfected; oral notice.—No new trial is allowed before the mag- 
istrate. The sole remedy for a party aggrieved is by appeal for trial de novo be- 
fore a district judge. Appeal is perfected by serving written notice thereof on all 
other parties and by filing written notice with the clerk of superior court within 
10 days after rendition of judgment. Notice of appeal may also be given orally in 
open court upon announcement of or rendition of the judgment, and shall there- 
upon be noted in writing by the magistrate upon the judgment. (1965, c. 310, s. 
1; 1969, c. 1190, s. 22.) 

Editor’s Note. — The 1969 amendment  olina, see 2 Wake Forest Intra. L. Rev. 77 
substituted “rendition of judgment” for (1966). 


“entry and indexing of the judgment on the As to form for writ of recordari, see 2 
civil judgment docket” at the end of the Wake Forest Intra. L. Rev. 88 (1966). 
third sentence. Quoted in Porter v. Cahill, 1 N.C. App. 


For comment on the present and future 579, 162 S.E.2d 128 (1968). 
use of the writ of recordari in North Car- 


§ 7A-229. Trial de novo on appeal.—Upon appeal noted, the clerk of su- 
perior court places the action upon the civil issue docket of the district court di- 
vision. The district judge before whom the action is tried may order repleading 
or further pleading by some or all of the parties; may try the action on stipulation 
as to the issue; or may try it on the pleadings as filed. (1965, c. 310, s. Ie) 

Cited in Porter v. Cahill, 1 N.C. App. 
579, 162 S.E.2d 128 (1968). 


§ 7A-230. Jury trial on appeal.—The appellant in his notice of appeal, 
and any appellee by written notice served on all other parties and on the clerk of 
superior court within five days after notice of appeal, may demand a jury on the 
trial de novo. Failure to demand a jury is a waiver of the right thereto. C1LObo se. 
Oe Sak.) 


§ 7A-231. Provisional and incidental remedies.—The provisional and 
incidental remedies of claim and delivery, subpoena duces tecum, and production of 
documents are obtainable in small claim actions. The practice and procedure pro- 
vided theretor in respect of civil actions generally is observed, conformed as may 
be required. No other provisional or incidental] remedies are obtainable while the 
action is pending before the magistrate. (1965, c. 310, s. 1.) 


§ 7A.232. Forms.—The following forms are sufficient for the purposes in- 
dicated under this article. Substantial conformity is sufficient. 
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FORM 1. 
MAGISTRATE SUMMONS 
NORTH CAROLINA Genera] Court of Justice 
District Court Division 
EINE ASanlst, Dee. 5, COUNTY Betore the Magistrate 
A. B., Plaintift ) 
v. £ SUMMONS 

C. D., Detendant 

To the above-named Defendant: 

You are hereby summoned to appear before His Honor .............. , Mag- 
istrate of the District Court, at ........ Pine Ae, 2 PPOUNM aA EEC GALE.) cot. 
at» thenewavea: (address), . ae IPED Ce va ss seep RCity, erste, , then and 


there to defend against proot of the claim stated in the complaint filed in this action, 
copy of which ts served herewith. You may file written answer making detense 
to the claim in the office of the Clerk of Superior. Court’ot)....¢..0...02..2.. 
Wotinirysine $208. fac. hw , N. C., not later than the time set for trial. If you 
do not file answer, plaintiff must nevertheless prove his claim before the Magistrate. 
But 1f you tail to appear and detend against the proot offered, judgment tor the re- 
liet demanded in the complaint may be rendered against you. 


A Bist wy.l dayfora a3 4 tinontheie4..ea. © LG), eek 
Clerk of Superior Court 
Yaar stair! County 


FORM 2. 
NOTICE OF NON-ASSIGNMENT OF ACTION 


NORTH CAROLINA General Court of Justice 
i ae hig eee OULITY District Court Division 
A.B., Plainttft } 
Pip NOTICE OF NON-ASSIGNMENT 
OF ACTION 


Vv 
C.D., Detendant 


To the above-named Plaintiff : 

Take notice that the civil action stvled as above which you requested be assigned 
for trial betore a Magistrate will not be assigned Thirty day summons to answer 
is being issued tor service upon detendant, and upon the yoming ot issue this action 
will be placed on the civil tssue docket tor trial before a district judge. 


SET ea eee ge Gre CAV IOL Let EY ie 193i, 
Cherie of Superior ae it 
se UAT. 
FORM 3. 
NOTICE OF ASSIGNMENT OF ACTION 
NORTH CAROLINA General Court of Justice 
District Court [Division 
Pe Ce eee ae eee County Betore the Magistrate 


_B., Plaintifi | 
A.B : lainti NOTICE OF ASSIGNMENT 


ait} Detendant PAO ACTION 


To the above-named Plaintiff : 
Take notice that the civil action styled as above, commenced by you as plaintiff, 
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has been assigned for trial before His Honor .............. , Magistrate of the 

District Courtzateeeee Chine) tans aos Pe sce py © | a (address ) 

oa ist SR CITY.) cicis oid a ae Ces 
Clerk of Superior Cor irt 
ee ee eee oe County 

FORM 4. 
COMPLAINT ON A PROMISSORY NOTE 
NORTH CAROLINA General Court of Justice 
District Court Division 
cies Sot COUNTY SMALL CLAIM 
A. B., Plaintiff 
v. COMPLAINT 
C. D., Defendant 
lerPlaintiff is*a restdemtiotls wsaeaee: sle- ee County; defendant is a resident of 


Wee te ews s Ace County. 

2. Defendant on or about January 1, 1964, executed and delivered to plaintiff a 
promissory note (in the tollowing words and figures: (here set out the note ver- 
batim)); (a copy of which is annexed as Exhibit ...... ); (whereby defendant 
promised to pay to plaintiff or order on June 1, 1964, the sum of two hundred and 
fifty dollars ($250.00) with interest thereon at the rate of six per cent (67%) per 
annum ). 

3. Defendant owes the plaintiff the amount of said note and interest. 

Wherefore plaintiff demands judgment against defendant for the sum of two hun- 
dred and fifty dollars ($250.00), interest and costs. 

Thi53: eee Ga Wok 2. oia sa aaa oO hae 

(signed) A. B., Plaintiff 
(or E. F., Attorney for Plaintiff) 


( Verification ) 


Service by mail is, is not, requested. 


oe urea i) eho ee Cea ie es: w. 0) ie) 6 mole Se eee 


(signed) A. B., Plaintiff 
‘ (or E. F., Attorney for Plaintiff) 


FORM 5., 
COMPLAINT ON AN ACCOUNT 


(Caption as in form 4) 

1. (Allegation of residence of parties ) 

2. Defendant owes plaintiff two hundred and fifty dollars ($250.00) according 
to the account annexed as Exhibit A. 


Wherefore (etc., as in form 4). 


FORM 6. 
COMPLAINT FOR GOODS SOLD AND DELIVERED 


(Caption as in form 4) 

1. (Allegation of residence of parties ) 

2. Defendant owes plaintiff two hundred and fifty dollars ($250.00) for goods 
sold and delivered to defendant between June 1, 1965, and December 1, 1965. 


Wherefore (etc., as in form 4). 


130 


§ 7A-232 Cu. 7A. JupictaL DEPARTMENT § 7A-232 


FORM 7. 


COMPLAINT FOR MONEY LENT 


(Caption as in form 4) 

1. (Allegation of residence of parties) 

2. Defendant owes plaintiff two hundred and fifty dollars ($250.00) for money 
lent by plaintiff to defendant on or about June 1, 1965. 

Wherefore (etc., as in form 4). 


FORM 8. 


COMPLAINT FOR CONVERSION 


(Caption as in form 4) 

1. (Allegation ot residence of parties ) 

2. On or about June 1, 1965, detendant converted to his own use a set of plumb- 
ing tools of the value of two hundred and fifty dollars ($250.00), the property of 
plaintiff. 

Wherefore (etc., as in form 4), 


FORM 9. 


COMPLAINT FOR INJURY TO PERSON OR PROPERTY 


(Caption as in form 4) 

1. (Allegation of residence of parties ) 

2. On or about June 1, 1965, at the intersection of Main and Church Streets in 
the Town of Ashley, N. C., defendant (intentionally struck plaintiff a blow in the 
face) (negligently drove a bicycle into plaintiff) (intentionally tore plaintiff’s 
clothing) (negligently drove a motorcycle into the side of plaintiff’s automobile). 

3. As a result (plaintiff suffered great pain of body and mind, and incurred ex- 
penses for medical attention and hospitalization in the sum of one hundred and fifty 
dollars ($150.00) (plaintiff suffered damage to his property above described in 
the sum of two hundred and fifty dollars ($250.00). 

Wherefore (etc., as in form 4). 


FORM 10. 
COMPLAINT TO RECOVER POSSESSION OF CHATTEL 


(Caption as in form 4) 

1. (Allegation of residence of parties) 

2. Defendant has in his possession a set of plumber’s tools of the value of two 
hundred dollars ($200.00), the property of plaintiff. Plaintiff is entitled to im- 
mediate possession of the same but defendant refuses on demand to deliver the same 
to plaintiff. 

3. Defendant has unlawfully kept possession of the property above described 
since on or about June 1, 1965, and has thereby deprived plaintiff of its use, to his 
damage in the sum of fifty dollars ($50.00). 

Wherefore plaintiff demands judgment against defendant for the recovery of 
possession of the property above described and for the sum of fifty dollars ($50.00), 
interest and costs. (etc., as in form 4). 


FORM 11. 


COMPLAINT IN SUMMARY EJECTMENT 


(Caption as in form 4) 
1. (Allegation of residence of parties ) 
2. Defendant entered into possession of a tract of land (briefly described) as a 
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lessee of plaintiff (or as lessee of E. F. who, after making the lease, assigned his 
estate to the plaintiff) ; the term of defendant expired on the Ist day of June, 1965 
(or his term has ceased by nonpayment of rent, or otherwise, as the fact may be) ; 
the plaintiff has demanded possession of the premises of the defendant. who refused 
to surrender it, but holds over; the estate of plaintiff is still subsisting, and the 
plaintiff is entitled to immediate possession. . 

3. Defendant owes plaintiff the sum ot fifty dollars ($50.00) for rent of the prem- 
ises from the Ist of May, 1965, to the Ist day of- June, 1965, and one hundred 
dollars ($100.00) for the occupation of the premises since the Ist day ot June, 
1965 to the present. 

Wherefore, plaintiff demands judgment against defendant that he be put in im- 
mediate possession of the premises, and that he recover the sum of one hundred 
and fifty dollars ($150.00), interest and costs. (etc., as in form 4). 


G1965: e310 ¥seley 
§§ 7A-233 to 7A-239: Reserved for future codification purposes. 


SUBCHAPTER V. JURISDICTION AND POWERS OF THE TRIAL 
DIVISIONS OF THE GENERAL COURT OF JUSTICE. 


ARTICLE 20. 


Original Civil Jurisdiction of the Trial Divisions. 


§ 7A-240. Original civil jurisdiction generally.—Except for the original 
jurisdiction in respect of claims against the State which is vested in the Supreme 
Court, original general jurisdiction of all justiciable matters of a civil nature cog- 
nizable in the General Court of Justice is vested in the aggregate in the superior 
court division and the district court division as the trial divisions of the General 
Court of Justice. Except in respect of proceedings in probate and the administration 
of decedents’ estates, the original civil jurisdiction so vested in the trial divisions 
is vested concurrently in each division. (1965, c. Sh). sna) 


§ 7A-241. Original jurisdiction in probate and administration of de- 
cedents’ estates.—Exclusive original jurisdiction for the probate of wills and 
the administration of decedents’ estates is vested in the superior court division, 
and is exercised by the superior courts and by the clerks of superior court as ex 
officio judges of probate according to the practice and procedure provided by law. 
(1965. c. 310, s. 1.) 


§ 7A.242. Concurrently held original jurisdiction allocated between 
trial divisions.—For the efficient administration of justice in respect of civil 
matters as to which the trial divisions have concurrent original jurisdiction, the 
respective divisions are constituted proper or improper for the trial and determina- 
tion of specific actions and proceedings in accordance with the allocations pro- 
vided in this article. But no judgment rendered by any court of the trial divisions 
in any civil action or proceeding as to which the trial divisions. have concurrent 
original jurisdiction is void or voidable for the sole reason that it was rendered 
by the court ot a trial division which by such allocation ts improper for the trial 
and determination ot the civil action or proceeding (1965. c. 310. s. Ls 


§ 7A-248. Proper division for trial of civil actions generally deter- 
mined by amount in controversy.—Except as otherwise provided in this 
article, the district court division is the proper division for the trial of all civil 
actions in which the amount in controversy is five thousand dollars ($5,000.00) 
or less. and the superior court division is the proper division for the trial of all 
civil actions in which the amount in controversy exceeds five thousand dollars 


‘($5,000.00 ). 
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For purposes of determining the amount in controversy, the following rules 
apply whether the relief prayed is monetary or nonmonetary, or both, and with 
respect to claims asserted by complaint, counterclaim, cross-complaint or third 
party complaint : 

(1) The amount in controversy is computed without regard to interest and 
costs. 

(2) Where monetary relief is prayed, the amount prayed for is in contro- 
versy unless the pleading in question shows to a legal certainty that 
the amount claimed cannot be recovered under the applicable measure 
ot damages. The value of any property seized in attachment, claim and 
delivery, or other ancillary proceeding, is not in controversy and is 
not considered in determining the amount in controversy. 

(3) Where no monetary relief is sought, but the reliet sought would establish, 
entorce, or avoid an obligation, right or title, the value of the obliga- 
tion, right, or title is in controversy. The judge may required by rule 
or order that parties make a good faith estimate of the value of any 
nonmonetary relief sought. 

(4) a. Except as provided in subparagraph c of this subdivision, where 

a single party asserts two or more properly joined claims, the 
claims are aggregated in computing the amount in controversy. 

b. Except as provided in subparagraph c, where there are two or 
more parties properly joined in an action and their interests 
are aligned, their claims are aggregated in computing the 
amount in controversy. 

c. No claims are aggregated which are mutually exclusive and in 
the alternative, or which are successive, in the sense that satis- 
faction of one claim will bar recovery upon the other. 

d. Where there are two or more claims not subject to aggregation 
the highest claim is the amount in controversy. 

(5) Where the value of the relief to a claimant differs from the cost thereof 
to an opposing party, the higher amount is used in determining the 
amount in controversy. (1965. c. 310, s. 1.) 

Cited in Kinney v. Goley, 4 N.C. App. 

325, 167 S.E.2d 97 (1969). 


§ 7A-244. Domestic relations.—The district court division is the proper 
division without regard to the amount in controversy, for the trial of civil actions 
and proceedings for annulment, divorce, alimony, child support, and child custody. 


(1965.:c. 310, s. 1.) 


§ 7A-245. Injunctive and declaratory relief to enforce or invalidate 
statutes; constitutional rights.—(a) The superior court division is the proper 
division without regard to the amount in controversy, for the trial of civil actions 
where the principal relief prayed is 

(1) I[njunctive relief against the enforcement of any statute, ordinance, or 
regulation ; 

(2) Injunctive relief to compel enforcement of any statute, ordinance, or regu- 
lation ; 

(3) Declaratory relief to establish or disestablish the validity of any statute, 
ordinance, or regulation; or 

(4) The entorcement or declaration ot any claim of constitutional right 

(b) When a case is otherwise properly in the district court division, a prayer 
for injunctive or declaratory relief by any party not a plaintiff on grounds stated 
in this section is not ground for transfer. (1965, c. 310. s. 1.) 


§ 7A-246. Special proceedings; guardianship and trust administra- 
tion.—The superior court division is the proper division, without regard to the 
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amount in controversy, for the hearing and trial of all special proceedings and of 
ali proceedings involving the appointment of guardians and the administration by 
legal guardians and trustees of express trusts of the estates of their wards and 
beneficiaries, according to the practice and procedure provided by law for the par- 
ticular proceeding. (1965, c. 310 Asal) 


§ 7A-247. Mandamus; quo warranto.—The superior court division is the 
proper division, without regard to the amount in controversy, for the trial ot all 
civil actions seeking as principal relief the remedies of mandamus and quo war- 
ranto, according to the practice and procedure provided for obtaining each remedy. 


C1965.c- 310 gs. sta) 


§ 7A-248. Condemnation actions and proceedings.—The superior court 
division is the proper division, without regard to the amount in controversy, for 
the trial of all actions and proceedings wherein property is being taken by con- 
demnation in exercise of the power of eminent domain, according to the practice 
and procedure provided by law for the particular action or proceeding. Nothing 
i) this section is in derogation of the validity of such administrative or quasi- 
judicial procedures for value appraisal as may be provided for the particular ac- 
tion or proceeding prior to the raising of justiciable issues of fact or law requir- 
ing determination in the superior court. (1965 20%.510 nsiaky) 


§ 7A-249. Corporate receiverships.—The superior court division is the 
proper division, without regard to the amount in controversy, for actions for 


corporate receiverships under chapter 1, article 38, of the General Statutes. (1965, 
er5 10. sag 


§ 7A-250. Review of decisions of administrative agencies. — The 
superior court division is the proper division, without regard to the amount in 
controversy, for review by original action or proceeding, or by appeal, of the dect- 
sions of administrative agencies, according to the practice and procedure provided 
for the particular action, or proceeding, or appeal, except that the Court of Appeals 
shall have jurisdiction to review final orders or decisions of the North Carolina 
Utilities Commission and the North Carolina Industrial Commission, as provided 
in article 5 of this chapter. (1965, c. 310, s. 1; 1967, c. 108, s. 6.) 

Editor’s Note. — The 1967 amendment 


added the exception at the end of this sec- 
tion. 


§ 7A-251. Appeal from clerk to judge.—In all matters properly cogniz- 
able in the superior court division which are heard originally before the clerk of 
superior court, appeals lie to the judge of superior court having jurisdiction from 
all orders and judgments of the clerk for review in all matters of law or legal 
interence, in accordance with the procedure provided in chapter 1 of the General 
Statutes (1965, c. 310, s. 1.) 


§ 7A-252. Application of article.—The provisions of this article apply in 
each county of the State on and after the date that a district court is established 
therein (1965, c. 310, s. Ll.) 


§§ 7A-253, 7A-254: Reserved for future codification purposes. 


ARTICLE 21. 


Institution, Docketing, and Transferring Civil Causes in the Trial Divisions. 


§ 7A-255. Clerk of superior court processes all actions and proceed- 
ings.—All civil actions and proceedings in the General Court of Justice are in- 


stituted in, and the original records thereof are maintained in, the office of the 
clerk of superior court, without regard to the trial divisions in which the cause ts 
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pending from time to time. When the commencement of an action or proceeding 
requires issuance of summons, the clerk of superior court issues the summons, and 
such summons runs and is valid as general process of the State without regard to 
the trial division in which the action or proceeding may be pending from time to 
time. (1965, c. 310, s. 1; 1967, c. 691, s. 22.) 

Editor’s Note—The 1967 amendment, eral process of the State” for “throughout 
effective July 1, 1967, substituted “as gen- the State” in the second sentence. 


§ 7A-256. Causes docketed and retained in originally designated 
trial] division until transferred.—Upon the institution of any action or proceed- 
ing in the General Court of Justice the party instituting it designates upon the face 
of the originating pleading or other originating paper when filed, which trial 
diviston of the General Court of Justice he deems proper for disposition of the 
cause. The clerk dockets the cause for the trial division so designated and the cause 
is retained for complete disposition in that division unless thereafter transferred 
in accordance with the provisions of this article. [f no designation is made the 
clerk dockets the cause for the superior court division, and the cause is retained 
for complete disposition in that division unless thereafter transferred in accor- 
dance with the provisions of this article. (1965, c. 310, s. 1.) 


§ 7A-257. Waiver of proper division.—Any party may move for transfer 
between the trial] divisions as provided in this article. Failure of a party to move 
for transter within the time prescribed is a waiver of any objection to the division, 
except that there shall be no waiver of the jurisdiction of the superior court divi- 
sion in probate of wills and administration of decedents’ estates. Where more than 
one party is aligned in interest, any party may move for transfer of the entire 
case, notwithstanding waiver by other parties or coparties. A waiver of objection 
to the division does not prevent the judge from ordering a transfer on his own 
motion as provided in this article. (1965, c. 310, s. 1.) 


§ 7A-258. Motion to transfer.—(a) Any party, including the plaintiff, 
may move on notice to all parties to transfer the civil action or special proceeding 
to the proper division when the division in which the case is pending is improper 
under the rules stated in this article. A motion to transfer to another division may 
also be made if all parties to the action or proceeding consent thereto, and if the 
judge deems the transfer will facilitate the efficient administration of justice. 

(b) A motion to transfer is filed in the action or proceeding sought to be 
transferred, but it is heard and determined by a judge of the superior court division 
whether the case is pending in that division or not. A regular resident superior 
court judge of the district in which the action or proceeding is pending, any special 
superior court judge residing in the district, or any superior court judge presiding 
over any courts of the district may hear and determine such motion. The motion 
is heard and determined within the district, except by consent of the parties. 

(c) A motion to transfer by any party other than the plaintiff must be filed 
within 30 days after the moving party is served with a copy of the pleading which’ 
justihes transfer. A motion to transfer by the plaintiff, if based upon the pleading 
of any other party, must be filed within 20 days after the pleading has been filed. 
A motion to transfer by any party, based upon an amendment to his own pleading 
must be made not later than 10 days after such amendment is filed. In no event is 
a motion to transfer made or determined after the case has been called for trial. 
Failure to move for transfer within the required time is a waiver of any objection 
to the division in which the case is pending, except in matters of probate of wills 
or administration of decedents’ estates. 

(d) A motion to transfer is in writing and contains: 


(1) A short and direct statement of the grounds for transfer with specific 
reference to the provision of this chapter which determines the proper 
division ; and 
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(2) A statement by an attorney for the moving party, or if the party is not 
represented by counsel, a statement by the party that the motion is 
made in the good faith belief that it may be properly granted and that 
he intends no amendment which would affect propriety of transfer. 


(e) A motion to transfer is made on notice to all parties. 

(f) Objection to the jurisdiction of the court over person or property is waived 
when a motion to transfer is filed unless such objection is raised at the time of 
filing or before. In no other case does the filing of a motion to transfer waive any 
rights under other motions or pleadings, nor does it prevent the filing of other 
motions or pleadings, except as provided in Rule 12 of the Rules of Civil Pro- 
cedure. The filing of a motion to transfer does not stay further proceedings in the 
case except that: 

(1) Involuntary dismissal is not ordered while a motion to transfer is pend- 
ing ; 
(2) Assignment to a magistrate is not ordered while a motion to transfer is 
ending ; and 
(3) A change of venue is not ordered while a motion to transfer is pending, 
except by consent. 
When a change of venue is ordered by consent while a motion to transfer is pend- 
ing, the motion to transfer is determined in the new venue. The filing of a motion 
to transfer does not enlarge the time for filing responsive pleadings, nor does the 
filing of any other motion or pleading waive any rights under the motion to 
transfer. 

(g) The motion for transfer provided herein is the sole method for seeking a 
transfer, and no transfer is effected by the use of mandamus, injunction, prohibi- 
tion, certiorari, or other extraordinary writs; provided, however, that transfer 
may be sought in a responsive pleading when permitted by Rules 7 (b) and 12 (b) 
of the Rules of Civil Procedure. 

(h) Transfer is effected when an order of transfer is filed. When transfer is 
ordered. the clerk makes appropriate entries on the dockets of each division and 
transfers the file of the case to the new division. No further proceedings are taken 
in the division from which the case is transferred. Papers filed after a transfer 
are properly filed notwithstanding any erroneous reference to the division from 
which the case is transferred. All orders made prior to transfer including restrain- 
ing orders, remain effective after transfer, as if no transfer had been made, until 
modihed or set aside in the division to which the case is transferred. 


(i) A claim of new or different relief asserted after transfer has been effected 
does not authorize a second transfer. (1965, c. 310, s. 1; 1967, c. 954, s. 3; 1969, 
c. 1190, s. 22%.) 

Editor’s Note. — The 1967 amendment Session Laws 1969, c. 803, amended Ses- 
added the exception at the end of the sec- sion Laws 1967, c. 954, s. 10 (originally 
ond sentence of subsection (f), and added effective July 1, 1969), so as to make the 


the proviso at the end of subsection (g). 1967 act effective Jan. 1, 1970. See Edi- 
The Rules of Civil Procedure are found tor’s note to § 1A-1. 
in § 1A-1. 


The 1969 amendment added the second 
sentence of subsection (a). 


§ 7A-259. Transfer on judge’s own motion.—(a) If no party has moved 
for transfer within the time allowed to parties, any superior court judge who may 
hear and determine motions to transfer may order a transfer upon his own motion 
for the purpose of efficient administration of the trial divisions at any time before 
the case is calendared for trial. Transfer is not made on the judge’s own motion 
unless the pleadings clearly show that the case is pending in an improper division. 
No hearing is held on such transfers, but the parties are given prompt notice when 
transfer is effected. Nothing in this section affects the power of the clerk to trans- 
fer matters and proceedings pending before him when an issue of fact is raised. 
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(b) When a district court is established in a district, any superior court judge 
authorized to hear and determine motions to transfer may, on his own motion, sub- 
ject to the requirements of subsection (a), transfer to the district court cases pend- 
ing in the superior court. (1965, c. 310, s. 1; 1967, c. 691, s. 23.) 
Editor’s Note. — The 1967 amendment tion as subsection (a) and added subsection 
designated the former provisions of the sec- (b). 


§ 7A-260. Review of transfer matters.—Orders transferring or refusing 
to transfer are not immediately appealable, even for abuse of discretion. Such orders 
are reviewable only by the appellate division on appeal trom a final judgment. I[f 
on review, such an order is found erroneous, reversal or remand is not granted 
unless prejudice is shown, If, on review, a new trial or partial new trial is ordered 
for other reasons, the appellate division may specify the proper division for new 
trial and order a transfer thereto. (1965, c. 310, s. 1; 1967, c. 108, s. 7.) 

Editor’s Note. — The 1967 amendment preme Court” in the second and fourth 
substituted “appellate division’ for “Su- sentences. 


§ 7A-261. Application of article.—The provisions of this article apply in 
each county of the State on and after the date that a district court is established 
therein (1965, c. 310, s. 1.) 


S$ TA-262 to TA-269: Reserved for future codification purposes. 


ARTICLE. 22. 


Jurisdiction of the Trial Divistons in Criminal Actions. 


§ 7A-270. Generally.—General jurisdiction tor the trial of criminal ac- 
tions is vested in the superior court and the district court divisions of the Gen- 
eral,,Court rot, . justice... (.1905...c:..3 1030s. 13) 


Jurisdiction of District Court. — Under original jurisdiction of all misdemeanors 


this section and § 7A-271, the district court 
has original jurisdiction for the trial of all 
criminal actions below the grade of felony, 
that is, of all prosecutions for misdemean- 


except in the four specific instances defined 
in subsections (a) (1), (a) (2), (a) (3) 
and (a) (4) of § 7A-271. State v. Wall, 271 
N.C. 675, 157 S.E.2d 363 (1967). 


ors; and the district court has exclusive 


§ 7A-271. Jurisdiction of superior court.—(a) The superior court has 
exclusive, original jurisdiction over all criminal actions not assigned to the district 
court division by this article, except that the superior court has jurisdiction to 
try a misdemeanor : 

(1) Which is a lesser included offense of a felony on which an indictment 
has been returned, or a felony information as to which an indictment 
has been properly waived ; or 

(2) When the charge is initiated by presentment ; or 

(3) Which may be properly consolidated for trial with a felony under G.S. 
15-152; 

(4) To which a plea of guilty or nolo contendere is tendered in lieu of a 
felony charge ; or 

(5) When a misdemeanor conviction is appealed to the superior court for 
trial de novo, to accept a guilty plea to a lesser-included or related 
charge. 

(b) The jurisdiction of the superior court over misdemeanors appealed from 
the district court to the superior court for trial de novo is the same as the district 
court had in the first instance. 

(c) When a district court is established in a district, any superior court judge 
presiding over a criminal session of court shall order transferred to the district 
court any pending misdemeanor which does not fall within the provisions of sub- 
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section (a), and which is not pending in the superior court on appeal from a lower 
court. (1965, c. 310, s. 1; 1967, c. 691, s. 24; 1969, c. 1190, ss. 23, 24.) 


Cross Reference.—See note to § 7A-270. 

Editor’s Note. — The 1967 amendment 
designated the former provisions of the sec- 
tion as subsection (a) and added present 
subsection (c). 

The 1969 amendment added subdivision 
(5) of subsection (a), inserted present sub- 
section (b) and redesignated former subsec- 
tion (b) as (c). 

“Presentment”.—In this jurisdiction, the 
accepted definition of the word “present- 
ment” is as follows: “A presentment is an 
accusation of crime made by a grand jury 
on its own motion upon its own knowl- 
edge or observation, or upon information 
from others without any bill of indictment, 
but, since the enactment of § 15-137, trials 
upon presentments have been abolished 
and a presentment amounts to nothing 
more than an instruction by the grand jury 
to the public prosecuting attorney to frame 
a bill of indictment.” State v. Wall, 271 
N.C. 675, 157 S.E.2d 363 (1967). 

Where Court of Appeals orders that a 
new trial be held in a misdemeanor pros- 
ecution originally tried in a municipal 
court and then tried de novo in the superior 
court, the case on retrial maintains its 
status as a case pending in the superior 
court on appeal from a lower court, and 
defendant’s motion to quash the indictment 
on the ground that the district court has 
jurisdiction of the case is properly denied. 
State v. Patton, 5 N.C. App. 164, 167 S.E.2d 
821 (1969). 

Violation of § 20-7 (a).—Obviously, sub- 


sections (a) (1), (a) (2), and (a) (4) of 
this section do not apply to a criminal 
prosecution for operation of an automobile 
without an operator’s license in violation 
of § 20-7 (a). With reference to subsection 
(a) (3), it is sufficient to say that defen- 
dant was not tried for or charged with any 
felony. State v. Wall, 271 N.C. 675, 157 
S.E.2d 363 (1967). 

Violation of § 20-105.—The prosecution 
for violation of § 20-105 was not “initiated 
by presentment” within the meaning of 
subsection (a) (2). Although the prereq- 
uisites to conviction for the felony charged 
in the warrant and the misdemeanor 
charged in the indictment were different, 
the prosecution for the alleged criminal 
conduct of defendant in respect of the al- 
leged unlawful taking of a car was initiated 
by warrant issued by the district court. It 
was not initiated in the superior court by 
presentment or otherwise. State v. Wall, 
271 N.C. 675, 157 S.E.2d 363 (1967). 

The warrant on which defendant was ar- 
rested and bound over to superior court 
charged a felony, to wit, the larceny of an 
automobile valued at more than $200.00, 
and the indictment charged a misdemeanor, 
to wit, a violation of § 20-105, the “tempo- 
rary larceny” statute. Since defendant, in 
the superior court, was not tried for or 
charged with any felony, subsections (a) 
(1), (a) (3), and (a) (4) of this section 
did not apply to the criminal prosecution 
for the violation of § 20-105. State v. Wall, 
271 N.C. 675, 157 S.E.2d 363 (1967). 


§ 7A-272. Jurisdiction of district court. — (a) Except as provided in 
this article, the district court has exclusive, original jurisdiction for the trial of 
criminal actions, including municipal ordinance violations, below the grade of 
felony, and the same are hereby declared to be petty misdemeanors. 

(b) The district court has jurisdiction to conduct preliminary examinations 
and to bind the accused over for trial upon waiver of preliminary examination or 
upon a finding of probable cause, making appropriate orders as to bail or commit- 


ment. (1965..ch3 10M sH15) 


Opinions of Attorney General. — Mr. 
Amsey A. Boyd, Tax Supervisor of Rich- 
mond County 7/29/69. 

The constitutional right of a defendant 
charged with a misdemeanor to have a jury 
trial is not infringed by the fact that he 
has first to submit to trial without a jury in 
the district court and then appeal to supe- 
rior court in order to obtain a jury trial. 
State v. Sherron, 4 N.C. App. 386, 166 
S.E.2d 836 (1969). 

Demand for Jury Trial—Where, upon 
defendant’s demand for a jury trial on a 
charge of driving without an operator’s li- 
cense, the district court ordered defendant 


to appear at the next session of superior 
court, the district judge apparently being 
of opinion that the defendant by moving 
for a jury trial could avoid trial in the 
district court and have his case transferred 
forthwith for trial in the superior court, 
the district court acted under a misappre- 
hension of the law and erred by failing to 
proceed to trial of defendant for this crim- 
inal offense in accordance with the accusa- 
tion contained in the warrant. State v. 
Wall, 271 N.C. 675, 157 S.E.2d 363 (1967). 

Where Court of Appeals orders that a 
new trial be held in a misdemeanor prose- 
cution originally tried in a municipal court 
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and then tried de novo in the superior 
court, the case on retrial maintains its 
status as a case pending in the superior 
court on appeal from a lower court, and 
defendant’s motion to quash the indict- 
ment on the ground that the district court 
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Violation of § 20-7 (a). — The district 
court had jurisdiction to try defendant on 
the warrant charging operation of an auto- 
mobile without an operator’s license in vio- 
lation of § 20-7 (a). State v. Wall, 271 N.C. 
675, 157 S.E.2d 363 (1967). 


has jurisdiction of the case is properly de- Stated in State v. Thompson, 2 N.C. 
nied. State v. Patton, 5 N.C. App. 164, 167 App. 508, 163 S.E.2d 410 (1968). 
S.E.2d 821 (1969). 

§ 7A-273. Powers of magistrates in criminal actions. — In criminal 


actions, any magistrate has power: 

(1) In misdemeanor cases, other than traffic offenses, in which the maxi- 
mum punishment which can be adjudged cannot exceed imprisonment 
for thirty days, or a fine of fifty dollars ($50.00), exclusive of costs. 
to accept guilty pleas and enter judgment; 

(2) In misdemeanor cases involving traffic offenses, to accept written ap- 
pearances, waivers of trial and pleas of guilty, in accordance with a 
schedule of offenses and fines promulgated by the chief district judge; 

(3) In any misdemeanor case, to conduct a preliminary examination and 
bind the accused over to the district court for trial upon a waiver of 
examination or upon a finding of probable cause, making appropriate 
orders as to bail or commitment; 

(4) To issue arrest warrants valid throughout the State; 

(5) To issue search warrants valid throughout the county ; and 

(6) To grant bail before trial for any noncapital offense. 

(7) Notwithstanding the provisions of subdivision (1) of this section, to 
hear and enter judgment in all worthless check cases brought under 
G.S. 14-107, when the amount of the check is fifty dollars ($50.00) or 
less. (1965, c. 310, s. 1; 1969, c. 876, s. 2: c. 1190, s. 25.) 

Editor’s Note. — The first 1969 amend- For comment on bail in North Carolina, 
ment added subdivision (7). see 5 Wake Forest Intra. L. Rev. 300 
The second 1969 amendment deleted (1969). 
“peace and” following “issue” in subdivision 


(5). 


§ 7A-274. Power of mayors, law enforcement officers, etc., to issue 
warrants and set bail restricted.—The power of mayors, law enforcement 
officers, and other persons not officers of the General Court of Justice to issue 
arrest, search, or peace warrants, or to set bail, is terminated in any district court 
district upon the establishment of a district court therein. (1965, c. 310, s. Le) 

Editor’s Note.—For comment on bail in 
North Carolina, see 5 Wake Forest Intra. 
L. Rev. 300 (1969). 


§ 7A-275. Application of article. — The provisions of this article apply 
in each county of the State on and after the date a district court has been estab- 
lished therein. (1965, c. 310, s. 1.) 


§ 7A-276: Reserved for future codification purposes. 


ARTICLE 23. 


Jurisdiction and Procedure Applicable to Children. 


§ 7A-277. Purpose.—The purpose of this article is to provide procedures 
and resources for children under the age of sixteen years which are different in 
purpose and philosophy from the procedures applicable to criminal cases involving 
adults. These procedures are intended to provide a simple judicial process for the 
exercise of juvenile jurisdiction by the district court in such manner as will as- 
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sure the protection, treatment, rehabilitation or correction which is appropriate in 
relation to the needs of the child and the best interest of the State. Therefore, this 
article should be interpreted as remedial in its purposes to the end that any child 
subject to the procedures applicable to children in the district court will be bene- 
fitted through the exercise of the court’s juvenile jurisdiction. (1969, c. 911, s. 2.) 


Revision of Article. — Session Laws 
1969, c. 911, s. 2, rewrote this article, which 
formerly comprised only one section, num- 
bered § 7A-277, to appear as present §§ 
7A-277 through 7A-289. Prior to the 1969 
act, jurisdiction and procedure applicable 
to juveniles were covered by chapter 110, 
article 2, §§ 110-21 through 110-44. Section 
1 of the 1969 act revised and rewrote 
chapter 110, article 2, to appear as present 
§§ 110-21 through 110-24, eliminating pro- 
visions relating to jurisdiction and proce- 
dure and leaving in that article only pro- 
visions relating to probation and detention 
homes for juveniles. Where the sections 
in this article are similar to sections ap- 


pearing in former article 2 of chapter 110, 
the historical citations to the former sec- 
tions have been added to the new sections. 

Former §§ 7A-280 through 7A-287, codi- 
fied from Session Laws 1965, c. 310, s. 1, 
and relating to jurisdiction and procedure 
in civil appeals from districts courts, were 
repealed by Session Laws 1967, c. 108, s. 8. 

Session Laws 1969, c. 911, s. 11, pro- 
vides: “This act shall be effective January 
1, 1970, provided that in those districts 
where the district court is not yet estab- 
lished, the courts exercising juvenile juris- 
diction on the effective date shall continue 
to exercise juvenile jurisdiction until the 
district court is established.” 


§ 7A-278. Definitions.—The terms or phrases used in this article shall be 
defined as follows, unless the context or subject matter otherwise requires : 


(1) “Child” is any person who has not reached his sixteenth birthday. 

(2) “Delinquent child” includes any child who has committed any criminal 
offense under State law or under an ordinance of local government, in- 
cluding violations of the motor vehicle laws or a child who has violated 
the conditions of his probation under this article. 

(3) “Dependent child” is a child who is in need of placement, special care or 
treatment because such child has no parent, guardian or custodian to 
be responsible for his supervision or care, or whose parent, guardian 
or custodian is unable to provide for his supervision or care. 

(4) “Neglected child” is any child who does not receive proper care or su- 
pervision or discipline from his parent, guardian, custodian or other 
person acting as a parent, or who has been abandoned, or who is not 
provided necessary medical care or other remedial care recognized 
under State law, or who lives in an environment injurious to his wel- 
fare, or who has been placed for care or adoption in violation of law. 

(5) “Undisciplined child” includes any child who is unlawfully absent from 
school, or who is regularly disobedient to his parents or guardian or 
custodian and beyond their disciplinary control, or who is regularly 
found in places where it is unlawful for a child to be, or who has run 


away from home. 
(6) 


except as otherwise specified. 


“Court” means the district court division of the General Court of Justice, 


(7) “Custodian” is a person or agency that has been awarded legal custody 
of a child by a court, or a person other than parents or legal guardian 
who stands in loco parentis to a child. (1969, c. 911, s. 28) 


§ 7A-279. Juvenile jurisdiction.—The court shall have exclusive, original 
jurisdiction over any case involving a child who resides in or is found in the 
district and who is alleged to be delinquent, undisciplined, dependent or neglected, 
or who comes within the provisions of the Interstate Compact on Juveniles, except 
as otherwise provided. This jurisdiction shall be exercised solely by the district 
judge. (1965, c. 310, s. 1; 1969, c. AER 


§ 7A-280. Felony cases.—lIf a child who has reached his fourteenth birth- 
day is alleged to have committed an offense which constitutes a felony, the judge 
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shall conduct a preliminary hearing to determine probable cause after notice to 
the parties as provided by this article. Such hearing shall provide due process of 
law and fair treatment to the child, including the right to counsel, privately re- 
tained or at State expense if indigent. 

If the judge finds probable cause, he may proceed to hear the case under the 
procedures established by this article, or if the judge finds that the needs of the 
child or the best interest of the State will be served, the judge may transfer the 
case to the superior court division for trial as in the case of adults. The child’s 
attorney shall have a right to examine any court or probation records considered 
by the court in exercising its discretion to transfer the case, and the order of 
transfer shall specify the reasons for transfer. 

If the alleged felony constitutes a capital offense and the judge finds probable 
cause, the judge shall transfer the case to the superior court division for trial as 
in the case of adults. 


In case of transfer of any case to the superior court division under this section, 
the judge may order that the child be detained in a juvenile detention home or 
separate section of a local jail as provided by G.S. 110-24, pending trial in the 
superior court division. (1919, c. 97, s.9; C. S., s. 5047; 1929, c. 84; 1957 -c2, 100. 
ye Id C..051, 1909, C9116. 20) 


§ TA-281. Petition.—Any person having knowledge or information that a 
case has arisen which invokes the juvenile jurisdiction established by this article 
may file a verified petition with the clerk of superior court. The petition shall con- 
tain the name, age and address of the child, the name and last known address of 
his parents or guardian or custodian, and shall allege the facts which invoke the 
juvenile jurisdiction of the court. 

After a petition is filed, any judge exercising juvenile jurisdiction may arrange 
for evaluation of juvenile cases through the county director of social services or 
the chief family counselor or such other personnel as may be available to the court. 
The purpose of this procedure is to use available community resources for the 
diagnosis or treatment or protection of a child in cases where it is in the best 
interest of the child or the community to adjust the matter without a formal hear- 
ates (1919756007, 52 Jen, 5.0043 4909 c..9 L1as;2.) 


§ 7A-282. Issuance of summons.—After a petition is filed and when di- 
rected by the court, the clerk of superior court shall cause a summons to be issued 
directed to the parents or guardian or custodian and to the child, requiring them 
to appear for a hearing at the time and place stated in the summons. (1919, c. 97, 
s.6;C.5S., s. 5044; 1939, c. 50; 1969, c. 911, s. 2.) 


§ 7A-283. Service of summons and petition.—The summons and a copy 
of the petition shall be served upon the parents or either of them or the guardian 
or custodian, and the child, not less than five days prior to the date scheduled for 
the hearing, provided that the time provided herein may be waived in the discre- 
tion of the judge in the best interest of the child. Service of the summons and pe- 
tition shall be made personally by leaving a copy of the summons and the petition 
with the person summoned. If personal service upon a parent is attempted at his 
last known address but such parent cannot be located, and there is no parent, 
guardian or custodian available to appear with the child for the hearing, the court 
shall appoint a guardian ad litem or a guardian of the person to appear with the 
child. 

If the court finds it is impractical to obtain personal service upon the parents, 
guardian or custodian, the judge may authorize service of summons and petition 
by mail or by publication, provided that a guardian or custodian shall appear with 
the child for the hearing if neither parent is present. 

If the parent, guardian or custodian is personally served as herein provided and 
fails without reasonable cause to appear and to bring the child, he may be pro- 
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ceeded against as for contempt of court. (1919, c. 97, s. 8; C. S., s. 5046; 1969, 
ci 9119882.) 


§ TA-284. Immediate custody of a child.—If it appears from a petition 
that a child is in danger, or subject to such serious neglect as may endanger his 
health or morals, or that the best interest of the child requires that the court as- 
sume immediate custody of the child prior to a hearing on the merits of the case, 
the judge may enter an order directing an officer or other authorized person to 
assume immediate custody of the child. Such an order shall constitute authority 
to assume physical custody of the child and to take the child to such place or per- 
son as is designated in the order. The court shall conduct a hearing on the merits 
at the earliest practicable time within five days after assuming custody, and if 
such a hearing is not held within five days, the child shall be released. (1919, c. 
07 5°97: Casey S004o. Lobes Cn all yore) 


§ 7A-285. Juvenile hearing. — Juvenile hearings shall be held in each 
county in the district at such times and places as the chief district judge shall 
designate. The general public may be excluded from any juvenile hearing in the 
discretion of the judge. Reporting of juvenile cases shall be as provided by G.S. 
7 A-198 for reporting of civil trials. 

The juvenile hearing shall be a simple judicial process designed to adjudicate 
the existence or nonexistence of any of the conditions defined by G.S. 7A-278 (2) 
through (5) which have been alleged to exist, and to make an appropriate dis- 
position to achieve the purposes of this article. In the adjudication part of the 
hearing, the judge shall find the facts and shall protect the rights of the child and 
his parents in order to assure due process of law, including the right to written 
notice of the facts alleged in the petition, the right to counsel, the right to confront 
and cross-examine witnesses, and the privilege against self-incrimination. In cases 
where the petition alleges that a child is delinquent or undisciplined and where 
the child may be committed to a State institution, the child shall have a right to 
assigned counsel as provided by law in cases of indigency. 

The court may continue any case from time to time to allow additional factual 
evidence, social information or other information needed in the best interest of the 
child. If the court finds that the conditions alleged do not exist, or that the child 
is not in need of the care, protection or discipline of the State, the petition shall 
be dismissed. 

At the conclusion of the adjudicatory part of the hearing, the court may pro- 
ceed to the disposition part of the hearing, or the court may continue the case for 
disposition after the juvenile probation officer or family counselor or other per- 
sonnel available to the court has secured such social, medical, psychiatric, psycho- 
logical or other information as may be needed for the court to develop a disposition 
related to the needs of the child or in the best interest of the State. The disposi- 
tion part of the hearing may be informal, and the court may consider written re- 
ports or other evidence concerning the needs of the child. 

The child or his parents, guardian or custodian shall have an opportunity to 
present evidence if they desire to do so, or they may advise the court concerning 
the disposition which they believe to be in the best interest of the child. 

In all cases, the court order shall be in writing and shall contain appropriate 
findings of fact and conclusions of law. (1919, c. 97, s. 9; C. S., s. 5047; 1929, 
c. 84; 1957, c. 100, s. 1; 1963, c. 631; 1969, c. 911, s. 2.) 


§ 7A-286. Disposition.—The judge shall select the disposition which pro- 
vides for the protection, treatment, rehabilitation or correction of the child after 
considering the factual evidence, the needs of the child, and the available resources, 
as may be appropriate in each case. In cases where the court finds a factual basis 
for an adjudication that a child is delinquent, undisciplined, dependent or neglected, 
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the court may find it is in the best interest of the child to postpone adjudication or 
disposition ot the case for a specified time or subject to certain conditions. 

In any case where the court adjudicates the child to be delinquent, undisciplined, 
dependent or neglected, the jurisdiction of the court to modify any order of dis- 
position made in the case shall continue during the minority of the child or until 
terminated by order of the court, except as otherwise provided herein, provided 
that any child subject to the juvenile jurisdiction of the court shall be subject to 
prosecution in any court for any offense committed after his sixteenth birthday. 

The court shall have a duty to give each child subject to juvenile jurisdiction 
such attention and supervision as will achieve the purposes of this article. Upon 
motion in the cause or petition, and after notice as provided in this article, the 
court may conduct a review hearing to determine whether the order of the court 
is in the best interest of the child, and the court may modify or vacate the order 
in light of changes in circumstances or the needs of the child. 

The following alternatives for disposition shall be available to any judge exer- 
cising juvenile jurisdiction: 


(1) The judge may dismiss the case, or continue the case in order to allow 
the child, parents or others to take appropriate action. 

(2) In the case of any child who needs more adequate care or supervision, 
or who needs placement, the court may: 

a. Require that the child be supervised in his own home by the 
county department of social services, juvenile probation officer, 
family counselor or such other personnel as may be available to 
the court, subject to such conditions applicable to the parents 
or the child as the court may specify ; or 

b. Place the child in the custody of a parent, relative, private agency 
offering placement services, or some other suitable person; or 

c. Place the child in the custody of the county department of social 
services in the county of his residence, or in the case of a child 
who has legal residence outside the State, in the temporary 
custody of the county department of social services in the 
county where the child is found so that said agency may return 
the child to the responsible authorities. 


In any case where the court removes custody from a parent, the court may order 
any parent who appears in court with such child to pay such support for the child 
as may be reasonable under the circumstances, or after notice to the parent as pro- 
vided in this article, the court may hold a hearing and order such parent to pay 
such support as may be reasonable under the circumstances. 


(3) In the case of any child who is alleged to be delinquent or undisciplined 
and where the court finds it necessary that such child be detained in 
secure custody for the protection of the community or in the best inter- 
est of the child before or after a hearing on the merits of the case, the 
court may order that such child be detained in a juvenile detention 
home as provided in G.S. 110-24, or if no juvenile detention home is 
available, in a separate section of a local jail which meets the require- 
ments of G.S. 110-24, provided the court shall notify the parent, 
guardian or custodian of the child of such detention. No child shall be 
held in any juvenile detention home or jail for more than five days 
without a hearing under the special procedures established by this ar- 
ticle. If the judge orders that the child continue in the detention home 
or jail after such hearing, the court order shall be in writing with ap- 
propriate findings of fact. 

(4) In the case of any child who is delinquent or undisciplined, the court 
may : 

= Place the child on probation for whatever period of time the court 
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may specify, and subject to such conditions of probation as the 
court finds are related to the needs of the child and which the 
court shall specify, under the supervision of the juvenile proba- 
tion officer or family counselor ; or 

b. Continue the case in order to allow the family an opportunity to 
meet the needs of the child through more adequate supervision, 
or placement in a private or specialized school, or placement 
with a relative, or through some other plan approved by the 
court ; or if the child is delinquent, the court may 

c. Commit the child to the care of the North Carolina Board of 
Juvenile Correction to be assigned to whatever facility operated 
by such Board as the Board or its administrative personnel may 
find to be in the best interest of the child. Said commitment 
shall be for an indefinite term, not to extend beyond the eigh- 
teenth birthday of the child, as the Board or its administrative 
personnel may find to be in the best interest of the child, pro- 
vided that if a child is engaged in a vocational training program 
when he becomes eighteen years of age, the Board may extend 
the indefinite term of such child beyond the eighteenth birthday 
until the vocational training program is completed. The Board 
or its administrative personnel shall have final authority to de- 
termine when any child who has been admitted to any facility 
operated by the Board has sufficiently benefited from the 
program as to be ready for release. At the end of any term, the 
Board shall notify the court that the child is ready for release 
and shall plan for the return of the child to the community in 
cooperation with the juvenile probation officer or the family 
counselor or such other appropriate personnel as may be avail- 
able. If the Board finds that any child committed to its care is 
not suitable for the program of any facility operated by the 
Board, or that further court action is needed to protect the best 
interest of a child at the end of his term, the Board shall make 
a motion in the cause so that the court may enter an appropriate 
order. 


(5) In any case, the court may order that the child be examined by a physi- 


cian, psychiatrist, psychologist or other professional person as may be 
needed for the court to determine the needs of the child. If the court 
finds the child to be in need of medical, surgical, psychiatric, psycho- 
logical or other treatment, the court may allow the parents or other 
responsible persons to arrange for such care. If the parents decline or 
are unable to make such arrangements, the court may order the needed 
treatment, surgery or other needed care, and the court may order the 
parents or other responsible parties to pay the cost of such care, or 
if the court finds the parents are unable to pay the cost of such care, 
such cost shall be a charge upon the county when approved by the 
court. If the court finds the child to be in need of institutional care be- 
cause of mental illness or mental retardation, the court may commit 
the child to the appropriate institution operated by the State, provided 
two physicians certify in writing that such commitment is in the best 
interest of the child and the State. After such commitment, the child 
may be released only by the governing board or administrative person- 
nel of such State institution, who shall report to the court from time to 
time on the progress of such child and who shall return the child to 
the court upon release during his minority for such further orders as 
the court finds to be in the best interest of the child. 


(6) In any case where there is no parent to appear in a hearing with the 
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child or where the court finds it would be in the best interest of the 
child, the court may appoint a guardian of the person for the child, who 
shall operate under the supervision of the court with or without bond, 
and who shall file only such reports as the court shall require. Such 
guardian of the person shall have the care, custody and control of the 
child or may arrange a suitable placement for the child, and may rep- 
resent the child in legal actions before any court. Such guardian of the 
person shall also have authority to consent to certain actions on the 
part of the child in place of the parents, including but not limited to 
marriage, enlisting in the armed forces, major surgery, or such other 
actions as the court shall designate where parental consent is required. 
The authority of the guardian of the person shall continue for whatever 
period of time the court shall designate during the minority of the 
child. (1919) ¢. 07, SO Gos o04/ ~ 1929 ‘ct SA’ tO ee OO. SL 
1963, c. 631; 1969, c. 911, s. 2.) 


§ 7A-287. Juvenile records.—The court shall maintain a complete record 
of all juvenile cases to be known as the juvenile record, which shall be withheld 
from public inspection and may be examined only by order of the judge, except 
that the child, his parents, guardian, custodian and attorney, or other authorized 
representative of the child shall have a right to examine the child’s juvenile record. 

The juvenile record may be divided into two parts, social and legal: 


(1) The social part of the juvenile record may include family background 
information or reports of social, medical, psychiatric, psychological or 
other information concerning a child or his family, or a record of the 
probation reports of a child or interviews with his family, or other 
information which the judge finds should be protected from public 
inspection in the best interest of the child. The social part of the juve- 
nile record may be filed separate from other records of the court under 
rule of the Administrative Office of the Courts. 

(2) The legal part of the record includes the summons, petition, court order, 
written motions, the transcript of the hearing and other papers filed in 
the proceeding. 


An adjudication that a child is delinquent or undisciplined shall not disqualify 
the child for public office nor be considered as conviction of any criminal offense. 


(1919)c. 97,'s. 4; CL S., s. 5042: 1969;'c:'911;s. Zo) 


§ 7A-288. Termination of parental rights.—In cases where the court has 
adjudicated a child to be neglected or dependent, the court shall have authority to 
enter an order which terminates the parental rights with respect to such child if the 
court finds any one of the following: 

(1) That the parent has abandoned the child for six consecutive months 
prior to the special hearing in which termination of parental rights is 
considered or that a child is an abandoned child as defined by chapter 
48 of the General Statutes entitled “Adoption of Minors.” 

(2) That a child born out of wedlock is living under such conditions that the 
health or general welfare of the child is endangered by the living con- 
ditions and environment, pursuant to the procedure established by G.S. 
130-58.1 and as specified by G.S. 48-6.1; or 

(3) That the parent has willfully failed to contribute adequate financial sup- 
port to a child placed in the custody of an agency or child-care institu- 
tion, or living in a foster home or with a relative, for a period of six 
months ; or 

(4) That the parent has so physically abused or seriously neglected the child 
that it would be in the best interest of the child that he not be returned 
to such parent. 
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The court shall conduct a special hearing to consider any case involving termina- 
tion of parental rights. There shall be a petition requesting such termination and 
alleging facts which would justify termination as herein provided. The parent 
shall be notified in advance of such special hearing by personal service of the 
summons and petition as provided in this article or under the procedures estab- 
lished by Rule 4 of the Rules of Civil Procedure of chapter 1A of the North 
Carolina General Statutes. Before entering an order of termination of parental 
rights, the court shall consider all available facts and social information concerning 
the child to evaluate whether the parent may reestablish a suitable home for the 
child, for the policy of law is to preserve natural family ties where possible in the 
best interest of the child. 

Such an order terminates all rights and obligations of the parent to the child 
and of the child to the parent, arising from the parental relationship. Such a parent 
35 not thereafter entitled to notice of proceedings for the adoption of the child and 
has no right to object thereto or otherwise participate therein. 


In such cases, the court shall place the child by written order in the custody of 
the county department of social services or a licensed child-placing agency, and 
such custodian shall have the right to make such placement plans for the child 
as it finds to be in his best interest. Such county department of social services or 
licensed child-placing agency shall further have the authority to consent to the 
adoption of the child, to its marriage, to its enlistment in the armed forces of the 
United States, and to surgical and other medical treatment of the child. (1969, c. 
SW Svat) 


Editor’s Note——Former § 7A-288, relat- 
ing to appeals from district court in crim- 
inal cases, was renumbered § 7A-290 by 
Session Laws 1969, c. 911, s. 5. 

Session Laws 1969, c. 911, s. 11, pro- 
vides: “This act shall be effective January 
1, 1970, provided that in those districts 


lished, the courts exercising juvenile juris- 
diction on the effective date shall continue 
to exercise juvenile jurisdiction until the 
district court is established.” 

Opinions of Attorney General. — Mr. 
W.H.S. Burgwyn, Jr., Solicitor, Sixth Ju- 
dicial District, 9/16/69. 


where the district court is not yet estab- 


§ 7A-289. Appeals.—Any child, parent, guardian, custodian or agency who 
is a party to a proceeding under this article may appeal from an adjudication or 
any order of disposition to the Court of Appeals, provided that notice of appeal is 
given in open court at the time of the hearing or in writing within ten days after 
the hearing. Pending disposition of an appeal, the court may enter such temporary 
order affecting the custody or placement of the child as the court finds to be in 
the best interest of the child or the best interest of the State. (1919, c. 97, s. 20; 
C.S., s. 5058; 1949, c. 976; 1969, c. 911, s. 2.) 


ARTICLE 24. 


[ Reserved. ] 


ARTICLE 25. 


Jurisdiction and Procedure in Cruminal Appeals from District Courts. 


§ 7A-290. Appeals from district court in criminal cases; notice; ap- 
peal bond.—Any defendant convicted in district court before the magistrate may 
appeal to the district court for trial de novo before the district court judge. Any 
defendant convicted in district court before the judge may appeal to the superior 
court for trial de novo. Notice of appeal may be given orally in open court, or to 
the clerk in writing within 10 days of entry of judgment. Upon receiving notice of 
appeal, the clerk shall transfer the case to the district or superior court criminal 
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docket. Appeal bond may be set by the judge in his discretion. (1965, c. 310, s. 1; 
1967,,c» 601) 8. 1:;:1969, c. 876,:s93¢ c¢ 911, $:/5 3 c}1190,'s: 26.) 


Editor’s Note. — The above section was 
formerly numbered § 7A-288. It was re- 
numbered § 7A-290 by Session Laws 1969. 

Session Laws 1969, c. 876, s. 3, added 
the first sentence and inserted “district or” 
in the fourth sentence. 

Session Laws 1969, c. 1190, s. 26, inserted 
“in writing” in the third sentence and de- 
leted a sentence inserted by the 1967 
amendment which related to time for with- 
drawal of appeal. 


This section and § 49-7, when properly 
construed together, are not inconsistent. 
State v. Coffey, 3 N.C. App. 133, 164 
S.E.2d 39 (1968). 

Hence, the proviso in § 49-7 was not re- 
pealed either expressly or by implication 
by enactment of this section. State v. 
Coffey, 3 N.C. App. 133, 164 S.E.2d 39 
(1968). 

Stated in State v. Thompson, 2 N.C. 
App. 508, 163 S.E.2d 410 (1968). 


ARTICLE 26. 
Additional Powers of District Court Judges and Magistrates. 


§ 7A-291. Additional powers of district court judges.—In addition to 
the jurisdiction and powers assigned in this chapter, a district court judge has the 
tollowing powers: 

(1) To administer oaths; 
(2) To punish for contempt; 
(3) To compel the attendance of witnesses and the production of evidence; 
(4) To set bail; 
(5) To issue arrest warrants valid throughout the State, and peace and 
search warrants valid throughout the district of issue; and 
(6) To issue all process and orders necessary or proper in the exercise of his 
powers and authority, and to effectuate his lawful judgments and de- 
crees. (1965, c. 310, s. 1; 1969, c. 1190, s. 27.) 
Editor’s Note. — The 1969 amendment see 5 Wake Forest Intra. L. Rev. 300 
inserted “peace and” in subdivision (5). (1969). 
For comment on bail in North Carolina, 


§ 7A-292. Additional powers of magistrates.—In addition to the juris- 
diction and powers assigned in this chapter to the magistrate in civil and criminal 
actions, each magistrate has the following additional powers: 


(1) To administer oaths; 

(2) To punish for contempt ; 

(3) When authorized by the chief district judge, to take depositions and 
examinations before trial ; 

(4) To issue subpoenas and capiases valid throughout the county ; 

(5) To take affidavits for the verification of pleadings ; 

(6) To appoint assessors to allot property for homestead and personal prop- 
erty exemptions, as provided in G.S. 1-386; 

(7) To issue writs of habeas corpus ad testificandum, as provided in G.S. 
17-41; 

(8) To assign a year’s allowance to the surviving spouse and a child’s al- 
lowance to the children as provided in chapter 30, article 4, of the Gen- 
eral Statutes; 

(9) To take acknowledgments of instruments, as provided in G.S. 47-1; 


(10) To perform the marriage ceremony, as provided in G.S. 51-1; 

(11) To take acknowledgment of a written contract or separation agreement 
between husband and wife, and to make a private examination of the 
wife, as provided in G.S. 52-6; 

(12) To conduct proceedings for the valuation of a division fence, as pro- 
vided in G.S. 68-10; 
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(13) To assess contribution for damages or for work done on a dam, canal, 
or ditch, as provided in G.S. 156-15; and 
(14) To perform any civil, quasi-judicial or ministerial function assigned by 
general law to the office of. justice. of the peace. (1965, c. 310, s. lis 
1967, c. 691, s. 25.) 
Editor’s Note. — The 1967 amendment (13) and renumbered former subdivision 
inserted present subdivisions (5) through (5) as subdivision (14). 


§ 7A-293. Special authority of a magistrate assigned to a munici- 
pality located in more than one county of a district court district. — A 
magistrate assigned to an incorporated municipality, the boundaries of which lie in 
more than one county of a district court district, may, in criminal matters, exercise 
the powers granted by G.S. 7A-273 as if the corporate limits plus the territory 
embraced within a distance of one mile in all directions therefrom were located 
wholly within the magistrate’s county of residence. Appeals from a magistrate 
exercising the authority granted by this section shall be taken in the district court 
in the county in which the offense was committed. A magistrate exercising the 
special authority granted by this section shall transmit all records, reports, and 
monies collected to the clerk of the superior court of the county in which the offense 
was committed. (1967, c. 691, s. 26.) 


S§ 7A-294 to T7TA-299: Reserved for future codification purposes. 


SUBCHAPTER VI. REVENUES AND EXPENSES OF THE 
JUDICIAL. DEPARTMENT. 


ARTICLE 27. 
Expenses of the Judicial Department. 


§ 7A-300. Expenses paid from State funds.—(a) The operating ex- 
penses of the Judicial Department shall be paid from State funds, out of appropria- 
tions for this purpose made by the General Assembly. The Administrative Office 
of the Courts shall prepare budget estimates to cover these expenses, including 
therein the following items and such other items as are deemed necessary for the 
proper functioning of the Judicial Department: 


(1) Salaries, departmental expense, printing and other costs of the appellate 
division ; 

(2) Salaries and expenses of superior court judges, solicitors, assistant solici- 
tors, public defenders, and assistant public defenders, and fees and 
expenses of counsel assigned to represent indigents under the pro- 
visions of subchapter IX of this chapter ; 

(3) Salaries, travel expenses, departmental expense, printing and other costs 
of the Administrative Office of the Courts; 

(4) Salaries and travel expenses of district judges (including holdover 
judges), prosecutors, assistant prosecutors, acting prosecutors, magis- 
trates, and family court counselors ; 

(5) Salaries and travel expenses of clerks of superior court, their assistants, 
deputies, and other employees, and the expenses of their offices, includ- 
ing supplies and materials, postage, telephone and telegraph, bonds and 
insurance, equipment, and other necessary items ; 

(6) Fees and travel expenses of jurors, and of witnesses required to be paid 
by the State; 

(7) Compensation and allowances of court reporters ; 

(8) Briefs for counsel and transcripts and other records for adequate appellate 
review when an appeal is taken by an indigent person ; 

(9) All other expenses arising out of the operations of the Judicial Depart- 
ment which by law are made the responsibility of the State. 
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(b) The expense items enumerated in (4) through (8) of subsection (a) shall 
not be paid from State funds in any judicial district until the district court has been 
established in the district. (1965, c. 310, s. 1; 1967, c. 108, s. 9; 1969, c. 1013, 


$:'2.) 

Editor’s Note. — Session Laws 1967, c. 
108, s. 9, substituted “appellate division” for 
“Supreme Court” in subdivision (1) of sub- 
section (a). 

The 1969 amendment rewrote subdivision 
(2) of subsection (a) inserted present sub- 
division (8) and renumbered former sub- 


substituted “(8)” for “(7)” in subsection 
(b). 

Amendment Effective January 1, 1971.— 
Session Laws 1967, c. 1049, s. 5, effective 
Jan. 1, 1971, will delete “prosecutors, assis- 
tant prosecutors, acting prosecutors” pre- 


ceding “magistrates” in subsection (a) (4). 


division (8) of subsection (a) as (9) and 


§ 7A-301. Disbursement of expenses.—The salaries and expenses of all 
personne] in the Judicial Department and other operating expenses shall be paid 
out of the State Treasury upon warrants duly drawn thereon, except that the 
Administrative Office of the Courts and the Department of Administration, with 
the approval of the State Auditor, may establish alternative procedures for the 
prompt payment of juror fees, witness fees, and other small expense items. (1965, 


footers antey 


§ 7A-302. Counties and municipalities responsible for physical fa- 
cilities. _In each county in which a district court has been established, court- 
rooms and related judicial facilities (including furniture), as defined in this sub- 
chapter, shall be provided by the county, except that courtrooms and related judi- 
cial facilities may, with the approval of the Administrative Officer of the Courts, 
after consultation with county and municipal authorities, be provided by a mu- 
nicipality in the county. To assist a county or municipality in meeting the ex- 
pense of providing courtrooms and related judicial facilities, a part of the costs of 
court, known as the “facilities fee,” collected for the State by the clerk of superior 
court, shal] be remitted to the county or municipality providing the facilities. 
1965 7-cans Les. 18) 


§ 7A-303. Equipment and supplies in clerk’s office.—Upon the estab- 
lishment of the district court in any county, supplies and all equipment in the of- 
fice of the clerk of superior court shall become the property of the State. (1965, c. 
SLUrscals 


ARTICLE 28. 
Uniform Costs and Fees in the Trial Divisions. 


§ TA-304. Costs in criminal actions.—(a) In every criminal case in the 
superior or district court, wherein the defendant is convicted, or enters a plea of 
guilty or nolo contendere, or when costs are assessed against the prosecuting wit- 
ness, the following costs shall be assessed, except that when the judgment imposes 
an active prison sentence, costs shall be assessed only when the judgment specifically 
so provides: 


(1) For each arrest or personal service of criminal process, including cita- 
tions and subpoenas, the sum of two dollars ($2.00), to be remitted to 
the county wherein the arrest was made or process was served, except 
that in those cases in which the arrest was made or process served by a 
law enforcement officer employed by a municipality, the fee shall be paid 
to the municipality employing the officer. 

(2) For the use of the courtroom and related judicial facilities, the sum of 
two dollars ($2.00) in the district court, including cases before a 
magistrate, and the sum of fifteen dollars ($15.00) in superior court, 
to be remitted to the county in which the judgment is rendered. In all 
cases where the judgment is rendered in facilities provided by a mu- 
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nicipality, the facilities fee shall be paid to the municipality. Funds 
derived from the facilities fees shall be used exclusively by the county 
or municipality for providing, maintaining, and constructing adequate 
courtroom and related judicial facilities, including: Adequate space and 
furniture for judges, solicitors, prosecutors, public defenders, magis- 
trates, juries, and other court related personnel; office space, furniture 
and vaults for the clerk; jail and juvenile detention facilities; and a 
law library (including books) if one has heretofore been established 
or if the governing body hereafter decides to establish one. In the event 
the funds derived from the facilities fees exceed what is needed for these 
purposes, the county or municipality may, with the approval of the Ad- 
ministrative Officer of the Courts as to the amount, use any or all of the 
excess to retire outstanding indebtedness incurred in the construction of 
the facilities, or to reimburse the county or municipality for funds 
expended in constructing or renovating the facilities (without incurring 
any indebtedness) within a period of two years before or after the date 
a district court is established in such county, or to supplement the 
operations of the General Court of Justice in the county. 

(3) For the Law Enforcement Officers’ Benefit and Retirement Fund, the 
sum of three dollars ($3.00), to be remitted to the State Treasurer and 
administered as provided in chapter 143, article 12, of the General 
Statutes. 

(4) For support of the General Court of Justice, the sum of eight dollars 
($8.00) in the district court, including cases before a magistrate, and 
the sum of twenty dollars ($20.00) in the superior court, to be re- 
mitted to the State Treasurer. 


(b) On appeal, costs are cumulative, and costs assessed before a magistrate shall 
be added to costs assessed in the district court, and costs assessed in the district court 
shall be added to costs assessed in the superior court, except that the fee for the 
Law Enforcement Officers’ Benefit and Retirement Fund shall be assessed only 
once in each case. 

(c) The costs set forth in this section are complete and exclusive, and in lieu 
of any and all other costs and fees, except that witness fees and jail fees shall be 
assessed as provided by law in addition thereto. Nothing in this section shall limit 
the power or discretion of the judge in imposing fines or forfeitures or ordering 
restitution. 

(d) In any criminal case in which the liability for costs, fines, restitution, or 
any other lawful charge has been finally determined, the partial payment of the 
same has been made to the clerk of superior court, and no additional payments 
have been made for a period of 12 months, and, in the opinion of the clerk, further 
payments are unlikely, the clerk shall disburse the partial payment in accordance 
with the following priorities : 


(1) Costs due the State, with the Law Enforcement Officers’ Benefit and Re- 
lief Fund last ; 

(2) The facilities fee ; 

(3) The arrest fee; 

(4) Any other charge due the county or city, with the county first ; 

(5) Fines to the county school fund; 

(6) Sums in restitution, prorated among the persons entitled thereto. 


Partial payments made pursuant to court order for the purchase of saving bonds 
or for deposit in savings accounts are excepted from the provisions of this subsec- 
tion. (1965, c. 310, s. 1; 1967, c. 601, s. 2; c. 691, ss; 27-29 ;. 1969, c. 1013, s. 3: 
o: £190 %5s8228;29:) 


Editor’s Note. — Session Laws 1967, c. from the district court to the superior 
601, s. 2, inserted, in subsection (b), a for- court is withdrawn. 
mer provision as to costs where an appeal Session Laws 1967, c. 691, ss. 27-29, in- 
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serted the exception at the end of the intro- 
ductory paragraph in subsection (a), in- 
serted in the last sentence of subdivision 
(2) of subsection (a) the provision as to re- 
imbursing the county or municipality for 
funds expended in constructing or renovat- 
ing the facilities and added subsection (d). 
Session Laws 1969, c. 1013, inserted 
“public defenders” in the third sentence of 
subdivision (2) of subsection (a). 
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sion (1) of subsection (a) and deleted, in 
subsection (b), a provision as to costs when 
an appeal from the district court to the 
superior court was withdrawn within a 
specified time. 

Amendment Effective January 1, 1971.— 
Session Laws 1967, c. 1049, s. 5, effective 
Jan. 1, 1971, will delete “prosecutors” fol- 
lowing “solicitors” near the middle of the 
third sentence in subsection (a) (2). 


Cited in In re Board of Comm’rs, 4 N.C. 
App. 626, 167 S.E.2d 488 (1969). 


Session Laws 1969, c. 1190, inserted “and 
subpoenas” near the beginning of subdivi- 


§ TA-305. Costs in civil actions.—(a) In every civil action in the superior 
or district court the following costs shall be assessed : 


(1) For the use of courtroom and related judicial facilities, the sum of two 
dollars ($2.00) in cases heard before a magistrate, and the sum of 
five dollars ($5.00) in district and superior court, to be remitted to 
the county in which the judgment is rendered, except that in all cases 
in which the judgment is rendered in facilities provided by a munici- 
pality, the facilities fee shall be paid to the municipality. Funds derived 
from the facilities fees shall be used in the same manner, for the same 
purposes, and subject to the same restrictions, as facilities fees assessed 
in criminal actions. 


(2) For support of the General Court of Justice, the sum of twenty dollars 
($20.00) in the superior court, and the sum of ten dollars ($10.00) 
in the district court, except that in the district court if the amount 
sued for is more than one hundred dollars ($100.00) but does not 
exceed three hundred dollars ($300.00), excluding interest, the sum 
shall be six dollars ($6.00), and if the amount sued for is one hundred 
dollars ($100.00) or less, excluding interest, the sum shall be three 
dollars ($3.00). Sums collected under this subsection shall be remitted 
to the State Treasurer. 


(b) On appeal, costs are cumulative, and when cases heard before a magistrate 
are appealed to the district court, the General Court of Justice fee and the facili- 
ties fee applicable in the district court shall be added to the fees assessed before 
the magistrate; and when cases in the district court are appealed to the superior 
court the General Court of Justice fee and the facilities fee applicable in the 
superior court shall be added to the fees assessed in the district court. When an 
order of the clerk of the superior court is appealed to either the district court 
or the superior court, no additional General Court of Justice fee or facilities fee 
shall be assessed. 

(c) The clerk of superior court, at the time of the filing of the papers initiating 
the action or the appeal, shall collect as advance court costs, the facilities fee and 
General Court of Justice fee, except in suits in forma pauperis. . 

(d) The uniform costs set forth in this section are complete and exclusive, and 
in lieu of any and all other costs and fees, except that the following expenses, when 
incurred, are also assessable or recoverable, as the case may be: 


(1) Witness fees, as provided by law. 

(2) Jail fees, as provided by law. 

(3) Counsel fees, as provided by law. 

(4) Expense of service of process by certified mail. 

(5) Costs on appeal to the superior court, or to the appellate division, as the 
case may be, of the original transcript of testimony, if any, insofar as 
essential to the appeal. 

(6) Fees for personal service of civil process and other sheriff's fees. as pro- 
vided by law. 
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(7) Fees of guardians ad litem, next friends, referees, receivers, commis- 
sioners, surveyors, arbitrators, appraisers, and other simular court ap- 
pointees, as provided by law. The fee of such appointees shall include 
reasonable reimbursement for stenographic assistance, when necessary. 

(8) Fees of interpreters, when authorized and approved by the court. 


(e) Nothing in this section shall affect the liability of the respective parties for 
costs ‘as provided by law. (1965, ‘¢. 310,°s7"1% 1967; co 108, is 10;' ¢.°691)"s730.) 


Editor’s Note.—The first 1967 amend- 
ment inserted “or to the appellate division, 
as the case may be” in subdivision (5) of 
subsection (d). 

The second 1967 amendment substituted 
“does not exceed” for “less than” near the 
middle of the first sentence in subdivision 
(2) of subsection (a) and added subdivision 
(8) of subsection (d). 


Appealing Party Not Prejudiced by 


Failure of Clerk to Collect Costs—Under 
the provisions of subsection (c) of this 
section, it is clear that the duty of collect- 
ing the additional costs at the time of the 
filing of the papers initiating an appeal is 
imposed upon the clerk. But a failure of 
the clerk to perform his duty in this re- 
spect should not operate to prejudice the 
appealing party. Porter vy. Cahill, 1 N.C. 
App. 579, 162 S.E.2d 128 (1968). 


§ 7A-306. Costs in special proceedings.—(a) In every special proceed- 
ing in the superior court, the following costs shall be assessed : 

(1) For the use of courtroom and related judicial facilities, the sum of two 
dollars ($2.00), to be remitted to the county. Funds derived from the 
facilities fees shall be used in the same manner, for the same purposes, 
and subject to the same restrictions, as facilities fees assessed in crim- 
inal actions. 

(2) For support of the General Court of Justice the sum of thirteen dollars 
($13.00). In addition, in proceedings involving land, except boundary 
disputes, if the fair market value of the land involved is over one 
hundred dollars ($100.00), there shall be an additional sum of twenty 
cents (20¢), per one hundred dollars ($100.00) of value, or major 
fraction thereof, not to exceed a maximum additional sum of one 
hundred dollars ($100.00). Fair market value is determined by the 
sale price if there is a sale, the appraiser’s valuation if there is no sale, 
or the appraised value from the property tax records if there is neither 
a sale nor an appraiser’s valuation. Sums collected under this sub- 
section shall be remitted to the State Treasurer. 

(b) The facilities fee and thirteen dollars ($13.00) of the General Court of 
Justice fee are payable at the time the proceeding is initiated. 

(c) The uniform costs set forth in this section are complete and exclusive, and 
in lieu of any and all other costs, fees, and commissions, except that the following 
additional expenses, when incurred, are assessable or recoverable, as the case 
may be: 

(1) Witness fees, as provided by law. 

(2) Counsel fees, as provided by law. 

(3) Costs on appeal, of the original transcript of testimony, if any, insofar 
as essential to the appeal. 

(4) Fees for personal service of civil process, and other sheriff’s fees, as 

provided by law. 

(5) Fees of guardians ad litem, next friends, referees, receivers, commis- 
sioners, surveyors, arbitrators, appraisers, and other similar court 
appointees, as provided by law. The fees of such appointees shal] in- 
clude reasonable reimbursement for stenographic assistance, when nec- 
essary. 

(6) Fees for a special jury, if any, at two dollars ($2.00) per special juror 
for each proceeding. 

(d) Costs assessed before the clerk shall be added to costs assessable on appeal 
to the judge or upon transfer to the civil issue docket. 
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(e) Nothing in this section shall affect the liability of the respective parties tor 
costs, as provided by law. (1965, c. 310, s. 1; 1967, c. 24, s. 2.) 

Editor’s Note. — The 1967 amendment (hb). Session Laws 1967, c. 1078, amends the 
corrected an error by inserting the word 1967 amendatory act so as to make it ef- 
“dollars” nedr the beginning of subsection fective July 1, 1967. 


§ 7A-307. Costs in administration of estates. — (a) In the adminis- 
tration of the estates of decedents, minors, incompetents, of missing persons, and 
of trusts under wills and under powers of attorney, the following costs shall be 
assessed 


(1) For the use of courtroom and related judicial) facilities, the sum of two 
dollars ($2.00). to be remitted to the county. Funds derived trom the 
facilities fees shall be used in the same manner, for the same purposes, 
and subject to the same restrictions, as facilities fees assessed in crim- 
inal actions. 

(2) For support ot the Genera] Court of Justice the sum of eight dollars 
($8.00), plus an additional ten cents (10¢) per one hundred dollars 
($100.00), or major fraction thereof, of the gross estate. Gross estate 
shall include the fair market value of all personalty when received, 
and all proceeds from the sale of realty coming into the hands of the 
fiduciary, but shall not include the value of realty. This fee shall be 
computed from the information reported in the inventory and shall be 
paid when the inventory is filed with the clerk. If additional gross 
estate, including income, comes into the hands of the fiduciary after the 
filing of the inventory, the fee for such additional value shal] be assessed 
and paid upon the filing of any account or report disclosing such ad- 
ditional value. For each filing the minimum fee shall be one dollar 
($1.00). In no case shall the cumulative fee exceed one thousand dol- 
lars ($1,000.00). Sums collected under this subsection shal] be re- 
mitted to the State Treasurer. 


(b) The facilities fee and eight dollars ($8.00) of the General Court of Justice 
fee shall be paid at the time of filing of the first inventory. If the sole asset of the 
estate is a cause of action, the ten dollars ($10.00) shall be paid at the time of the 
qualification of the fiduciary. 


(c) The uniform costs set forth in this section are complete and exclusive, and 
in lieu of any and all other costs, fees and commissions, except that the following 
additional expenses, when incurred, are also assessable or recoverable, as the case 
may be: 


(1) Witness fees, as provided by law. 

(2) Counsel fees, as provided by law. 

(3) Costs on appeal, of the original transcript of testimony, if any, insofar as 
essential to the appeal. 

(4) Fees for personal service of civil process, and other sheriff’s fees, as pro- 
vided by law. 

(5) Fees of guardians ad litem, next friends, referees, receivers, commis- 
sioners, surveyors, arbitrators, appraisers, and other similar court ap- 
pointees, as provided by law. 

(d) Costs assessed before the clerk shall be added to costs assessable on appeal 
to the judge or upon transfer to the civil issue docket. 

(e) Nothing in this section shall affect the liability of the respective parties for 
costs, as provided by law. (1965, c. 310, s. 1; 1967, c. 691, s. 31; 1969, c. 1190, 
S), 

Editor’s Note. — The 1967 amendment The 1969 amendment rewrote subsection 
substituted “section” for “article” near the  (b). 
beginning of subsection (c). 


133 


§ 7A-308 Cu. 7A. JupiciaL DEPARTMENT § 7A-309 
§ 7A-308. Miscellaneous fees and commissions.—(a) The following 
miscellaneous fees and commissions shall be collected by the clerk of superior court 


and remitted to the State for the support of the General Court of Justice: 


(1) Foreclosure under power of sale in deed of trust or mortgage .... $10.00 
(2) Inventory of safe deposits of a.decedent........a.c....2...- 5.00 
(3) Proceeding supplemental ‘to: execution, . ..03 ...ccuwsleah web e+us'> 5.00 
(4) - Comtession of judgiient: 045 :40,+ 94> cecte a. Ae ata ee 4.00 
(Siguamine a. epOsition Sa tcinsem open Coo Ae ea 3.00 
(OPBEECUIION .. . ss niece utneptete Wacrisnetaterate ah ontrcasuh fens teen amen ete 2.00 
(7m Notice of resumption of inaiden tame | reine 9 eee 2.00 
(8) Taking an acknowledgment or administering an oath, or both, 

with or without seal, each certificate (except that oaths of office 

shall be administered to public officials without charge) ...... 1.00 
(9) Bond, taking justification or approving ...............0ceeeee 1.00 
(10), Certificate, 1inderiseal ow. :..., amiratniee cout ass ee ae eee te 1.00 
(11) Recording or docketing (including indexing) any document, per 

page or fraction thereof, excluding welfare liens ............ 1.00 
(12) Preparation of copies, including transcripts, per page or fraction 

thereohi vis erauca~ | Late dpi tepkrie’« hdd Aclec Sani aaere Wieae ese wit ie ere 0.50 
(13) Substitution otirusteetin decd.OL truer vere: omar iin ate ee 1.00 
(14). Probate ohvany 1 Strititic ttt tea tr.cls ise Cems at ase feat meee nee 0.50 
(15) On all funds placed with the clerk by virtue of his office, to be admin- 


istered by him according to the provisions of G.S. 2-53 or G.S. 28-68, 
a three percent (3%) commission. On all funds placed with the clerk 
by virtue of his office and invested by him, a three percent (3%) com- 
mission on the first one thousand dollars ($1,000.00), and a one percent 
(1%) commission on all funds above one thousand dollars ($1,000.00). 


(b) The fees and commissions set forth in this section are not chargeable when 
the service is performed as a part of the regular disposition of any action or special 
proceeding or the administration of an estate. When a transaction involves more 
than one of the services set forth in this section, only the greater service fee shall 
be charged. 


(c) The miscellaneous fees and commissions enumerated in this section are 
complete and exclusive, and in lieu of any and all other miscellaneous fees and com- 


missions, (1965; ¢).310, s..1::1967,.c,.691%.ss. 32,335 1969, .c,.1190,:6.-315) 


Editor’s Note. — The 1967 amendment 
struck out former subdivisions (1), (7) and 
(16) in subsection (a), renumbered the 
other subdivisions, inserted “excluding wel- 
fare liens” in present subdivision (11), 
added the last sentence in present subdivi- 


ticle” in both sentences in subsection (b). 

The 1969 amendment added the exception 
clause in parentheses at the end of subdi- 
sion (8) of subsection (a) and reduced the 
fee in subdivision (12) of subsection (a) 
from one dollar to fifty cents. 


sion (15) and substituted “section” for “ar- 


§ 7A-309. Magistrate’s special fees.—The following special fees shall be 
collected by the magistrate and remitted to the clerk of the superior court for the 
use of the State in support of the General Court of Justice: 


(1) Performingiqnarriage eremionyiie tori Atari seo $4.00 
(2) Hearing petition for year’s allowance to surviving spouse or child, 
issuing notices to commissioners, allotting the same, and mak- 
ing return"... 1... da On DUPER yon BAN On Sot d? meee eit 4.00 
(BriTaking caridepositiqn eu. sek Meus. oe Mee. ele ee eee 3.00 
(4) Proof of execution or acknowledgment of any instrument ...... .50 
(5) Performing any other statutory function not incident to a civil or 
crimmal> actiontaagt ako <, tenleag TO; sd T. ov, OMS Be 1.00 


(1965, ¢.°310,s)'1. ) 
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§ 7A-310. Fees of commissioners and assessors appointed by 
magistrate.—Any person appointed by a magistrate as a commissioner or as- 
sessor, and who shall serve, shall be paid the sum of two dollars ($2.00), to be 
taxed as a part of the bill of costs of the proceeding. (1965, c. 310, s. 1.) 


§ 7A-311. Uniform civil process fees. — (a) In a civil action or special 
proceeding, the following fees and commissions shall be assessed, collected, and 
remitted to the county: 


(1) For each item of civil process, including summons, subpoenas, notices, 
motions, orders, writs and pleadings, served, or attempted to be served, 
two dollars ($2.00). When two or more items of civil process are 
served simultaneously on one party, only one two-dollar ($2.00) fee 
shall be charged. When an item of civil process is served on two or 
more persons or organizations, a separate service charge shall be made 
for each person or organization. This subsection shall not apply to ser- 
vice of summons to jurors. 


(2) For the seizure of personal property and its care after seizure, all neces- 
sary expenses, in addition to any fees for service of process. 

(3) For all sales by the sheriff of property, either real or personal, or for 
funds collected by the sheriff under any judgment, five percent (5%) on 
the first five hundred dollars ($500.00), and two and one-half percent 
(2%4% ) on all sums over five hundred dollars ($500.00), plus necessary 
expenses of sale. 

(4) For execution of a judgment of ejectment, all necessary expenses, in ad- 
dition to any fees for service of process. 

(5) For necessary transportation of individuals to or from State institutions 
or another state, the same mileage and subsistence allowances as are 
provided for State employees. 

(b) All fees shall be collected in advance (except in suits in forma pauperis) 
except those contingent on expenses or sales prices. When the fee is not collected 
in advance or at the time of assessment, a lien shal] exist in favor of the county on 
all property of the party owing the fee. If the fee remains unpaid it shall be en- 
tered as a judgment against the debtor and shall be docketed in the judgment docket 
in the office of the clerk of superior court. 

(c) The process fees and commissions set forth in this section are complete and 
exclusive and in lieu of any and all other process fees and commissions in civil ac- 
tions and special proceedings. (1965, c. 310, s. 1; 1967, c. 691, s. 34; 1969, c. 1190, 


s. 31%.) 

Editor’s Note. — The 1967.amendment (3), deleted former subdivision (5), provid- 
rewrote the second sentence in subdivision ing the fee for each appraiser or commis- 
(1) of subsection (a). sioner, and renumbered former subdivision 


The 1969 amendment inserted “by the (6) as (5), all in subsection (a). 
sheriff” near the beginning of subdivision 


§ 7A-312. Uniform fees for jurors; meals. — A juror in the General 
Court of Justice, including a coroner’s juror, but excluding a juror in a special pro- 
ceeding, shall receive eight dollars ($8.00) per day. A juror required to remain 
overnight at the site of the trial shall be furnished adequate accommodations and 
subsistence. If required by the presiding judge to remain in a body during the trial 
of a case, meals shall be furnished the jurors during the period of sequestration. A 
juror in a special proceeding shall receive two dollars ($2.00) for each proceeding. 
(1965, c. 310, s. 1; 1967, c. 1169; 1969, c. 1190, s. 32.) 

Editor’s Note.—The 1967 amendment _ sentence and deleted “in lieu of daily mile- 
added the present third sentence. age” at the end of the second sentence. 
The 1969 amendment rewrote the’ first 


§ 7A-313. Uniform jail fees.—Any person lawfully confined in jail await- 
ing trial shall be liable to the county or municipality maintaining the jail in the 
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sum of three dollars ($3.00) for each day’s confinement, or fraction thereof, ex- 
cept that a person so confined shall not be liable for this fee if a nolle prosequi is 
entered, or if acquitted, or if judgment is arrested, or if probable cause is not 
found, or if the grand jury fails to return a true bill. (1965, c. 310, s. 1; 1969, c. 
1190;,Sm33q1 

Editor’s Note. — The 1969 amendment 
increased the jail fee from two dollars to 
three dollars a day. 


§ 7A-314. Uniform fees for witnesses; experts; limit on number. 
—A witness under subpoena, or bound over, or recognized, other than a salaried 
State, county, or municipal law enforcement officer, whether to testify before the 
court, grand jury, magistrate, clerk, referee, commissioner or arbitrator, shall 
receive three dollars ($3.00) per day, or fraction thereof, during his attendance. 
A witness entitled to this fee shall also receive reimbursement for travel expenses, 
at the rate currently authorized for State employees, for each mile necessarily 
traveled from his place of residence to the place of appearance and return, each 
day, except that a witness required to remain overnight at the site of the trial shall 
be furnished subsistence in lieu of daily mileage. An expert witness shall receive 
such compensation and allowances as the court, in its discretion, may authorize. 
If more than two witnesses shall be subpoenaed, bound over, or recognized, to 
prove a single material fact, the expense of the additional witnesses shall be borne 
by the party issuing or requesting the subpoena. (1965, c. 310, s. 1; 1969, c. 1190, 
s. 34. 

Editor’s Note. — The 1969 amendment mileage for a witness required to remain 
added, at the end of the second sentence, overnight at the site of the trial. 
the provision for subsistence in lieu of daily 


§ 7A-315. Liability of State for witness fees in criminal cases when 
defendant not liable.—In a criminal action, if no prosecuting witness is des- 
ignated by the court as liable for the costs, and the defendant is acquitted, or 
convicted and unable to pay, or a nolle prosequi is entered, or judgment ts ar- 
rested, or probable cause is not found, or the grand jury fails to return a true 
bill, the State shall be liable for the witness fees. (1965, c. 310, s. 1.) 


§ 7A-316. Payment of witness fees in criminal actions.—A witness 
in a criminal action who is entitled to a witness fee and who proves his attendance 
shall be paid by the clerk from State funds and the amount disbursed shall be 
assessed in the bill of costs, unless the State is liable for the fee, except that if 
more than two witnesses shall be subpoenaed, bound over, or recognized, to prove 
a single material fact, disbursements to such additional witnesses shall be charged 
against the party issuing or requesting the subpoena. (1965, c. 310, s. 1.) 


§ 7A-317. Counties and municipalities not required to advance cer- 
tain fees.—Counties and municipalities are not required to advance costs for the 
facilities fee, the General Court of Justice fee, the miscellaneous fees enumerated 
in G.S. 7A-308, or the civil process fees enumerated in G.S. 7A-311. (1967, c. 
MAREE S Say 

Editor’s Note.—Section 35, c. 691, Ses- renumbered former §§ 7A-317 and 7A-318 
sion Laws 1967, which inserted this section, as §§ 7A-318 and 7A-319, respectively. 


§ 7A-317.1. Disposition of fees in counties with unincorporated seats 
of court.—Notwithstanding any other provision of this article, if a municipality 
listed in G.S. 7A-133 as an additional seat of district court is not incorporated, 
the arrest, facilities, and jail fees which would ordinarily accrue thereto, shall 
instead accrue to the county in which the unincorporated municipality is located. 


(1969, c. 1190, s. 3414.) 
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§ 7A-318. Determination and disbursement of costs on and after 
date district court established.—(a) On and after the date that the district 
court is established in a judicial district, costs in every action, proceeding or other 
matter pending in the General Court of Justice in that district, shall be assessed 
as provided in this article, unless costs have been finally assessed according to 
prior law. In computing costs as provided in this section, the parties shall be given 
credit for any fees, costs, and commissions paid in the pending action, proceeding 
or other matter, before the district court was established in the district, except that 
no refunds are authorized. 


(b) In the administration of estates, costs shall be considered finally assessed 
according to prior law when they have been assessed at the time of the filing of 
any inventory, account, or other report. Costs at any filing on or after the date 
the district court is established in a judicial district shall be assessed as provided 
in this article. 

(c) When the General Court of Justice fee and the facilities fee are assessed 
as provided in this article and credit is given for fees, costs, and commissions 
paid before the district court was established in the district, the actual amount 
thereatter received by the clerk shall be remitted to the State for the support of 
the General Court of Justice. 

(d) When costs have been finally assessed according to prior law, but come 
into the hands of the clerk after the district court is established in the district, 
funds so received shall be disbursed according to prior law. 

(e) Cost funds in the hands of the clerk at the time the district court is estab- 
lished shall be disbursed according to prior law. (1965, c. 310.95. 1321967, c.. 691, 
8303.5) 


Cross Reference.—See note to § 7A-317. 


§ 74-319. Application of article.—The provisions of this article apply 
in each county of the. State on and after the date that a district court is established 
therein. (1965, c. 310, s. 1; 1967, c. 691, s. 5a) 


Cross Reference.—See note to § 7A-317. 


§§ 7A-320 to 7A-339: Reserved for future codification purposes. 


SUBCHAPTER VII. ADMINISTRATIVE OFFICE 
OF THE COURTS: 


ARTICLE 29. 


Administrative Office of the Courts. 
§ 7A-340. Administrative Office of the Courts; establishment; offi- 


cers.— [here 1s hereby established a State office to be known as the Adimunis- 
trative Office of the Courts. It shall be supervised by a Director, assisted by an 
assistant director. (1965, c. 310, s. ie. 


§ 7A-341. Appointment and compensation of Director.—The Director 
shall be appointed by the Chief Justice of the Supreme Court, to serve at his 
pleasure. He shall receive the annual salary provided in the Budget Appropriations 
Act, payable monthly, and reimbursement for travel and subsistence expenses at 
the same rate as State employees generally. Service as Director shall be equivalent 
to service as a superior court judge for the purposes of entitlement to retirement 
pay or to retirement for disability. (1965, c. 310, s. 1 + 1967,c. 691, s. 36:) 

Editor’s Note. — The 1967 amendment 
rewrote the second sentence. 


§ 7A-342. Appointment and compensation of assistant director and 
other employees.—The assistant director shall also be appointed by the Chief 
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Justice, to serve at his pleasure. The assistant director shall receive the annual 
salary provided in the Budget Appropriations Act, payable monthly, and reim- 
bursement for travel and subsistence expenses at the same rate as State employees 
generally. 

The Director may appoint such other assistants and employees as are necessary 
to enable him to perform the duties of his office. (1965, ¢.°310; s. 1; 1967, c. 691, 
$137.) 

Editor’s Note. — The 1967 amendment visions of the State Personnel Act” follow- 
rewrote the second sentence of the first ing “employees” in the second paragraph. 
paragraph and deleted “subject to the pro- 


§ 7A-343. Duties of Director.—The Director is the Administrative Off- 
cer of the Courts, and his duties include the following: 


(1) Collect and compile statistical data and other information on the judi- 
cial and financial operation of the courts and on the operation of other 
offices directly related to and serving the courts , 

(2) Determine the state of the dockets and evaluate the practices and pro- 
cedures of the courts, and make recommendations concerning the num- 
ber of judges, solicitors, prosecutors and magistrates required for the 
efficient administration of justice ; 

(3) Prescribe uniform administrative and business methods, systems, forms 
and records to be used in the offices of the clerks of superior court, 

(4) Prepare and submit budget estimates of State appropriations necessary 
for the maintenance and operation of the Judicial Department, and 
authorize expenditures from funds appropriated for these purposes; 

(5) Investigate, make recommendations concerning, and assist in the secur- 
ing of adequate physical accommodations for the General Court of 
Justice; 

(6) Procure, distribute, exchange, transfer, and assign such equipment, 
books, forms and supplies as are to be acquired with State funds tor 
the Genera] Court of Justice; 

(7) Make recommendations tor the improvement of the operations of the 
Judicial Department ; 

(8) Prepare and submit an annual report on the work of the Judicial De- 
partment to the Chief Justice, and transmit a copy to each member of 
the General Assembly ; 

(9) Assist the Chief Justice in performing his duties relating to the transfer 
ot district court judges for temporary or specialized duty; and 

(10) Perform such additional duties and exercise such additional powers as 
may be prescribed by statute or assigned by the Chiet Justice. (1965, 
CPS Opisil Ss) 

Amendment Effective January 1, 1971— Jan. 1, 1971, will delete ‘‘prosecutors” fol- 

Session Laws 1967, c. 1049, s. 5, effective lowing “solicitors” in subdivision (2). 


§ 7A-344. Special duties of Director concerning representation of 
indigent persons.—In addition to the duties prescribed in G.S. 7A-343, the 
Director shall also: 


(1) Supervise and coordinate the operation of the laws and regulations con- 
cerning the assignment of legal counsel for indigent persons under sub- 
chapter IX of this chapter to the end that all indigent persons are 
adequately represented ; 

(2) Advise and cooperate with the offices of the public defenders as needed 
to achieve maximum effectiveness in the discharge of the defender’s 
responsibilities ; 

(3) Collect data on the operation of the assigned counsel and the public de- 
fender systems, and make such recommendations to the General 
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Assembly for improvement in the operation of these systems as appear 
to him to be appropriate; and 
(4) Accept and utilize federal or private funds, as available, to improve de- 
fense services for the indigent. (1969, c. 1013, s. 4.) 
Editor’s Note. — The above section was section formerly numbered § 7A-344 was 
inserted by Session Laws 1969, c. 1013. The renumbered § 7A-345 by the 1969 act. 


§ TA-345. Duties of assistant director. — The assistant director is the 
administrative assistant to the Chief Justice, and his duties include the follow- 
ing: 

(1) Assist the Chief Justice in performing his duties relating to the assign- 
ment of superior court judges; 
(2) Assist the Supreme Court in preparing calendars of superior court trial 
sessions; and 
(3) Performing such additional functions as may be assigned by the Chief 
Justice or the Director of the Administrative Office. (1965, c, 310, 
SPT 1969 ee 101A eR 4s) 
Editor’s Note. — Before the enactment act added a new section numbereed 7A-344 
of Session Laws 1969, c. 1013, the above and renumbered former §§ 7A-344 and 7A- 
section was numbered § 7A-344. The 1969 345 as 7A-345 and 7A-346. 


§ TA-346. Information to be furnished to Administrative Officer.— 
All judges, solicitors, prosecutors, public defenders, magistrates, clerks of superior 
court and other officers or employees of the courts and of offices directly related to 
and serving the courts shall on request furnish to the Administrative Officer infor- 
mation and statistical data relative to the work of the courts and of such offices and 
relative to the receipt and expenditure of public moneys for the operation thereof, 
(1965, c. 310, s. 1; 1969, c. 1013, ss. 4, sh 


Editor’s Note. — Before the enactment this section by adding “public defenders” 
of Session Laws 1969, c. 1013, the above near the beginning of the section. 
section was § 7A-345. Session Laws 1969, c. Amendment Effective January 1, 1971. 
1013, s. 4 added a new section numbered § —Session Laws 1967, c. 1049, s. 5, effective 
7A-344 and renumbered former 8§ 7A-344 Jan. 1, 1971. will delete “prosecutors” 
and 7A-345 as 7A-345 and 7A-346. following “solicitors” near the beginning 


Session Laws 1969, c. 1013, s. 5 amended _ of. this section. 


8§ TA-347 to TA-399: Reserved for future codification purposes. 


SUBCHAPTER VIII. TRANSITIONAL MATTERS. 


ARTICLE 30. 
Transitional Matters. 


§ 7A-400. Venue transfers into counties having no district court.— 
When a civil or criminal action is for any reason of venue transferred from a 
county wherein a district court has been established to a county wherein a dis- 
trict court has not been established, the action shall be placed on the criminal 
docket or the civil issue docket of the superior court of the county to which trans- 
ter is made. The superior court of the county to which transfer is made is here- 
by given jurisdiction to determine the action without regard to any other pro- 
visions of law pertaining to jurisdiction. CC. 1 6. 1.) 


§ 74-401. Venue transfers into counties having district court.— When 
a civil or criminal action is for any reason of venue transferred from a county 
wherein a district court has not been established to a county wherein a district court 
has been established, the action shall be docketed in the superior court division of 
the county to which transfer is made. The superior court division of the county 
to which transter is made is hereby constituted the proper division for, and is here- 


159 


§ 7A-402 Cu. 7A. JupiciAL DEPARTMENT § 7A-451 


by given jurisdiction to, determine the action without regard to any other provision 
of law pertaining to jurisdiction or proper forum. (1965, c. 310, s. L-) 


ArticLtes 31 To 35. 
§§ 7A-402 to 7A-449: Reserved for future codification purposes. 


SUBCHAPTER IX. REPRESENTATION OF INDIGENT PERSONS. 
ARTICLE 36. 


Entitlement of Indigent Persons Generally. 


§ 7TA-450. Indigency; definition; entitlement; determination. — (a) 
An indigent person is a person who is financially unable to secure legal representa- 
tion and to provide all other necessary expenses of representation in an action or 
proceeding enumerated in this subchapter. 

(b) Whenever a person, under the standards and procedures set out in this sub- 
chapter, is determined to be an indigent person entitled to counsel, it is the 
responsibility of the State to provide him with counsel and the other necessary 
expenses of representation. The professional relationship of counsel so provided 
to the indigent person he represents is the same as if counsel had been privately 
retained by the indigent person. 

(c) The question of indigency may be determined or redetermined by the 
court at any stage of the action or proceeding at which an indigent is entitled 


to representation. (1969, c. 1013, s. 1.) 


§ TA-451. Scope of entitlement.—(a) An indigent person is entitled to 
services of counsel in the following actions and proceedings: 

(1) Any felony case, and any misdemeanor case for which the authorized 
punishment exceeds six months imprisonment or a five hundred dollars 
($500.00) fine ; 

(2) A hearing on a petition for a writ of habeas corpus under chapter 17 of 
the General Statutes ; 

(3) A post-conviction proceeding under chapter 15 of the General Statutes ; 

(4) A hearing for revocation of probation, if counsel was provided at trial or 
if confinement of more than six months is possible as a result of the 
hearing ; ; 

(5) A hearing in which extradition to another state is sought ; 

(6) A proceeding for judicial hospitalization under chapter 122, article 11 
(Mentally Ill Criminals), of the General Statutes ; 

(7) A civil arrest and bail proceeding under chapter 1, article 34, of the 
General Statutes ; and 

(8) In the case of a juvenile, a hearing as a result of which commitment to 
an institution or transfer to the superior court for trial on a felony 
charge is possible. 

(b) In each of the actions and proceedings enumerated in subsection (a) of this 
section, entitlement to the services of counsel begins as soon as feasible after the 
indigent is taken into custody or service is made upon him of the charge, petition, 
notice or other initiating process. Entitlement continues through any critical stage 
of the action or proceeding, including, if applicable: 

(1) An in-custody interrogation ; 

(2) A pretrial identification procedure at which the presence of the indigent 
is required ; 

(3) A hearing for the reduction of bail, or to fix bail if bail has been earlier 
denied ; 

(4) A preliminary hearing ; 

(5) Trial and sentencing ; and 
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(6) Direct review of any judgment or decree, including review by the United 
States Supreme Court of final judgments or decrees rendered by the 
highest court of North Carolina in which decision may be had. (1969, 
G13 es¢.1<) 


§ TA-452. Source of counsel; fees; appellate records.—(a) Counsel 
for an indigent person shall be assigned by the court. In those districts which have 
a public defender, however, the public defender may tentatively assign himself or 
an assistant public defender to represent an indigent person, subject to subsequent 
approval by the court. 

(b) Fees of assigned counsel and salaries and other Operating expenses of 
the offices of the public defenders shall be borne by the State. 

(c) Ina county in which the district court has not yet been established, when an 
appeal is taken by an indigent person, the county ‘shall make available a trial 
transcript and any other records required for adequate appellate review. (1969, 
©91013.¢°1,) 


§ TA-453. Duty of custodian of a possibly indigent person; determi- 
nation of indigency.—(a) In districts which have a public defender, the authority 
having custody of a person who is without counsel for more than 48 hours after 
being taken into custody shall so inform the public defender. The public defender 
shall make a preliminary determination as to the person’s entitlement to his services, 
and proceed accordingly. The court shall make the final determination. 

(b) In districts which do not have a public defender, the authority having 
custody of a person who is without counsel for more than 48 hours after being 
taken into custody shall so inform the clerk of superior court. The clerk shall make 
a preliminary determination as to the person’s entitlement to counsel and so inform 
any district or superior court judge holding court in the county. The judge so 
informed may assign counsel. The court shall make the final determination, 

(c) In any district, if a defendant, upon being taken into custody, states that he 
is indigent and desires counsel, the authority having custody shall immediately 
inform the defender or the clerk of superior court, as the case may be, who shall 
take action as provided in this section. 

(d) The duties imposed by this section upon authorities having custody of 
persons who may be indigent are in addition to the duties imposed upon arresting 
officers under G.S. 15-47. (1969, c. 1013, s. 1.) 


§ 7A-454. Supporting services.—The court, in its discretion, may approve 
a fee for the service of an expert witness who testifies for an indigent person, and 
shall approve reimbursement for the necessary expenses of counsel. Fees and ex- 
penses accrued under this section shall be paid by the State. (1969, c. LOT St st 12) 


§ TA-455. Partial indigency; liens; acquittals.—(a) If, in the opinion 
of the court, an indigent person is financially able to pay a portion, but not all, 
of the value of the legal services rendered for him by assigned counsel or by the 
public defender, and other necessary expenses of representation, he shall order the 
partially indigent person to pay such portion to the clerk of superior court for 
transmission to the State treasury. 

(b) In all cases the court shall fix the money value of services rendered by 
assigned counsel or the public defender, and such sum, to the extent not reim- 
bursed to the State by the indigent person as provided in subsection (a), plus 
any sums allowed by the court for other necessary expenses of representing the 
indigent person, shall be entered as a judgment in the office of the clerk of 
superior court, and shall constitute a lien as. prescribed by the general law of 
the State applicable to judgments. Funds collected by reason of any such judg- 
ment shall be deposited in the State treasury. 

(c) If the indigent person is not finally convicted, the foregoing provisions 
with respect to partial payments and liens shall not be applicable. (1969, c. 1013, 
a) 
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§ TA-456. False statements; penalty.—A false material statement made 
by a person under oath or affirmation in regard to the question of his indigency con- 
stitutes perjury, and upon conviction thereof, the defendant may be punished as 
provided in G.S. 14-209. (1969, c. 1013, s. 1.) 


§ TA-457. Waiver of counsel; pleas of guilty.—(a) An indigent per- 
son who has been informed of his rights under this subchapter may, in writing, 
waive any right granted by this subchapter, if the court finds of record that at 
the time of the waiver the indigent person acted with full awareness of his rights 
and of the consequences of a waiver. In making such a finding, the court shall 
consider, among other things, such matters as the person’s age, education, famil- 
jarity with the English language, mental condition, and the complexity of the 
crime charged. A waiver shall not be allowed in a capital case. 

(b) If an indigent person waives counsel as provided in subsection (a), and 
pleads guilty to any offense, the court shall inform him of the nature of the 
offense and the possible consequences of his plea, and as a condition of accepting 
the plea of guilty the court shall examine the person and shall ascertain that the 
plea was freely, understandably and voluntarily made, without undue influence, 
compulsion or duress, and without promise of leniency. An indigent person with- 
out counsel shall not be allowed to plead guilty to a capital offense. (1969, c. 1013, 
Se Ls) 


§ 7A-458. Counsel fees.—In districts which do not have a public defender, 
the court shall fix the fee to which an attorney who represents an indigent person 
is entitled. In doing so, the court shall allow a fee based on the factors normally 
considered in fixing attorneys’ fees, such as the nature of the case, the time, effort 
and responsibility involved, and the fee usually charged in similar cases. Fees 
shall be fixed by the district court judge for actions or proceedings finally deter- 
mined in the district court and by the superior court judge for actions or pro- 
ceedings originating in, heard on appeal in, or appealed from the superior court. 
Even if the trial, appeal, hearing or other proceeding is never held, preparation 
therefor is nevertheless compensable. (1969, c. 101375. 19) 


§ 7TA-459. Implementing regulations by State Bar Council.—In dis- 
tricts which do not have a public defender, the North Carolina State Bar Council 
shall make rules and regulations consistent with this article relating to the manner 
and method of assigning counsel, the procedure for the determination of indigency, 
the waiver of counsel, the adoption and approval of plans by any district bar re- 
garding the method of assignment of counsel among the licensed attorneys of the 
district, and such other matters as shall provide for the protection of the con- 
stitutional rights of all indigent persons and the reasonable allocation of responsibil- 
ity for the representation of indigent persons among the licensed attorneys of 
this State. Such rules and regulations shall not become effective until certified 
to and approved by the Supreme Court of North Carolina. (1969, c. 1013, s. 1.) 


S§ 7A-460 to 7A-464: Reserved for future codification purposes. 


ARTICLE 37. 


The Public Defender. 


§ 7A-465. Public defender; defender districts; qualifications; com- 
pensation.—The office of public defender is established, effective January 1, 
1970, in the following judicial districts: the twelfth and the eighteenth. 

The public defender shall be an attorney licensed to practice law in North 
Carolina, and shall devote his full time to the duties of his office. The compensa- 
tion of the defender is the same as that of a full-time district solicitor, and is 
paid by the State. (1969, c. {tase 1) 
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§ 7A-466. Selection of defender; term; removal.—The public defender 
shall be appointed by the Governor from a list of not less than two names and not 
more than three names nominated by written ballot of the attorneys resident in 
the district who are licensed to practice law in North Carolina. The balloting 
shall be conducted pursuant to regulations promulgated by the Administrative 
Office of the Courts. The term of office of the public defender is four years be- 
ginning January 1, 1970, and each fourth year thereafter. 


A vacancy in the office of public defender is filled, in the same manner as the 
original appointment, for the unexpired term. 

A public defender or assistant public defender may be suspended or removed 
from office, and reinstated, for the same causes and under the same procedures 
as are applicable to removal of a district court judge. C1969 WCM101G e019) 


§ 7A-467. Assistant defenders; assigned counsel. — Each public de- 
fender is entitled to at least one full-time assistant public defender, and to such 
additional assistants, full-time or part-time, as may be authorized by the Admin- 
istrative Office of the Courts. Assistants are appointed by the public defender 
and serve at his pleasure. Compensation of assistants shall be as provided in the 
biennial budget appropriations act. Assistants shall perform such duties as may be 
assigned by the public defender. 

A member of the district bar who consents to such service may be assigned by 
the public defender to represent an indigent person, and when so assigned is 
entitled to the services of the defender’s office to the same extent as a full-time 
public defender. In assigning assistant defenders and members of the bar gen- 
erally the defender shall consider the nature of the case and the skill of counsel, to 
the end that all indigent persons are adequately represented. 

If a conflict of interests prohibits the public defender from representing an in- 
digent person, or in unusual circumstances when, in the opinion of the court the 
proper administration of justice requires it, the court may assign any member of 
the district bar to represent an indigent person, and when so assigned, counsel is 
entitled to the services of the defender’s office to the same extent as counsel as- 
signed by the public defender. 

Members of the bar assigned by the defender or by the court are compensated 
in the same manner as assigned counsel are compensated in districts which do not 
have a public defender. (1969, c. 1013, s. ty} 


§ TA-468. Investigative services.—Each public defender is entitled to 
the services of one investigator, to be appointed by the defender to serve at his 
pleasure. The Administrative Officer of the Courts shall fix the compensation of 
each investigator, and may authorize additional investigators, full-time or part- 
time, upon a showing of need. CLOGP ne eI OLS nest g) 


§ 7A-469. Support for office of defender.—The Administrative Officer of 
the Courts shall procure office equipment and supplies for the public defender, 
and provide secretarial and library support from State funds appropriated to his 
office for this purpose. (1969, c. 1013, s. 1.) 


§ 7A-470. Reports.—The public defender shall keep appropriate records 
and make periodic reports, as requested, to the Administrative Office of the 
Courts on matters related to the operation of his office. (1969, c. 1013, s. i) 


ARTICLES 38, 39, 
§§ 7A-471 to 7A-499: Reserved for future codification purposes. 
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SUBCHAPTER X. NORTH CAROLINA COURTS COMMISSION. 


ArtIcLe 40. 


North Carolina Courts C ommission. 


7A-500. Creation; members; terms; qualifications ; vacancies.— 
The North Carolina Courts Commission is hereby created. It shall consist of fif- 
teen regular members, seven of whom shall be appointed by the President of the 
Senate, seven by the Speaker of the House, and one by the President of the 
Senate and the Speaker of the House jointly. At least eight of the appointees 
shall be members or former members of the North Carolina General Assembly. 
Two of the appointees shall be laymen. Four of the appointees of the President 
of the Senate shall serve for two years, and three for four years. Four of the 
appointees of the Speaker of the House shall serve for two years, and three for 
four years. The joint appointee shall serve for four years. All initial terms shall 
begin July 1, 1969. Subsequent terms shall begin July 1 of odd-numbered years. 
A vacancy in Commission membership shall be filled by the remaining members 
of the Commission to serve for the remainder of the term vacated. A member whose 
term expires may be reappointed. (1969, c. 910, s. 1.) 


§ 7A-501. Ex officio members.—The following additional members shall 
serve ex officio: The Administrative Officer of the Courts; a representative of the 
North Carolina State Bar appointed by the Council thereof; and a representative 
of the North Carolina Bar Association appointed by the Board of Governors 
thereof. Ex officio members shall have no vote. (1969, c. 910, s. 1.) 


§ TA-502. Commission supersedes temporary commission of same 
name.—-The Commission shall succeed to the records and research in progress 
of the temporary Courts Commission established by Resolution 73 of the 1963 
General Assembly. (1969, c. 910, s. 1.) 


§ TA-503. Duties.—It shall be the duty of the Commission to make con- 
tinuing studies of the structure, organization, jurisdiction, procedures and per- 
sonnel of the Judicial Department and of the General Court of Justice and to 
make recommendations to the General Assembly for such changes therein as will 
facilitate the administration of justice. (1969, c. 910, s. 1.) 


§ 7A-504. Chairman, meetings; compensation of members. — The 
Commission shall elect its own chairman, and shall meet at such times and places 
as the chairman shall designate. The facilities of the State Legislative Building 
shall be available to the Commission. The members of the Commission shall re- 
ceive the same per diem and allowances as members of State boards and commis- 
sions generally. (1969, c. 910, s. 1.) 


§ TA-505. Supporting services.—The Commission is authorized to con- 
tract for such professional and clerical services as is necessary in the proper per- 
formance of its duties. (1969, c. 910, s. 1.) 
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8-21. 
8-22. 
8-23. 
8-24. 
8-25. 
8-26. 


8-27. 


8-28 
8-29 


CHAPTER 8. EvIDENCE 


Chapter 8. 


Evidence. 
Article 1. Sec. 
Statutes. 8-30. Copies of wills recorded in wrong 
county. 
Printed statutes and certified copies 8-31. Copy of will proved and lost before 
evidence. recorded. 
Martin’s collection of private acts. 8-32. Certified copies of deeds and wills 
Laws of other states or foreign from other states. 
countries. 8-33. Copies of lost records in Bladen. 
Judicial notice of laws of United ~ 
States, other states and foreign Article 3, 
meet nat pe Public Records, 
r : : : a 
idee as 8-34. Copies of official writings. 
Article 2. 8-35. Authenticated copies of public rec- 
Grants, Deeds and Wills. ots fe d P roa tee 
Copies certified by Secretary of State e788; moan thea SOR AON BESS ORME OR ya 
or State Archivist. ; : — 
8-37. Certificate of Commissioner of Mo- 


Certified copies of grants and ab- 
Stracts. 
Certified copies of grants and ab- 
stracts recorded. 
Copies of grants certified by clerk of 
Secretary of State validated. 
. Copies of grants in Burke. 
. Copies of grants in Moore. 


. Copies of grants in Onslow. 


. Certain deeds dated before 1835 evi- 
dence of due execution. 

. Certified copies of maps of Cherokee 
lands. 


. Certified copies of certain surveys 


and maps obtained from the State 
of Tennessee. 

. Evidence of title under H.E. Mc- 
Culloch grants. 

. Conveyances or certified copies evi- 
dence of title under McCulloch. 

. Certified copies of registered instru- 
ments evidence. 

. Common survey of contiguous tracts 
evidence. 


. Certified copies registered in another 


county and used in evidence. 

Deeds and records thereof lost, pre- 
sumed to be in due form. 

Local: recitals in tax deeds in Hay- 
wood and Henderson. 

Local: copies of records from Tyr- 
rell. 

Local: records of partition in Duplin. 


Local: records of wills in Duplin. 
Local: records of deeds and wills in 
Anson. 
Local: records of wills in Bruns- 
wick. 
. Copies of wills. 
. Copies of wills in Secretary of 


State’s office. 


tor Vehicles as to ownership of au- 
tomobile. 


Article 3A. 


Findings, Records and Reports of 
Federal Officers and Employees, 
8-37.1. Finding of presumed death. 


8-37.2. Report or record that person miss- 
ing, interned, captured, etc. 


8-37.3. Deemed signed and issued pursuant 
to law; evidence of authority to 
certify. 


Article 4. 
Other Writings in Evidence. 


8-38. Proof by attesting witness not re- 
quired. 

8-39. Parol evidence to identify land de- 
scribed. 

8-40. Proof of handwriting by comparison. 

8-41. Bills of lading in evidence. 

8-42. Book accounts under sixty dollars. 


. Book accounts proved by personal 
representative. 

. Copies of book accounts in evidence. 

. Itemized and verified accounts. 


Article 4A. 


Photographic Copies of Business and 
Public Records. 


8-45.1. Photographic reproductions admis- 
sible; destruction of originals. 
8-45.2. Uniformity of interpretation. 


8-45.3. Photographic reproduction of rec- 
ords of Department of Revenue. 


8-45.4. Title of article. 
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Article 4B. 


Evidence of Fraud, Duress, Undue 
Influence. 

Sec. 

8-45.5, Statements, releases, etc., obtained 
from persons in shock or under 
the influence of drugs; fraud pre- 
sumed. 


Article 5. 


Life Tables. 


6. Mortuary tables as evidence. 
7. Present worth of annuities. 


Article 6. 


Calendars. 
8-48. Clark’s Calendar; proof of dates. 


Article 7. 


Competency of Witnesses. 


g-49, Witness not excluded by interest or 
crime. 
0. Parties competent as witnesses. 
0.1. Competency of evidence of blood 
tests. 


3-51. A party to a transaction excluded, 
when the other party is dead. 
3-52, Communications between attorney 
and client. 
8-53. Communications 
and patient. 
8-53.1. When evidence of physician not 
privileged notwithstanding § 8- 
abe 
§-53.2. Communications between 
men and communicants. 
s-53.3. Communications between psycholo- 
gist and client. 
Defendant in criminal action compe- 
tent but not compellable to testify. 


‘Testimony enforced in certain crimi- 
nal investigations; immunity. 


between physician 


clergy- 


_ Husband and wife as witnesses in 
civil action. 

_ Husband and wife as witnesses in 
criminal actions. 

_ Wife may testify in applications for 
peace warrants. 


Article 8. 


Attendance of Witness. 


Issue and service of subpoena. 
[ Repealed. } 


8-59. 
8-60. 


Cu. 8, EvIpENCE—STATUTES 


Saas! 


Sec. 

8-61. Subpoena for the production of doc- 
umentary evidence. 

8-62. [Repealed.] 

8-63. Witnesses attend until discharged; 
effect of nonattendance. 

8-64. Witnesses exempt from civil arrest. 


Article 9. 


Attendance of Witnesses from without 
State. 

8-65. Definitions. 

8-66. Summoning witness in this State to 
testify in another state. 

8-67. Witness from another state 
moned to testify in this State. 

8-68. Exemption from arrest and service 
of process. 

8-69. Uniformity of interpretation. 

8-70. Title of article. 


sum- 


Article 10. 


Depositions 
8-71 to 8-73. [Repealed. ] 
4, Depositions for defendant 
nal actions. 
. Depositions in justices’ courts. 


in crimi- 


8-76. Depositions before municipal authori- 
ties. 

8-77. Depositions in quo warranto pro- 
ceedings. 


. Commissioner may subpoena witness 
and punish for contempt. 

_ Attendance before commissioner en- 
forced. 

_ Remedies against defaulting witness 
before commissioner. 

1. Objection to deposition before trial. 

29. Deposition not quashed after trial 
begun. 

_ When deposition may be read on the 
trial. 

_ Depositions taken in the State to be 
used in another state. 


Article 11. 


Perpetuation of Testimony. 
8-85 to 8-88. [Repealed.] 


Article 12. 


Inspection and Production of Writings. 
8-89. [Repealed.] 


8-89.1. Right of injured plaintiff to a copy 
of his statement. 


8-90, 8-91. [ Repealed. ] 


ARTICLE 1 


Statutes. 


§ 8-1. Printed statutes 


and certified copies 


evidence.—All statutes, 


or joint resolutions, passed by the General Assembly may be read in evidence from 
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the printed statute book; or a copy of any act of the 
by the Secretary of State shall be received in evidence in every court. 


Cu. 8. EvipeENcE—STATUTES 


§ 83 


General Assembly certified 
(1826, c. 


7;R.C., c. 44, ss. 4, 5; Code, ss. 1339, 1340; Rev., ss. 1592, 1593; C. S., s. 1747.) 


Editor’s Note.—For case law survey on 
evidence, see 41 N.C.L. Rev. 476 (1963); 
44 N.C.L. Rev. 1005 (1966); 45 N.CL. 
Rev. 934 (1967). 

Public Statute Admissible—Where the 
public printer has published a certain act 
with other public acts of the General As- 
sembly, it is made, presumptively at least, 
a part of the public laws of the State and 
every person having occasion to do so has 
the right to read it in evidence in any 
court of the State as the law. Wrought 
Iron Range Co. vy. Carver, 118 N.C. 328, 
24 S.E. 352 (1896). 

Private Statute Not Admissible—The 
statute incorporating the North Carolina 
Railroad Company is a private aCtwandeit 
is error to permit it to be read and com- 
mented on to the court or jury until it has 
been properly introduced as evidence. 
Town of Durham y. Richmond Cal). Becki. 
108 N.C. 399, 12 S.E. 1040, 13 S.E. 1 
(1891). 


Same—Question of Law.—Whether the 
statute, or some enactment in it, is public 
or private, is a question of law, which the 
court must determine, in the absence of 
statutory enactment declaring and settling 
its nature. Town of Durham v. Richmond 
& D.R.R., 108 N.C. 399, 12 S.E. 1040, 13 
S.E. 1 (1891). 

Journal of Legislature—A copy of the 
journal of the legislature deposited with 
the Secretary of State is not evidence for 
any purpose. Wilson v. Markley, 133 N.C. 
616, 45 S.E. 1023 (1903), wherein the court 
said: “It is the journal, which we under- 
stand to be the original, which is to be 
filed in the office of the Secretary of State, 
and it is this original or an exemplification 
made therefrom by him which, when com- 
petent, is to be used in evidence.” 

Applied in C.C.T. Equip. Co. v. Hertz 
Corp., 256 N.C. 277, 123 S.E.2d 802 (1962). 


§ 8-2. Martin’s collection of private acts.—Any private act published 
by Francis X. Martin, in his collection of private acts, shall be received in evidence 


in every court. 


C. S., 8. 1748.) 


GIRO 2G. Lesa Rok tC AAs ors 


Code, s. 1340; Rev., s. 1593; 


§ 8-3. Laws of other states or foreign countries.—(a) A printed copy 
of a statute, or other written law, of another state, or of a territory, or of a foreign 
country, or a printed copy of a proclamation, edict, decree or ordinance, by the 
executive thereof, contained in a book or publication purporting or proved to have 
been published by the authority thereof, or proved to be commonly admitted as 
evidence of the existing law, in the judicial tribunals thereof, shall be evidence of 


the statute law, proclamation, 


edict, decree, or ordinance. The unwritten or com- 


mon law of another state, or of a territory, or of a foreign country, may be proved 


as a fact by oral evidence. The books of 


the reports of cases, adjudged in the 


courts thereof, shall also be admitted as evidence of the unwritten or common law 


thereof. 


(b) Any party may exhibit a copy of the law of another state, territory, or 
foreign country copied from a printed volume of the laws of such state, territory, 


or country on file in 


(1) The offices of the Governor or the 
by the Secretary of State, or 


Secretary of State, and duly certified 


(2) The State Library and certified as provided in G.S. 125-6, or 


(3) The Supreme Court Library and certified as provided in G.S. 7A-13 
(§SZ34¢.1193. ssel? 3, BR, R:: 


(f). 
R. C., c. 44, s.3; C. C. P., s. 360; Code, 


s. 1338; Rev., s. 1594; C. S., s. 1749; 1967,'c. ‘565;) 


Editor’s Note.—The 1967 amendment 
designated the first three sentences of this 
section as subsection (a), deleted the for- 
mer fourth sentence of the section, and 
added subsection (b). 

When any question arises as to the law 
of any other state or territory, or of the 
United States, or of any foreign country, 


the courts of this State are now required 
to take judicial notice thereof. See § 8-4 
and note. Prior to the enactment of such 
section the rule was otherwise and such 
laws were required to be proved. Gooch v. 
Faucett, 12 N.C. 270, 29 S.E. 362 (1898); 
Miller v. Atlantic Coast Line R.R., 154 
N.C. 441, 70 S.E. 838 (1911); Kelly Spring- 
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field Tire Co. v. Lester, 192 N.C. 642, 135 
S.E. 778 (1926). These cases and the others 
cited in this annotation were decided prior 
to § 8-4 and should be read with that fact 
in mind. 

Instructions to Jury.—Where the for- 
eign law has been proved it is the duty of 
the court to instruct the jury as to the 
meaning of the law, its applicability to the 
case at hand, and its effect on the case, 
and it is error to refer the whole case to 
the jury without instructions. Hooper v. 
Moore, 50 N.C. 130 (1857). 


Publication of Foreign Laws Admissi- 
ble—A book purporting to be the publi- 
cation of the statute laws of another state, 
and to be published by the authority of 
such state, is admissible as evidence of 
such laws. Balk v. Harris, 122 N.C. 64, 30 
S.E. 318; Copeland yv. Collins, 122 N.C. 
619, 30 S.E. 315 (1898). 

Same—Printed Copy Admissible. — By 
the terms of this section, a printed copy 
of the acts of the legislature of another 
state, is admissible in our courts to prove 
the statute law of such other state. Under 
the law as it stood prior to the enactment 
of this section, a printed copy of the acts 
of the legislature of a foreign state was 
not admissible in evidence. State v. Behr- 
man, 114 N.C. 797, 19 S.E. 220 (1894). 


United States Agricultural Regulations 
Judicially Noticed.—The regulations of the 
United States Department of Agriculture 
concerning the transportation of cattle, 
are not foreign laws within the meaning 
of this section, and the courts are required 
to take judicial notice of them. State v. 
Railroad, 141 N.C. 846, 54 S.E. 294 (1906). 


Cu. 8. EvipENCE—STATUTES 


§ 8-4 


Presumption as Regards Common Law. 
—In the absence of proof to the contrary, 
the common law will generally be pre- 
sumed to be in force in a sister state, ex- 
cept in those states whose jurisprudence 
is not founded on the common law. Miller 
v. Atlantic Coast Line R.R., 154 N.C. 441, 
70 S.E. 838 (1911). 

Same—Question for Jury.—Where the 
common law of another state is proved, 
the court must leave the evidence of what 
that law is to the jury and cannot inform 
them what the law is. Moore v. Gwynn, 
27 N.C. 187 (1844). 

Witnesses.—Any person who claims to 
know the provisions of the common or 
unwritten laws of a foreign country may, 
under this section, testify to and explain 
them before courts and juries. State v. 
Behrman, 114 N.C. 797, 19 S.E. 220 (1894). 

The law of another state may be proven 
in transitory actions brought in the courts 
of this State by witnesses learned in the 
law of such other state, and by its autho- 
rized statutes and reports of decisions of 
its courts of last resort, and when properly 
offered in evidence they must be inter- 
preted by our courts as matters of law. 
Howard v. Howard, 200 N.C. 574, 158 S.E. 
101 (1931). 

A transcript of a statute duly certified 
by the Secretary of State is evidence at all 
times of its being in force according to its 
terms unless a repeal is shown. State v. 
Cheek, 35 N.C. 114 (1851). 

The certificate of the Secretary of State, 
in relation to the statutes of another state, 
given in pursuance of this section is evi- 
dence in criminal and civil cases. State v. 
Patterson, 24 N.C. 346 (1842). 


§ 8-4. Judicial notice of laws of United States, other states and 
foreign countries.—When any question shall arise as to the law of the United 
States, or of any other state or territory of the United States, or of the District of 
Columbia, or of any foreign country, the court shall take notice of such law in 
the same manner as if the question arose under the law of this State. (1931, c. 


30.) 


Cross Reference.—As to judicial notice 
of private statutes, see § 1-157. 

Survival of Action under Law of An- 
other State—In an action to recover for 
the alleged tortious conversion of person- 
alty by a nonresident, instituted in this 
State after the death of the nonresident, 
against his personal representative, the 
failure of the complaint to allege that the 
cause of action survived under the laws of 
the state in which it arose does not render 
the complaint demurrable. Suskin v. Hod- 
ges, 216 N.C. 333, 4 S.E.2d 891 (1939). 

Negligent Injury Occurring in Another 
State.—In an action instituted in this State 


to recover for negligent injury occurring 
in another state. liability must be deter- 
mined according to the substantive law of 
such other state, of which the North Caro- 
lina courts must take notice. Thames v. 
Nello L. Teer Co., 267 N.C. 565, 148 
S.E.2d 527 (1966). 

Collision in Virginia. — In an action 
brought in this State under the Tort 
Claims Act for a collision which occurred 
in Virginia, the substantive law of Virginia 
and the procedural law of North Carolina 
apply. Parsons v. Alleghany County Bd. 
of Educ., 4 N.C. App. 36, 165 S.E.2d 776 
(1969). 
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Applied in Handley Motor Co. v. Wood, 
238 N.C. 468, 78 S.E.2d 391 (1953); John- 
son v. Catlett, 246 N.C. 341, 98 S.E.2d 
458 (1957); Kirby v. Fulbright, 262 N.C. 
144, 136 S.E.2d 652 (1964); Arnold v. Ray 
Charles Enterprises, Inc., 264 N.C. 92, 141 
S.E.2d 14 (1965). Suskin v. Hodges, 216 
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§ 8-7 


N.C. 333, 4 S.E.2d 891 (1939); Charnock 
v. Taylor, 223 N.C. 360, 26 S.E.2d 911, 148 
A.L.R. 1126 (1943); Lewis v. Furr, 228 
N.C. 89, 44 S.E.2d 604 (1947); Caldwell 
v. Abernathy, 231 N.C. 692, 58 S.E.2d 763 
(1950); Johnson v. Salsbury, 232 N.C. 432, 
61 S.E.2d 327 (1950). 


§ 8-5. Town ordinances certified.—In the trial of appeals from mayors’ 
courts, when the offense charged is the violation of a town ordinance, a copy of 
the ordinance alleged to have been violated, certified by the mayor, shall be prima 
facie evidence of the existence of such ordinance. CISOO 7 G77. 8c 22 REV. S, 


1595; C. S., s. 1750.) 


Cross Reference.—As to how ordinances 
are pleaded and proved, see § 160-272. 

When Certification Unnecessary. — The 
certification of a town ordinance as re- 
quired by this section, is only prima facie 
evidence of its existence, and this is un- 
necessary when the ordinance has been 
proven by the production of the official 
records of the town by the proper officer, 
which shows its passage. State v. Razook, 
179 N.C. 708, 103 S.E. 67 (1929). 

Evidence Insufficient to Rebut Prima 
Facie Case—When the defendant, con- 
victed of the violation of a city ordinance, 
on appeal introduces in evidence the min- 
utes of the meeting of the governing 
authorities of the town held on the date 
when the purported ordinance was alleged 
to have been adopted, which does not 
show its passage on that date, it is not 


conclusive that the ordinance had not been 
passed at some other time, against the 
statutory certificate of the mayor that it 
was in existence at the time of the defen- 
dant’s conviction. State v. Gill, 195 N.C. 
425, 142 S.E. 328 (1928). 

No Evidence of Certification or Publica- 
tion.—The refusal to permit police officer 
to testify on cross-examination as to exis- 
tence and contents of a _paper-writing 
which purported to be an ordinance of the 
city, was not error where there was no evi- 
dence that purported ordinance had been 
certified, as required by this section, or that 
it had been printed and published by the 
city as provided in § 160-272. Toler v. 
Savage, 226 N.C. 208, 37 S.E.2d 485 (1946). 

Cited in State v. Clyburn, 247 N.C. 455, 
101 S.E.2d 295 (1958); Black v. Penland, 
255 N.C. 691, 122 S.E.2d 504 (1961). 


ARTICLE 2. 


Grants, Deeds and Wills. 


§ 8-6. Copies certified by Secretary of State or State Archivist.— 
Copies of the plats and certificates of survey, or their accompanying warrants, 
and all abstracts of grants, which may be filed in the office of the Secretary of 
State, or in the Department of Archives and History, which copies, upon certifi- 
cation by the Secretary of State as to those records in his office, or the State 


Archivist as to those records in the De 


true copies, shall be as good evidence, 


partment of Archives and History, as 
in any court, as the original. (1822, c. 


Pert, Pi, Re C.,.c.244,..3..6* Code)is; lod law eve, °$.41596376. Si. rsh 1751; 


1961, c. 740, s. 1.) 


In General.—This section does not make 
the copies better evidence than the origi- 
nal; and where there is a material dis- 
crepancy, it is for the jury to find as a 
fact which one is correct. Richards v. 
W.M. Ritter Lumber Co., 158 N.C. 54, 73 
S.E. 485 (1911). 

Certification by Clerk of Secretary of 
State.—See § 8-9. 


Abstract Competent to Show Title. — 
Abstracts of grants in the usual form, duly 
certified as correct copies by the Secretary 
of State and recorded in the office of the 
register of deeds, are competent to show 
title out of the State. Marshall v. Corbett, 
137 N.C. 555, 50 S.E. 210 (1905). 

Applied in Meekins v. Miller, 245 N.C. 
567, 96 S.E.2d 715 (1957). 


§ 8-7. Certified copies of grants and abstracts.—For the purpose of 


showing title from the State of North Carolina to the grantee or grantees therein 
named and for the lands therein described, duly certified copies of all grants and 
of all memoranda and abstracts of grants on record in the office of the Secretary 
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of State, or in the Department of Archives and History, given in abstract or in 
full, and with or without the signature of the Governor and the great seal of the 
State appearing upon such record, shall be competent evidence in the courts of 
this State or of the United States or of any territory of the United States, and 
in the absence of the production of the original grant shall be conclusive evi- 


dence of a grant from the State to the grantee or grantees named and for the 
lands described therein. (1915, c. 249,s.1;C.5S., s. 17522 OGG. 7/40, sa2e) 


Section Constitutional—This section is 
constitutional and valid. Howell v. Hurley, 
170 N.C. 401, 87 S.E. 107 (1915). 

Copy Conclusive as to Regularity of 
Original—An abstract of a grant of the 
State’s land by the Secretary of State im- 
ports the regularity of its issuance, and 
that the constitutional mandate of affixing 
the seal of the original had been legally 


complied with, though the abstract gives 
no indication thereof, the regularity of the 
official conduct in granting the original 
being presumed; and the abstract may be 
introduced as competent evidence on the 
trial of an action involving the title to the 
lands described in the grant, by one claim- 
ing under it. Howell v. Hurley, 170 N.C. 
401, 87 S.E. 107 (1915). 


§ 8-8. Certified copies of grants and abstracts recorded. — Duly 
certified copies of such grants and of such memoranda and abstracts of grants may 
be recorded in the county where the lands therein described are situated, and the 
records thereof in such counties, or certified copies thereof, shall likewise be com- 
petent evidence for the purpose of showing title from the State of North Carolina 
to the grantee or grantees named and for the lands described therein. C101 Saac. 
2495.23 Gaspesa goss) 

Cross Reference.—As to registration of 
certified copies of any deeds or writings, 
and their use in evidence, see § 47-31. 


§ 8-9. Copies of grants certified by clerk of Secretary of State vali- 
dated.—All copies of grants heretofore issued from the office of the Secretary of 
State, duly certified under the great seal of the State, and to which the name of 
the Secretary has been written or affixed by the clerk of the said Secretary of State, 
are hereby ratified and approved and declared to be good and valid copies of the 
original grants and admissible in evidence in all courts of this State when duly 
registered in the counties in which the land lies; all such copies heretofore regis- 
tered in said counties are hereby declared to be lawful and regular in all respects 
as if the same had been signed by the Secretary of State in person and duly regis- 


tered. (1901, c. 613; Rev.,:s. 1597; C. S., s- 1754.) 


Editor’s Note.—Prior to the enactment 
of this section it was consistently held that 
the clerk of the Secretary of State had no 
power to certify and affix the great seal 


papers from the Secretary of State’s office. 
Beam v. Jennings, 96 N.C. 82, 2 S.E. 245 
(1887), but such acts on the part of the 
clerk are now validated by the provisions 


of the State to copies of grants and other of this section. 


§ 8-10. Copies of grants in Burke.—Copies of grants issued by the 
State within the county of Burke prior to the destruction of the records of said 
county by General Stoneman in the year one thousand eight hundred and sixty- 
five, shall be admitted in evidence in all actions when the same are duly registered ; 
and when the original grants are lost, destroyed or cannot be found after due 
search, it shall be presumed that the same were duly registered within the time 
prescribed by law, as provided upon the face of original grant. (1901, c. 513; 
Rev. 5,,1610: CAS, salve.) 

Cross Reference.—As to copies of de- 
stroyed record as evidence generally, see 
§ 98-1 et seq. 


§ 8-11. Copies of grants in Moore.—Copies of grants for land situated 
in Moore County and the counties of which Moore was a part, entered in a book, 
and the book being certified under the seal of the Secretary of State, shall have 
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the force and effect of the originals and be evidence in all courts, (1903, c. 214; 
Rey., 5-.1613;°C1S!, s. 1756.) 


§ 8-12. Copies of grants in Onslow.—The copies of grants made by the 
register of deeds of Onslow County under laws of 1907, chapter 434, of grants, 
abstracts of grants, and other documents pertaining to titles of land in Onslow 
County issued prior to the year one thousand eight hundred, and contained in a 
book called Book of Transcribed Grants Issued Prior to One Thousand Eight 
Hundred, duly authenticated as prescribed in said chapter 434 of the laws of one 
thousand nine hundred and seven, shall be received as evidence in all courts of the 
State, and certified copies therefrom shall be received as evidence. (1907, c. 434; 


C. S., s. 1757.) 


§ 8-13. Certain deeds dated before 1835 evidence of due execu. 
tion.—In all actions hereafter instituted in which the title or ownership of any 
lands situated in North Carolina is at issue or in dispute, any deed or release, or 
a duly certified copy thereof, in which the people of the State of North Carolina 
are grantees and bearing date prior to the year one thousand eight hundred and 
thirty-five and purporting to have been filed and recorded in the office of the Secre- 
tary of State of North Carolina prior to said year and now on file and of record in 
said office, and executed or purporting to have been executed by any person or 
persons as the representatives or agents or for or on behalf of any society, tribe, 
nation or aggregation of persons, whether signed or executed individually or in 
their representative capacity, and any such deed or release having been authorized 
to be executed by an act of the General Assembly of North Carolina by the prop- 
erly authorized agents of such society, tribe, nation or aggregation of persons, shall 
be prima facie evidence that the person or persons signing or executing any such 
deed or release were the properly authorized agent or agents of such society, tribe, 
nation or aggregation of persons. Any recitals or statements of fact in any such 
deed or release shall be prima facie evidence of the truth thereof in any such ac- 
tipAs. (1915, e775 °C. S..s..1758,) 


§ 8-14. Certified copies of maps of Cherokee lands.—Certified copies 
by the Secretary of State of the copies, or parts thereof, of the maps of the Cher- 
okee lands and of the Cherokee Country, as provided for and described in chapter 
one hundred and seventy-five of the laws of one thousand nine hundred and eleven, 
shall have the same force and effect and be entitled to the same force and effect 
as evidence as certified copies of the whole or parts of the original maps. (1911, 


a AD SAS. 084 1759:) 


8-15. Certified copies of certain surveys and maps obtained from 
the State of Tennessee.—A certified copy of the report of the survey made by 
the North Carolina commissioners, McDowell, Vance and Matthews, of that por- 
tion of the State of Tennessee extending from a point on the Virginia line to a 
point on the Smoky Mountain west of the Pigeon River, as obtained and filed by 
the Secretary of State under the provisions of chapter one hundred and sixty-two 
of the laws of one thousand nine hundred and thirteen, shall, when certified under 
the hand and seal of the Secretary of State, be competent evidence in the trial 
of any action in the courts of the State. (4913 C1625. s, 5.01/60.) 


§ 8-16. Evidence of title under H.E. McCulloch grants.—In all ac- 
tions or suits, wherein it may be necessary for either party to prove title, by virtue 
of a grant or grants made by the king of Great Britain or Earl Granville to Henry 
McCulloch, or Henry Eustace McCulloch, it shall be sufficient for such party, in 
the usual manner, to give evidence of the grant or conveyance from the king of 
Great Britain or Earl Granville to the said Henry McCulloch, or Henry Eustace 
McCulloch, and the mesne conveyances thereafter, without giving any evidence 
of the deed or deeds of release, relinquishment or confirmation of Earl Granville 
to the said Henry McCulloch, or Henry Eustace McCulloch, or the power or 
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powers of attorney by which the conveyances from the said Henry McCulloch, 
or Henry Eustace McCulloch, purport to have been made. (1819, c. 1021, P. R.; 
R. C., c. 44, s. 1; Code, s. 1336; Rev., s. 1600 5 G.3S;, Ss. 1761,) 


8-17. Conveyances or certified copies evidence of title under Mc- 
Cuiloch.—In all trials where the title of either plaintiff or defendant shall be de- 
rived from Henry Eustace McCulloch, or Henry McCulloch, out of their tracts 
numbers one and three, it shall not be required of such party to produce, in sup- 
port of his title, either the original grant from the crown to the proprietors, or a 
registered copy thereof; but in all such cases the grant or deed executed by such 
reputed proprietors, or by his or their lawful attorney, or a certified copy thereof, 
shall be deemed and held sufficient proof of the title of such proprietors, in the 
same manner as though the original grants were produced in evidence. (1807, 


EN724" PR. R. Cc. 44,8..25 Code, s. 1337; Rev., s. 1601; Crom 7 en) 


8-18. Certified copies of registered instruments evidence.—A copy 
of the record of any deed, mortgage, power of attorney, or other instrument re- 
quired or allowed to be registered, duly authenticated by the certificate and official 


seal of the register of deeds of the county where the original or duly certified copy 


has been registered, may be given in evi 
where the original of such copy would be 


dence in any of the courts of the State 
admitted as evidence, although the party 


offering the same shall be entitled to the possession of the original, and shall not 
account for the nonproduction thereof, unless by a rule or order of the court, 
made upon affidavit suggesting some material variance from the original in such 
registry or other sufficient grounds, such party shall have been previously required 
to produce the original, in which case the same shall be produced or its absence 
duly accounted for according to the course and practice of the court. (1846, c. 
68; <5). eR Reer 37,15: 163i Codemey 125151 890;c. 119, sh 2-tRevas.21598; @ 


S., s. 1763.) 


Cross Reference.—As to recordation and 
use in evidence of certified copies gener- 
ally, see § 47-31. 

This section ts not applicable when the 
origina) instrument is offered in evidence 
with the certificate of the register of deeds 
appearing thereon with respect to the time 
filed for registration and the book and page 
Where Wt has bee registered and the date 
ot such registration, Stete v. Dunn, 264 
N.C. 391, 141 S.B.2d 630 (1965). 

Certified Copy as Evidence.—The record 
of a registered deed is competent evidence 
without producing the original where no 
rule of court for the production of the 
original has been issued. Ratliff v. Ratliff, 
131 N.C. 425, 42 S.E. 887 (1902). 

Copy of Registered Bond.—The “regis- 
try” or copy of the record of a bond to 
make title to land made by a deceased per- 
son, under which a deed has been made by 
the administrator of said obligor, is within 
the spirit and meaning of this section, and 
is admissible without accounting for the 
absence of the original. Doe v. Shelton, 46 
N.C. 370 (1854). 

Same—Official Bond.—Inasmuch as the 
duly certified copy of the record of any 
instrument required to be registered is 
admissible as full and sufficient evidence 
of such instrument, and as the register of 


deeds is required to register and keep the 
bond of the superior court clerk, a duly 
certified copy of the record of such bond 
is competent evidence of its provisions. 
State ex rel. Battle v. Baird, 118 N.C. 854, 
24 S.E. 668 (1896). 


Lack of Seal No Effect—A copy of a 
grant from the register’s office, which 
affirmatively shows that it was issued 
under the great seal of the State, is ad- 
missible in evidence, though the registry 
does not show the impress of the seal, 
or scroll to indicate it. And while the seal 
may be necessary to authenticate the 
grant, it will be presumed to have been af- 
fixed as required by law. Aycock v. Ral- 
eigh & A. Air-Line R.R., 89 N.G. 321 
(1883). 

Signature of Clerk Essential—The fail- 
ure of the clerk to sign his name to the 
certificate for registration, a requirement 
found in the provisions of § 47-14, renders 
the instrument inadmissible as evidence 
under this section. Woodlieff v. Woodlieff, 
192 N.C. 634, 135 S.E. 612 (1926). 


Production of Original to Correct Mis- 
takes.—The original deed may be shown 
in evidence to correct an omission by 
the register of deeds of the signature of 
the justice of the peace before whom the 
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deed was acknowledged. Brown v. Hutch- 
inson, 155 N.C. 205, 71 S.E. 302 (1911). 

Parol Evidence to Explain Variance. — 
Where the original deed was lost, and it 
was contended that there was a material 
variance between the certified copy and 
the original deed, parol evidence to prove 
the correct description contained in the 
original instrument was rejected, this sec- 
tion being construed as to have no appli- 
cation to such a case. Hooper vy. Justice, 
111 N.C. 418, 16 S.E. 626 (1892). 

Time and Manner of Objecting. — A 
party against whom the registry of a deed 
(or other instrument), or a copy thereof 
has been introduced in evidence, cannot 
then raise the objection that there isa 
variance between such registry, or copy, 
and the original instrument; if he desired 
to avail himself of such objection he 
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should have required the production of 
the original in the way provided by this 
section. Devereux v. McMahon, 108 N.C. 
134, 12 S.E. 902 (1891). 

Issue of Tenancy in Common—Where 
defendant in partition proceedings denies 
the allegations in the petition that peti- 
tioner is a tenant in common with defen- 
dants and seized of an undivided fee simple 
interest in the land, but does not plead sole 
seizin, petitioner is not required to prove 
title as in an action in ejectment, and peti- 
tioner’s record evidence is held sufficient 
to be submitted to the jury upon the sole 
issue of whether petitioner is a tenant in 
common with defendants in the land. Tally 
v. Murchison, 212 N.C. 205, 193 S.E. 148 
(1937). 

Cited in Merchants & Farmers Bank v. 
Sherrill, 231 N.C. 731, 58 S.E.2d 741 (1950). 


§ 8-19. Common survey of contiguous tracts evidence.—Whenever 
any person owns several tracts of land which are contiguous or adjoining, but held 
under different deeds and different surveys, it may be lawful for any such per- 
son to have all such bodies of land included in one common survey by running 
around the lines of the outer tracts, and thereupon the possession of any part of 
said land covered by such common survey shall be deemed and held in law as a 
possession of the whole and every part thereof: Provided, that nothing in this sec- 
tion shall be construed to affect the rights or claims of persons which have already 
accrued to any part of said land. In all cases where such common surveys are 
made as directed by this section, the same may be recorded and registered as in 
cases of deeds, and shall be evidence in like manner. (1869-70, c. 34, ss. 1, 2; Code, 


Siglhie/ dé WBREVY 5.15053 C.. Sis; 1764.) 


When Possession of Part Equivalent to 
Whole.—Under the provisions of this sec- 
tion, by recording and registering a survey 
of the outer lines of several contiguous 
tracts, so as to exhibit their outer bound- 
aries, as if the whole territory had been 
covered by one tract, a possession at any 
one point on either of the separate tracts 


will become equivalent to a possession of 
“the whole and every part.’ McNamee v. 
Alexander, 109 N.C. 242, 13 S.E. 777 
(1891). 

Sufficiency of Proof.—The surveyor’s 
testimony that the map is correct is suffi- 
cient to make it competent. Greenleaf v. 
Bartlett, 146 N.C. 495, 60 S.E. 419 (1908). 


§ 8-20. Certified copies registered in another county and used in 
evidence.—A copy from the office of the register of deeds of any county of the 
record of any deed, mortgage, power of attorney or other instrument required or 
allowed to be registered, duly authenticated by the certificate and official seal of 


the register of deeds of such county, may, 


upon presentation to the register of deeds 


of any other county, be registered without further proof, and the record thereof, 
or a duly certified copy of the same, may be given in evidence in any court in the 
State where the original of such copy would be admitted as evidence, although 
the party offering the same shall be entitled to the possession of the original, and 
shall not account for the nonproduction thereof, unless by a rule or order of the 
court, made upon affidavit suggesting some material variance from the original 
in such registry or other sufficient grounds, such party shall have been previously 
required to produce the original, in which case the same shall be produced or its 
absence duly accounted for according to the course and practice of the court. 


(1846, c. 68; R. C., c. 37, s. 16; Code, s. 1253; 1893, c. 119, s. 3; Rev., s. 1599; 


C. S., s. 1765.) 


Cross Reference.—As to variance be- 
tween original and copy, see note to § 8-18. 


Cited in Universal Fin. Co. v. Clary, 
227 N.C. 247, 41 S.E.2d 760 (1947). 


gs: 
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§ 8-21. Deeds and records thereof lost, presumed to be in due form. 
_Whenever it is shown in any judicial proceeding that a deed or conveyance of 
real estate has been lost or destroyed, and that the same had been registered, and 
that the register’s book containing the copy has been destroyed by fire or other 
accident, so that a copy thereof cannot be had, it shall be presumed and held, un- 
less the contents be shown to have been otherwise, that such deed or conveyance 
transferred an estate in fee simple, if the grantor was entitled to such an estate 
at the time of conveyance, and that it was made upon sufficient consideration. 
(ieee. 1/7: Rh. Cc. ates. 14; Code, s. 1348; Rev., s. 1602; C. S., s. 1766.) 

Cross Reference—As to burnt and lost tration of a deed is presumed to be cor- 
records, see § 98-1 et seq. — rect. Cochran v. Linville Improvement Co., 
Presumption of Regularity—The regis- 127 N.C. 386, 37 S.E. 496 (1900). 


§ 8-22. Local: recitals in tax deeds in Haywood and Henderson.— 
In all legal controversies touching lands in the counties of Haywood and Hender- 
son, in which either party shall claim title under any sale for taxes alleged to have 
been due and laid, in and for the year one thousand seven hundred and ninety-six, 
or any preceding year, the recital contained in the deed or assurance, made by 
the sheriff or other officer conveying or assuring the same, of the taxes having 
been laid and assessed, and of the same having remained due and unpaid, shall be 
held and taken to be prima facie evidence of the truth of each and every of the 
matters so recited. (R. C., c. 44, s. 11; Code, s. 1346; Rev., s. 1606; C. S., s. 
1767.) 

§ 8-23. Local: copies of records from Tyrrell.—Copies of records of 
the county of Tyrrell between the years one thousand seven hundred and thirty- 
five and one thousand seven hundred and ninety-nine, when copied in a book and 
certified to by the clerk of the Superior Court of Tyrrell County as to the records 
of his office and by the register of deeds as to the records of his office, and de- 
posited in their respective offices in Washington County, shall be treated in all 
respects as originial records and received as evidence in all courts of Washington 


County. (1903, c. 199; Rev., s. 1612>. Cac es ot 084 


§ 8-24, Local: records of partition in Duplin.—The transcripts made by 
the clerk of the Superior Court of Duplin County, in accordance with chapter 
three hundred and ninety-five of the laws of one thousand nine hundred and seven, 
of the reports of committees relating to the partition of real estate on file in his 
office prior and up to the year one thousand eight hundred and fifty-six, entered 
and indexed in a book entitled Reports of Committees, A, and the reports of com- 
mittees beginning with and subsequent to the year one thousand eight hundred and 
fifty-six, entered and indexed in a book entitled Reports of Committees, B, shall 
be as competent evidence as are the original reports of the committees. (1907, 


c. 395, ss. 3, 4; C. S., s. 1769.) 


8.25. Local: records of wills in Duplin.—The transcripts made by 
the clerk of the Superior Court of Duplin County, in accordance with chapter 
three hundred and ninety-five of the laws of one thousand nine hundred and seven, 
of all wills and entries of probate and dates of registration appearing on the 
same, on file in his office prior and up to the January term of the County Court 
of Duplin County, one thousand eight hundred and thirty, and entered in a book 
designated as Records of Wills, A, and duly indexed as provided by law, shall be 
as competent evidence in any court as are the originals of such wills. (1907, c. 


$05:ac" 1,2 C/S;,'s. 1770.) 


8-26. Local: records of deeds and wills in Anson.—The copies of 
the deeds and deed books and of the wills and will books made in Anson County 
under the act of March second, one thousand nine hundred and five, shall have the 
same force and effect as the original deeds and deed books copied and as the 
original wills and will books copied, and shall take the place of said original deeds 
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and deed books and wills and will books as evidence in all court procedure; and 
wherever said deed books or will books are ordered or directed to be produced 
in court by subpoena or other order of court, the copies made under such act shall 
be produced, unless the court shall specially order the production of the original 
books, and the copies so produced in court shall have the same validity and effect 
and be used for the same purposes, with the same effect, as the original books. 


C1905 ;"e 663 '8) 35 Rev;; s.. 1615 GE Ses, 17/13) 


§ 8-27. Local: records of wills in Brunswick.—Under the provisions 
of chapter one hundred and six of the laws of one thousand nine hundred and 
eight, authorizing and directing that all unrecorded wills, dated prior to January 
first, one thousand eight hundred and seventy-five, on file in the office of the clerk 
of the Superior Court of Brunswick County, and which have been duly proved 
in the form required by law, and bearing the adjudication certificate of the proper 
officer, shall be recorded in the books of wills in the said office and properly in- 
dexed ; that all wills recorded in the minutes of the court of pleas and quarter ses- 
sions or other books of record in said office shall be transcribed and indexed in 
the book of wills in said office; and that all wills recorded in the office of the reg- 
ister of deeds of said county shall be properly indexed in the book kept for the 
purpose in the office of the clerk of the superior court of the county; the record 
of any instrument or certified copy thereof, recorded under the provisions of this 
article, shall be admitted in evidence in the trial of any cause, subject to the same 
rules upon which other wills are admitted. (1908, s. 106; C. S., s. 17 2) 


§ 8-28. Copies of wills.—Copies of wills, duly certified by the proper of- 
ficer, may be given in evidence in any proceeding wherein the contents of the will 
may be competent evidence. (1784, c. 225, s. 6, P. R.; R. Cy Call nceale. Code: 
Bae a oe evens L603 3 Gsi5., 6:17 733) 


Cross Reference.—As to probate of copy contents of the will would be competent 


of lost will, see §§ 98-4, 98-5. evidence. Hampton y. Hardin, 88 N.C. 592 
Certified Copy as Evidence—Under this (1883). 
section a certified copy of a will is com- Copy of Will Made in Another State. — 


petent evidence in any case wherein the See note to § 8-32. 


§ 8-29. Copies of wills in Secretary of State’s office.—Copies of wills 
filed or recorded in the office of the Secretary of State, attested by the Secretary, 
may be given in evidence in any court, and shall be taken as sufficient proof of the 
devise of real estate, and are declared good and effectual to pass the estate therein 
devised: Provided, that no such will may be given in evidence in any court nor 
taken as sufficient proof of the devise unless a certificate of probate appear thereon. 
(1852, c. 172; R. C., c. 44, s. 12; 1856-7, c. 22; Code, s. 2181; Rev.5:s. 1607; C. 
S., s. 1774.) 


§ 8-30. Copies of wills recorded in wrong county.—Whereas, by reason 
of the uncertainty of the boundary lines of many of the counties of the State, wills 
have been proved, recorded and registered in the wrong county, whereby titles 
are insecure ; for remedy whereof: The registry or duly certified copy of the record 
of any will, duly recorded, may be given in evidence in any of the courts of this 


State. (1858-9, c. 18; Code, s. 2182; Rev., s. 1608; C. asa LAS) 


§ 8-31. Copy of will proved and lost before recorded.—When any 
will which has been proved and ordered to be recorded was destroyed during the 
war between the states, before it was recorded, a copy of such will, so entitled to 
be admitted to record, though not certified by any officer, shall, when the court 
shall be satisfied of the genuineness thereof, be ordered to be recorded, and shall 
be received in evidence whenever the original or duly certified exemplification 
would be; and such copies may be proved and admitted to record under the same 
rules, regulations and restrictions as are prescribed in chapter 98 entitled Burnt 


and Lost Records. (1866-7, c. 127; Code, s. 2183; Rev., s. 1609; C. S., s. 1776.) 
1/5 
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§ 8-32. Certified copies of deeds and wills from other states.—In 
cases where inhabitants of other states or territories, by will or deed, devise or 
convey property situated in this State, and the original will or deed cannot be ob- 
tained for registration in the county where the land lies, or where the property 
shall be in dispute, a copy of said will or deed (after the same has been proved and 
registered or deposited, agreeable to the laws of the state where the person died 
or made the same) being properly certified, either according to the act of Congress 
or by the proper officer of the said state or territory, shall be read as evidence. 
(18027eroZoc8. RS. C., c. 44, s. 9; Code, s. 1344; Rev., s. 1619 Ssal/ 772) 


In GeneralRecords of other states, to 
be used in evidence in this State, must have 
the attestation of the clerk of the court 
whose record is offered, and the seal of 
the court, if it have one. If there be no 
seal, this must appear in the certificate of 
the clerk, and the judge, chief justice, or 
presiding magistrate of such court must 
certify that the record is properly attested. 
Hunter v. Kelly, 92 N:C. 285 (1885); Kin- 
seley vy. Rumbough, 96 N.C. 193, 2 Sr, 
174 (1887); Riley v. Carter, 158 N.C. 484, 
74 S.E. 463 (1912). 

Test for Admission under Section—The 
copy, to be admissible in evidence, must 
be of such a will as would be admitted to 
record in North Carolina; hence where a 
will was executed in Tennessee and from 
the certificate of probate on the exempli- 
fied copy produced here, it appears that 
but one witness swore that he subscribed 
the will as witness in the presence of the 
testator and other witness to the will did 
not appear to have been sworn at all, it 


was held that such a will should not be 
read in evidence. Blount v. Patton, 9 N.C. 
237 (1822). 

Properly Authenticated Copy Admis- 
sible—A copy of a will made in another 
state, with its probate certified by the 
judge of the court in which it was proved, 
and accompanied by the testimonial of the 
governor of that state, that the person 
who gave that certificate was the proper 
officer to take such probate, and to certify 
the same, is a sufficient authentication of 
the will to authorize its reception as evi- 
dence in our courts. Knight v. Wall, 19 
N.C. 125 (1836). 

Incomplete Authentication. — Where a 
will, proved in another state, bore the cer- 
tificate of the clerk of the court wherein 
the probate was had, to the oath of the 
attesting witnesses, but had no other au- 
thentication, it was held inadmissible in 
evidence. Hunter v. Kelly, 92 N.C. 285 
(1885). 


8-33. Copies of lost records in Bladen.—The clerk of the Superior 
Court of Bladen County shall transcribe the judgment docket and index books and 
the will books in his office, and all other books in said office containing records 
made since the year one thousand eight hundred and sixty-eight, and the records 
so transcribed shall have the same force and effect as the original records would 
have, and shall be received in evidence as the original records and be prima facie 
evidence of their correctness and of the sufficiency of their probate, though the 


probates are lost and are not transcribed. (1895, c. 415; 


161i, Saevlze.) 


1903; 67-057 Revie oe 


ARTICLE 3. 


Public Records. 


§ 8-34. Copies of official writings.—Copies of all official bonds, writings, 
papers, or documents, recorded or filed as records in any court, or public office, 
or lodged in the office of the Governor, Treasurer, Auditor, Secretary of State, 
Attorney General, Adjutant General, or the State Department of Archives and 
History, shall be as competent evidence as the originals, when certified by the 


keeper of such records or writings under 


the seal of his office when there is 


such seal, or under his hand when there is no such seal, unless the court shall 
order the production of the original. Copies of the records of the board of county 
commissioners shall be evidence when certified by the clerk of the board under 


his hand and seal of the county. 


(1792, c. 368, s. 11, P. R.; R. C, ¢. 44, s. 
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O371868-97ec20; s. 21; 
gists? 9s 1961,.¢):739.) 


Copy Defined. — A copy, within the 
meaning of this section, is a transcript of 
the original—a writing exactly like another 
writing. State v. Champion, 116 N.C. 987, 
21 S.E. 700 (1895). See Wiggins yv. Rog- 
ers, 175 N.C. 67, 94 S.E. 685 (1917). 

The Copy Certified—The power of an 
officer, who is the keeper of certain public 
records, to certify copies is confined to 
a certification of their contents as they ap- 
pear by the records themselves, and the 
records must, therefore, be so certified, for 
he has no authority to certify to the sub- 
stance of them, nor that any particular fact, 
as a date, appears on them. Wiggins v. 
Rogers, 175 N.C. 67, 94 S.E. 685 (1917). 

A “Copy” of the Instrument Required.— 
This section makes competent only the 
“copies” of official records, etc., and a mere 
certified statement from the register’s of- 
fice is only evidence of the correctness of 
the record, and cannot be admitted in evi- 
dence in place of the original record. State 
v. Champion, 116 N.C. 987, 21 S.E. 700 
(1895), approved in Wiggins v. Rogers, 175 
N.C. 67, 94 S.E. 685 (1917). 

Original Record Admitted—This section 
does not prevent the admission in evidence 
of the original record itself. State v. 
Voight, 90 N.C. 741 (1884); State ex rel. 
Carolina Iron Co. yv. Abernathy, 94 N.C. 
545 (1886). See State v. Hunter, 94 N.C. 
829 (1886); Charles S. Riley & Co. v. Car- 
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1871-2, c. 91; Code, ss. 715, 1342; Revs, s2'16168 &, 


ter, 165 N.C. 334, 81 S.E. 414 (1914); Bla- 
lock v. Whisnant, 216 N.C. 410, 5 9.1.20 
130 (1939). 

Original Record Lost—A certified copy 
of a petition in a suit is admissible in evi- 
dence upon proof of the loss of the original 
records. Weeks v. McPhail, 128 N.C. 130, 
38 S.E. 472 (1901). 

Where a superior court record is Lost a 
certified copy of the transcript of the same 
in the appellate court is sufficient evidence 
of the record. Aiken vy. Lyon; 6127 (N.C. 
171, 37 S.E. 199 (1900). 

Incriminating Evidence Contained in 
Document.—Where the document admitted 
under the provisions of this section con- 
tains incriminating evidence, the defense 
often interposed by the accused is that to 
admit such paper would be in violation of 
the constitutional right of the defendant on 
trial for crime to have opportunity to con- 
front his accusers and the witnesses offered 
to sustain the charge. It is settled, how- 
ever, that this section is not violative of 
this constitutional right, since these pro- 
visions constitute a well-recognized excep- 
tion to the privilege given by the Constitu- 
tion. State v. Behrman, 114 N.C. 797, 19 
S.E. 220 (1894); State v. Dowdy, 145 N.C. 
432, 58 S.E. 1002 (1907). 

Cited in State v. Beamon, 2 N.C. App. 
583, 163 S.E.2d 544 (1968). 


§ 8-35. Authenticated copies of public records.—All copies of bonds, 


contracts, notes, mortgages, or other papers relating to or connected with any 
loan, account, settlement of any account or any part thereof, or other transaction, 
between the United States or any state thereof or any corporation all of whose 
stock is beneficially owned by the United States or any state thereof, either di- 
rectly or indirectly, and any person, natural or artificial: or extracts therefrom 
when complete on any one subject, or copies from the books or papers on file, or 
records of any public office of the State or the United States or of any corpora- 
tion all of whose stock is beneficially owned by the United States or by any state 
thereof, directly or indirectly, shall be received in evidence and entitled to full 
faith and credit in any of the courts of this State when certified to by the chief 
officer or agent in charge of such public office or of such office of such corporation, 
or by the secretary or an assistant secretary of such corporation, to be true copies, 
and authenticated under the seal of the office, department, or corporation con- 
cerned. Any such certificate shall be prima facie evidence of the genuineness of 
such certificate and seal, the truth of the statements made in such certificate, and 
the official character of the person by which it purports to have been executed. 


(1891, c. 501; Rev., s. 1617; C. S., s. 1780; 1939, c. 149.) 


Cross References. — As to records judi- 
cially noticed, see § 8-3 and notes thereto, 
and also §§ 1-157, 8-4. 

The matters appearing in transcript of 
any paper on file or records of any public 


office of the State or United States, being 
relevant to an account which a referee was 
directed to take, are admissible in evidence 
by virtue of the provisions of this section. 
Wallace Bros. v. Douglas, 114 N.C. 450, 
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19 S.E. 668 (1894). See Hinton v. Lake 
Drummond Canal Co., 166 N.C. 484, 82 
S.E. 844 (1914). 

Authentication Essential. — Proper au- 
thentication is essential to the admission in 
evidence of the copies of the original rec- 
ords, and papers purporting to be exempli- 
fication from the Treasury Department of 
the United States, not authenticated, will 
not be admitted. Mott v. Ramsay, 92 N.C. 
152 (1885). 

In order for this section to apply it must 
affirmatively appear that the evidence was 
offered as a properly authenticated copy of 
a public record in accordance with the sec- 
tion. State v. Bovender, 233 N.C. 683, 65 
S.E.2d 323 (1951). 

Parol Evidence Inadmissible-——The con- 
tents of the original record may not be 
proved by parol evidence under this sec- 
tion, but must be shown by a certified 
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seed 


copy. National Sur. Co. v. Brock, 176 N.C. 
507, 97 S.E. 417 (1918). 

This section has no application to an 
uncertified copy of a coroner’s report but 
only to a duly certified copy. Robinson 
v. Life & Cas. Ins. Co., 255 N.C. 669, 122 
S.E.2d 801 (1961). 

A record of the Department of Motor 
Vehicles, disclosing that defendant’s li- 
cense was in a state ot revocation under 
official Department action during the per- 
iod defendant was charged with driving on 
a highway of this State, is competent un- 
der this section when the record is certi- 
fied under seal of the Department. State v. 
Mercer, 249 N.C. 371, 106 S.E.2d 866 
(1959) 

Applied in Dunes Club, Inc. v. Chero- 
kee Ins. Co., 259 N.C. 293, 130 S.E.2d 625 
(1963). 


§ 8-36. Authenticated copy of record of administration. — When 
letters testamentary or of administration on the goods and chattels of any person 
deceased, being an inhabitant in another state or territory, have been granted, or 
a return or inventory of the estate has been made, a copy of the record of adminis- 
tration or of the letters testamentary, and a copy of an inventory or return of the 
effects of the deceased, after the same has been granted or made, agreeable to the 
laws of the state where the same has been done, being properly certified, either 
according to the act of congress or by the proper officer of such state or territory, 
shall be allowed as evidence. (1834, c. 4; R. C., c. 44, s. 7: Code, s. 1343; Rev., 


S 1618" Cops slyly) 


§ 8-37. Certificate of Commissioner of Motor Vehicles as to owner- 
ship of automobile.—In all civil actions, arising out of an injury to person or 
property by reason of the operation of a motor vehicle of any kind, evidence as to 
the display numbers on a particular car, a copy of the record kept by the Com- 
missioner of Motor Vehicles of such display numbers and the persons who ob- 
tained them, certified under the hand and seal of said Commissioner of Motor Ve- 
hicles shall be competent evidence of the ownership of the motor vehicle inflict- 
ing the injury or doing the damage. (1931, c. 88, s. 1; 1943, c. 650.) 


Cross Reference.—As to registration and 


certificate of title for motor vehicles gen- 


erally, see § 20-50 et seq. 


Applied in Woodruff v. Holbrook, 255 
N.C. 740.4122 S.2.2d 5709 (1961). 


ARTICLE 3A. 
Findings, Records and Reports of Federal O fficers and Employees. 


§ 8-37.1. Finding of presumed death.—A written finding of presumed 
death, made by the Secretary of War, the Secretary of the Navy, or other officer 
or employee of the United States authorized to make such finding, pursuant to 
the Federal Missing Persons Act (56 Stat. 143, 1092, and P.L. 408, ch. 371, 2d 
Sess. 78th Cong.; 50 U.S.C. App. Supp. 1001-17), as now or hereafter amended, 
or a duly certified copy of such finding, shall be received in any court, office or 
other place in this State as prima facie evidence of the death of the person there- 
in found to be dead, and the date, circumstances and place of his disappearance. 
(1945, c. 731, s. 1.) | 


8-37.2. Report or record that person missing, interned, captured, 
etc._—An official written report or record, or duly certified copy thereof, that a 
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person is missing, missing in action, interned in a neutral country, or beleaguered, 
besieged or captured by an enemy, or is dead, or is alive, made by any officer or 
employee of the United States authorized by the act referred to in § 8-37.1, or by 
any other law of the United States to make same, shall be received in any court, 
office or other place in this State as prima facie evidence that such person is miss- 
ing, missing in action, interned in a neutral country, or beleaguered, besieged or 
eke by an enemy, or is dead, or is alive, as the case may be. (1945, c. 731, 
ed 


§ 8-37.38. Deemed signed and issued pursuant to law; evidence of 
authority to certify.—For the purposes of §§ 8-37.1 and 8-37.2 any finding, 
report or record, or duly certified copy thereof, purporting to have been signed by 
such an officer or employee of the United States as is described in said sections, 
shall prima facie be deemed to have been signed and issued by such an officer or 
employee pursuant to law, and the person signing same shall prima facie be deemed 
to have acted within the scope of his authority. If a copy purports to have been 
certified by a person authorized by law to certify the same, such certified copy 
shall be prima facie evidence of his authority so to certify. (1945, c. 731, s. 3.) 


ARTICLE 4. 


Other Writings in Evidence. 


§ 8-38. Proof by attesting witness not required. — It is not necessary 
to prove by the attesting witness instruments to the validity of which the attes- 
tation is not requisite, and such instruments may be proved by admission or other- 
wise as if there had been no attesting witness thereto: Provided, that this sec- 
tion shall not affect the method and manner of proving instruments for regis- 


tration. (1905, c. 204; Rev., s. 1604; C. S., s. 1782.) 


Cross Reference. — As to essentials of 
registration, see § 47-1 et seq. and § 31-12 
et seq. 


§ 8-39. Parol evidence to identify land described.—In all actions for 
the possession of or title to any real estate parol testimony may be introduced to 
identify the land sued for, and fit it to the description contained in the paper-writ- 
ing offered as evidence of title or of the right of possession, and if from this evi- 
dence the jury is satisfied that the land in question is the identical land intended 
to be conveyed by the parties to such paper-writing, then such paper-writing shall 
be deemed and taken to be sufficient in law to pass such title to or interest in such 
land as it purports to pass: Provided, that such paper-writing is in all other re- 
spects sufficient to pass such title or interest. (1891, c. 465, s. 1; Rev., s. 1605; 
Be ES i 


Cross Reference. — As to vagueness of This rule has been sanctioned by the 


description in deeds, see § 39-2 and note 
thereto. 

In General.—A deed which fails to de- 
scribe any land is as void now as it was 
before the passage of this section. But a 
description by name, where lands have a 
known name, is sufficient. Moore v. Fowle, 
139 N.C. 51, 51 S.E. 796 (1905). 


This section applies only where there is 
a description which can be aided by parol, 
but not when there is no description. 
Lowe v. Harris, 112 N.C. 472, 17 S.E. 539 
(1893); Hemphill v. Annis, 119 N.C. 514, 
26 S.E. 152 (1896); Harris v. Woodward, 
130 N.C. 580, 41 S.E. 790 (1902). 


courts, not only upon the idea that there . 
must be a certain subject matter, but be- 
cause its observance is essential to a 
proper enforcement of the statute of frauds. 
Blow v. Vaughan, 105 N.C. 198, 10 S.E. 
891 (1890). 

The statute applies only when there is 
a description which can be aided by parol, 
and cannot be held to validate a deed 
where the description is too vague and in- 
definite to identify the land claimed and 
to fit it to the description. At all events, 
the description as it may be explained by 
oral testimony must identify and make 
certain the land intended to be conveyed. 
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Failing in this, the deed is void. Hollo- 
man v. Davis, 238 N.C. 386, 78 S.E.2d 
143 (1953). 

The statutory rule permitting the use of 
parol testimony to fit the description in the 
deed to the land intended to be conveyed 
does not relieve the invalidity due to 
vagueness, indefiniteness and uncertainty 
unless there be elements of description 
which are either certain in themselves or 
are capable of being reduced to certainty 
by reference to something extrinsic, to 
which the deed refers. The liberal rule of 
construction does not permit the passing 
of title to land by parol. Such evidence 
cannot be used to enlarge the scope of the 
descriptive words. The deed itself must 
point to the source from which evidence 
aliunde to make the description complete 
is to be sought. Holloman v. Davis, 238 
N.C. 386, 78 S.E.2d 143 (1953). 

The purpose of parol evidence is to fit 
the description to the property, not to 
create a description. McDaris_ v. Breit 
Bar “TI” Corp., 265. N:C.9298,)144 S.E.2d 
59 (1965); Cummings v. Dosam, Inc., 273 
N.C. 28, 159 S.E.2d 513 (1968). 

Evidence dehors the deed is admissible 
to “fit the description to the thing” only 
when it tends to explain, locate, or make 
certain some call or descriptive term used 
in the deed. It is the deed that must speak. 
The oral evidence must only interpret 
what has been said therein. McDaris v. 
Breit Bar “T” Curp., 265 N.C. 298, 144 
S.F.2d 59 (1965). 

Methods of Proving Title—Plaintiffs in 
order to recover had the burden of proving 
their title to the disputed area by any one 
of the various methods set out in Mobley 
v. Griffin, 104 N.C. 112, 10 S.E. 142 (1889). 
Midgett v. Midgett, 5 N.C. App. 74, 168 
S.E.2d 53 (1969). 

The identity or location of the land may 
be shown by documentary evidence, such 
as plats, surveys, and field notes. A map 
made by a surveyor of the premises sued 
for and of other tracts adjacent thereto, 
when proved to be correct, is admissible 
to illustrate other testimony in the case 
and throw light on the location of the 
land in controversy; and a draft of a sur- 
vey, proved to be correct, is admissible 1n 
evidence as explanatory of what the sur- 
veyor testified he had done in making the 
survey. Midgett v. Midgett, 5 N.C. App. 
74, 168 S.E.2d 53 (1969). 

The description must identify the land, 
or it must refer to something that will 
identify it with certainty. Cummings v. 
Dosam, Inc., 273 N.C. 28, 159 S.E.2d 513 
(1968). 

Ambiguous or Indefinite Terms.—Where 
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the written terms contained in the contract 
are sufficient to pass the property, but are 
ambiguous or indefinite, then parol evi- 
dence of the expressions of the parties and 
attendant facts and circumstances may be 
heard to aid in ascertaining the correct 
meaning of the terms used, but not to alter 
or add to what has been written. Ward 
vy. Gay, 137 N.C. 399, 49 S.E. 884 (1905). 

A patent ambiguity in the description of 
the land cannot be removed by parol evi- 
dence. Cummings v. Dosam, Inc., 273 N.C. 
28, 159 S.E.2d 513 (1968). 

Not Retroactive in Operation—There is 
a general presumption against the retro- 
active operation of a statute where it 
would impair vested rights, therefore this 
section cannot be held to operate retro- 
spectively so as to allow parol testimony 
to locate land referred to and ambiguously 
described in a contract made before the 
passage of the section. Lowe v. Harris, 112 
N.C. 472, 17 S.E. 539 (1893). 

When Description Sufficient. — A de- 
scription of land in a deed as all that tract 
or land in two certain counties, lying on 
“both sides of old road between” desig- 
nated points, and bounded by lands of 
named owners, “and others,” being parts 
of certain State grants, conveyed by the 
patentee or enterer to certain grantees, 
etc., is sufficient to admit of parol evi- 
dence in aid of the identification of the 
lands as those intended to be conveyed. 
Buckhorn Land & Timber Co. v. Yar- 
brough, 179 N.C. 335, 102 S.E. 630 (1920). 

While parol evidence is competent to “Fit 
the description to the thing,” it is not com- 
petent to establish a line or corner when 
the instrument by its terms wholly fails to 
identify such line or corner; in other 
words, it is competent to find but not to 
make a corner. Holmes v. Sapphire Valley 
Co., 121 N.C. 410, 28 S.E. 545 (1897). 

Scope of Descriptive Words May Not 
Be Enlarged. — Parol evidence is admis- 
sible to fit the description in a deed show- 
ing color ot title to the land. Such evidence 
cannot, however, be used to enlarge the 
scope of the descriptive words. McDaris 
vy. Breit Bar “T” Corp., 265 N.C. 298, 144 
S.E.2d 59 (1965). 

Fitting Description in Deeds to Earth’s 
Surface.—In an action to recover for the 
wrongful cutting and removal of timber 
from land claimed by plaintiffs, plaintiffs 
must locate the land by fitting the descrip- 
tion in their deeds to the earth’s surface, 
regardless of whether they rely upon their 
deeds as proof of title or color of title, or, 
in the absence of title or color of title, 
they are required to establish the known 
and visible lines and boundaries of the 
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land actually occupied by them for the 
statutory period. Andrews vy. Bruton, 242 
N.C. 93, 86 S.E.2d 786 (1955). 

Those having the burden of proof must 
locate the land they claim title to by fitting 
the description contained in the paper- 
writing offered as evidence of title to the 
land’s surface. State v. Brooks, 275 N.C. 
175, 166 S.E.2d 70 (1969). 

Allegations as to title having been de- 
nied, it was incumbent upon plaintiffs to 
establish both ownership and_ trespass. 
Whether relying upon their deeds as proof 
of title or of color of title, they were re- 
quired to locate the land by fitting the de- 
scription in the deeds to the earth’s sur- 
face. In the absence of title or color of 
title, they were required to establish the 
known and visible lines and boundaries of 
the land actually occupied for the statutory 
period. Midgett v. Midgett, 5 N.C. App. 74, 
168 S.E.2d 53 (1969). 


In an ejectment action a plaintiff must 
offer evidence which fits the description 
contained in his deeds to the land claimed. 
That is, he must show that the very deeds 
upon which he relies convey, or the de- 
Scriptions therein contained embrace with- 
in their bounds, the identical lands in con- 
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troversy. Midgett v. Midgett, 5 N.C. App. 
74, 168 S.E.2d 53 (1969). 

Contentions of All Parties Should Be 
Shown on One Map.—lIt is highly desir- 
able in the trial of a lawsuit involving the 
location of disputed boundary lines to 
have one map showing thereon the con- 
tentions of all the parties. Midgett v. 
Midgett, 5 N.C. App. 74, 168 S.E.2d 53 
(1969). 

Proof Where Allegations as to Title 
and Trespass Are Denied.—In an action 
for the recovery of land and for trespass 
thereon, where the allegations of plaintiffs 
as to their title and the trespass of the 
defendant are denied, it was then in- 
cumbent upon plaintiffs to establish both 
the issue of ownership and the issue of 
trespass. Midgett v. Midgett, 5 N.C. App. 
74, 168 S.E.2d 53 (1969). 

Applied in McKay v. Bullard, 219 N.C. 
589, 14 S.E.2d 657 (1941). 

Quoted in Lane v. Lane, 255 N.C. 444, 
121 S.E.2d 893 (1961). 

Stated in Baldwin vy. Hinton, 243 N.C. 
113, 90 S.E.2d 316 (1955); Brown v. Hur- 
ley, 243 N.C. 138, 90 S.E.2d 324 (1955); 
Peel v. Calais, 224 N.C. 421, 31 S.E.2d 440 
(1944). 


§ 8-40. Proof of handwriting by comparison.—In all trials in this State, 
when it may otherwise be competent and relevant to compare handwritings, a com- 
parison of a disputed writing with any writing proved to the satisfaction of the 
judge to be genuine, shall be permitted to be made by witnesses, and such writ- 
ings and the evidence of witnesses respecting the same may be submitted to the 
court and jury as evidence of the genuineness or otherwise of the writing in dis- 
pute: Provided, this shall not apply to actions pending on March 5, 1913. (1913, 


CHO2 G1 S55.1784) 


Editor’s Note.—For article on the tak- 
ing of handwriting exemplars, see 4 
Wake Forest Intra. L. Rev. 1 (1968). 

In General. — The principle, formerly 
recognized in this State, that confined the 
proof of handwriting to the testimony of 
a competent witness in comparing that 
sought to be established with handwriting 
either admitted or proven to be that of the 
party, has been changed by this section, 
and where the disputed writing has been 
rendered competent under this principle, it 
may, in actions instituted after March 5, 
1913, be submitted to the jury, together 
with that admitted or proven. Newton v. 
Newton, 182 N.C. 54, 108 S.E. 336 (1921). 

This section provides for the proof of 
handwriting by comparison. Clayton v. 
Prudential Ins. Co. of America, 4 N.C. 
App. 43, 165 S.E.2d 763 (1969). 

Rule under Prior Law.—Before the pas- 
sage of this section it was incompetent for 
a handwriting expert to testify to the gen- 
uineness of the signature of a party to a 


writing, his testimony being based upon a 
comparison with another signature, not ad- 
mitted to be genuine or requiring proof 
that it is so. Boyd v. Leatherwood, 165 
N.C. 614, 81 S.E. 1025 (1914); In re Mc- 
Gowan, 235 N.C, 404, 70 S.E.2d 189 (1952). 

Same—Reasons.—In the cases decided 
under the prior law three reasons are given 
for excluding as incompetent a comparison 
by an expert witness of a signature or 
writing, not admitted to be genuine or con- 
nected with the case on trial, with a signa- 
ture or writing which has been offered in 
writing, where the genuineness of the lat- 
ter is drawn in question: (1) There is dan- 
ger of fraud in the selecting of writings of- 
fered as specimens for the occasion. (2) 
The genuineness of specimens offered may 
be contested, and thus numberless col- 
lateral issues may be raised to confuse the 
jury and divert their attention from the 
real issue. (3) The opposing party may be 
surprised by the introduction of specimens, 
not admitted to be genuine, and for want 
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of notice may fail to produce and offer evi- 
dence within his reach, tending to show 
their spurious character. Pope v. Askew, 
23 N.C. 16 (1840); Outlaw v. Hurdle, 46 
N.C. 150 (1853); Tuttle v. Rainey, 98 N.C. 
513, 4 S.E. 475 (1887); Fuller v. Fox, 101 
N.C. 119, 7 S.E. 589 (1888). This rule was 
recognized in the more recent cases. Mar- 
tin v. Knight, 147 N.C. 564, 61 S.E. 447 
(1908); Nicholson v. Eureka Lumber Co., 
156 N.C. 59, 72 S.E. 86, 36 L.R.A. (ns.) 
162 (1911); Boyd v. Leatherwood, 165 
NaC o14, 81 1S-E., 1025 (1914). 

Genuine Writing Not Required to Be 
Introduced in Evidence to Permit Com- 
parison.—Prior to the enactment of this 
section, in those cases where the compari- 
son of handwriting was permissible under 
the law, a paper containing the admitted 
genuine signature was not required to be 
introduced in evidence to authorize its 
comparison by a qualified witness with a 
signature the genuineness of which was in 
issue. This section did not change the rule 
in this respect. However, it did change the 
rule of evidence so as to permit the com- 
parison of a disputed writing with any 
writing proved to the satisfaction of the 
judge to be genuine, and to permit such 
writing and the evidence of witnesses re- 
specting the same to be submitted to the 
court and jury as evidence of the genuine- 
ness or otherwise of the writing in dispute. 
But the section does not prevent a com- 
parison of a disputed writing with any 
writing proved to the satisfaction of the 
judge to be genuine, unless such genuine 
writing is introduced in evidence. In re 
McGowan, 235 N.C. 404, 70 S.E.2d 189 
(1952). 

Expert and Nonexpert Distinguished. — 
A comparison of handwriting is in some 
states permitted to be made by the jury or 
experts, and in others only by experts in 
the presence of the jury. Where a witness 
has acquired a knowledge of the person’s 
writing, he compares a disputed signature 
or writing with an exemplar in his own 
mind. But when he testifies as an expert 
he must first be furnished, as the basis of 
his testimony, with some specimen the 
genuineness of which may be insisted on 
before the jury. Tunstall v. Cobb, 109 N.C. 
316, 14 S.E. 28 (1891). 

Expert Testimony.—Where a _ witness, 
found by the court to be a handwriting 
expert, testifies that the signature on the 
release offered in evidence is identical with 
the signature on the last will and testa- 
ment of plaintiffs’ predecessor in title, the 
admission in evidence of a duly authenti- 
cated copy of the release is proper. 
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Kaperonis v. North Carolina ftate High- 
way Comm’n, 260 N.C. 587, 133 S.E.2d 
464 (1963). 

Not Essential to See Person Write. — 
When the contents of letters written by a 
party to an action are relevant to the in- 
quiry, it is not required that the witness 
should have seen the person write before 
he is permitted to identify the letter by the 
handwriting, for it is sufficient if he can 
do so from correspondence formerly had 
between them. Universal Oil & Fertilizer 
Co. v. Burney, 174 N.C. 382, 93 S.E. 912 
(1917). 

Comparison by Jury. — Where payment 
of a note sued on is pleaded and the 
genuineness of the signature of the payee 
to a receipt for the amount is in dispute, 
and an expert in handwriting has given 
his opinion upon comparing with a mag- 
nifying glass the disputed signature with 
the genuine one, it is not error for the 
trial judge to permit the jury, while de- 
liberating upon their verdict, to make the 
comparison with the magnifying glass for 
themselves, when it does not appear that 
it could have been to the prejudice of the 
appellant. As to whether this is otherwise 
permitted under the provisions of this sec- 
tion, quaere? Gooding v. Pope, 194 N.C. 
403, 140 S.E. 21 (1927). 

Prior to the enactment of this section it 
seems to have been settled law in North 
Carolina that an expert witness in the 
presence of the jury might be allowed to 
compare a disputed paper with other pa- 
pers in the case, whose genuineness was 
not denied, and that the jury must pass up- 
on its genuineness upon the testimony of 
witnesses, and that no comparison by the 
jury was permitted. In re Will of Gatling, 
234 N.C. 561, 68 S.E.2d 301 (1951). 


Analogy to Proof of Agency.—In New- 
ton v. Newton, 182 N.C. 54, 108 S.E. 336 
(1921), the court said: “As we understand 
the statute, the admission of testimony as 
to the genuineness of a writing by com- 
parison of handwriting is now on the same 
basis as the declarations of agents. The 
court determines whether there is prima 
facie evidence of agency or of the genuine- 
ness of the writing admitted as a basis of 
comparison, and then the testimony of the 
witnesses and ‘the writings’ (in the plural) 
themselves are submitted to the jury.” See 
In re Will of Gatling, 234 N.C. 561, 68 
S.E.2d 301 (1951). 

Handwriting Irrelevant — Exclusion as 
Harmless Error. — In this case the hand- 
writing sought to be introduced as evidence 
before the jury and to be considered by 
them was irrelevant, and the action of the 
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court in refusing to let the writing be sub- 
mitted to the jury, to determine its gen- 
uineness, under the statute, was a harmless 
error. Newton v. Newton, 182 N.C. 54, 108 
S.E. 336 (1921). 
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Cited in In re Wil! of Bartlett, 235 N.C. 
489, 70 S.E.2d 482 (1952); In re Will of 
Shemwell, 197 N.C. 332, 148 S.E. 469 
(1929); In re Will of William, 215 N.C. 
259, 1 S.E.2d 857 (1939). 


§ 8-41. Bills of lading in evidence.—In all actions by or against common 
carriers or in the trial of any criminal action in which it shall be thought necessary 
to introduce in evidence any bills of lading issued by said common carrier or by 
a connecting carrier, it shall be competent to introduce in evidence any paper-writ- 
ing purporting to be the original bill of lading, or a duplicate thereof, upon proof 
that such paper purporting to be such bill of lading or duplicate was received in 
due course of mail from consignor or agent of said carrier or connecting carrier, 
or delivered by said common carrier to the consignee or other person entitled to 
the possession of the property for which said paper purports to be the bill of lad- 
ing: Provided, that such purported bill of lading shall not be declared to be the 
bill of lading unless the said purported bill of lading is first exhibited by the plain- 
tiff or his agent or attorney to the defendant or its attorney, or its agent upon 
whom process may be served, ten days before the trial where the pcint of ship- 
ment is in the State, and twenty days when the point of shipment is without the 
State. Upon such proof and introduction of the bill of lading, the due execution 
thereof shall be prima facie established. (1915, c. 287; C. S., s. 1785; 1945, c. 97.) 


§ 8-42. Book accounts under sixty dollars—When any person shall 
bring an action upon a contract, or shall plead, or give notice of, a setoff or 
counterclaim for goods, wares and merchandise by him sold and delivered, or for 
work done and performed, he shall file his account with his complaint, or with his 
plea or notice of setoff or counterclaim, and if upon the trial of the issue, or exe- 
cuting a writ of inquiry of damages in such action, he shall declare upon his oath 
that the matter in dispute is a book account, and that he hath no means to prove 
the delivery of any of the articles which he then shall propose to prove by himself 
but by this book, in that case such book may be given in evidence, if he shall make 
out by his own oath that it doth contain a true account of all the dealings, or the 
last settlement of accounts between himself and the opposing party, and that all 
the articles therein contained, and by him so proved, were bona fide delivered, and 
that he hath given the opposing party all just credits; and such book and oath 
shall be received as evidence for the several articles so proved to be delivered with- 
in two years next before the commencement of the action, but not for any article 
of a longer standing, nor for any greater amount than sixty dollars. (1756, c. 57, 
Sere, te che hee. 19.8 oe Codes, 591* Rays. 1b22-C. Petal yO |} 


Terms Construed.—In an early case, the 
words “to make out on his oath” and “to 
prove,” used in the former statute, were 
construed to be synonymous terms. Kit- 
chen v. Tyson, 7 N.C. 314 (1819). 

Other Sections. — Notwithstanding the 
restrictions contained in § 8-51, in relation 
to a person’s testifying as to any matter 
between himself and a deceased person, 
when his executor or administrator is a 
party, he may, as heretofore, be permitted 
to testify under this section. Leggett v. 
Glover, 71 N.C. 211 (1874). See Nall v. 
Kelly, 169 N.C. 717, 86 S.E. 627 (1915). 

This section is applicable only to actions 
brought under the “book-debt law,” hence 
in an action on a contract for sawing tim- 
ber, it is not necessary to set out the items 


in the pleadings. McPhail v. Johnson, 115 
N.C. 298, 20 S.E. 373 (1894). 

Swearing as to Price of Goods. — It is 
competent for a party under this section to 
swear to the price, as well as to the de- 
livery of the articles stated in his account. 
Colbert v. Piercy, 25 N.C. 77 (1842). 

Same—Cross-Examination.—It is com- 
petent for the opposite party to cross-ex- 
amine the party, taking his oath as required 
by this section, both as to the article and 
the prices charged, with a view to contra- 
dict or discredit him, as he might do in 
regard to any other witness swearing to 
the account, the party so swearing being 
considered as a witness in his own cause. 
Colbert v. Piercy, 25 N.C. 77 (1842). 


183 


§ 8-43 


Where Original Account Exceeds Sixty 
Dollars. — Under this section, a plaintiff 
may prove by his own oath a balance of 
sixty dollars, due to him, although his ac- 
count produced appears to have been orig- 
inally for more than sixty dollars, but is 
reduced by credits below that amount. Mc- 
Williams v. Cosby, 26 N.C. 110 (1843). 

Same — Dismissal of Part for Jurisdic- 
tional Purposes. — Where divers dealings 
are included in an account, the aggregate 
of which exceeds sixty dollars, the plain- 
tiff can omit, or give credit for any item 
he may choose, so as to bring the case 
within the jurisdiction of a single magis- 
trate. But after thus obtaining jurisdiction 
the plaintiff cannot prove the account un- 
der this section for he is required to swear 
that the account rendered contains a true 
account of all the dealings. Joseph Waldo 
& Co. v. Jolly, 49 N.C. 173 (1856). 

Proof of Setoff Allowed. — The defen- 
dant may, under this section, prove a set- 
off. Webber v. Webber, 79 N.C. 572 (1878). 

Same — Book and Oath Not Exclusive 
Evidence.—The book and the oath under 
this section are not evidence that the book 
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contains all the credits and a full and true 
account of all the dealings between the 
parties, so as to show that nothing is due 
to the other party. Alexander v. Smoot, 35 
N.C. 461 (1852). 

Books of Decedent Admissible.—Under 
this section it is admissible to the amount 
of sixty dollars to offer the book accounts 
of a decedent, containing charges against 
third persons, and made by him. Bland v. 
Warren, 65 N.C. 372 (1871). 

Unverified Entries on Own Book. — A 
party to an action may not show unverified 
entries of credit in his behalf on his own 
books involved in a disputed account, the 
same not falling within the intent and 
meaning of this section and §§ 8-43 and 
8-44, especially when it has not been made 
to appear that the person having made 
them is dead or cannot be had to give his 
sworn statement of the transaction. Branch 
v. Ayscue, 186 N.C. 219, 119 S.E. 201 
(1923). 


Cited in Perry v. First-Citizens Bank & 
Trust Co., 223 N.C. 642, 27 S.E.2d 636 
(1943). 


§ 8-43. Book accounts proved by personal representative.—lIn all ac- 
tions where executors and administrators are parties, such book account for all 


articles delivered within two years previous to the death of the deceased may 
be proved under the like circumstances, rules and conditions; and in such case, 
the executor or administrator may prove by himself that he found the account so 
stated on the books of the deceased; that there are no witnesses, to his knowledge, 
capable of proving the delivery of the articles which he shall propose to prove by 
said book, and that he believes the same to be just, and doth not know of any 
other or further credit to be given than what is therein mentioned: Provided, 
that if two years shall not have elapsed previous to the death of the deceased, the 
executor or administrator may prove the said book account, if the suit shall be 
commenced within three years from the delivery of the articles: Provided further, 
that whenever by the aforesaid proviso the time of proving a book account in man- 
ner aforesaid is enlarged as to the one party, to the same extent shall be enlarged 
the time as to the other party. (1756, c. 57, s. 2, P. R.; 1796 °C 465) PSR Res 
c. 15, s. 2; Code, s. 592; Rev., s. 1623; C. S., s. 1787.) 


An administrator may, under this sec- 
tion, offer in evidence the book accounts 
of a decedent, containing charges against 


Cited in Perry v. First-Citizens Bank & 
Trust Co., 223 N.C. 642, 27 S.E.2d 636 
(1943). 


third persons, and made by him. Bland v. 
Warren, 65 N.C. 372 (1871). 


§ 8-44. Copies of book accounts in evidence.—A copy from the book of 
accounts proved in manner above directed may be given in evidence in any such 
action or setoff as aforesaid, and shall be as available as if such book had been 
produced, unless the party opposing such proof shall give notice to the adverse 
party or his attorney, at the joining of the issue, or ten days before the trial, that 
he will require the book to be produced at the trials ; and in that case no such copy 
shall be admitted as evidence. (1756, c. 57, s. 33, P.R.; R. C., ¢. 15, s. 3; Cate, 
P., s. 343c; Code, s. 593; Rev., s. 1624; C. S., s. 1788.) | 

Production of Original after Notice—In wishes to prove his debt by his own oath, 
all cases under this section and §§ 8-42 to produce the original account when no- 
and 8-43, it is the duty of the party, who _ tice to that effect has been given to him by 
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the other party. Coxe v. Skeen, 25 N.C. 
443 (1843). 
A voluntary destruction of the original 
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will not authorize the introduction of a 
copy. Coxe v. Skeen, 25 N.C. 443 (1843). 


§ 8-45. Itemized and verified accounts.—In any actions instituted in any 
court of this State upon an account for goods sold and delivered, for rents, for 
services rendered, or labor performed, or upon any oral contract for money 
loaned, a verified itemized statement of such account shall be received in evidence, 
and shall be deemed prima facie evidence of its correctness. (1897, c. 480; Rey., 


plz; 91 7ecr32; C. S5:s0d 760; OAs e104.) 


Purpose.—This section was designed to 
facilitate the collection of such accounts 
where there was no bona fide dispute, and 
to relieve the plaintiff in such instances of 
the expense and delay of formally taking 
depositions. Nall v. Kelly, 169 N.C. 717, 86 
S.E. 627 (1915). 

Verification EssentialAn itemized ac- 
count to be prima facie evidence of its 
correctness must be properly verified and 
stated so as to show an_ indebtedness. 
Knight v. Taylor, 131 N.C. 84, 42 S.E. 
537 (1902). 

Competency of Witness Required.—Un- 
der the terms of this section, as now 
drawn, an affiant, verifying an account so 
as to make the same prima facie evidence, 
must be a competent witness to the facts, 
and when it appears on the face of the ac- 
count that he has no personal knowledge 
of these facts, or it is established that he 
is otherwise an incompetent witness, the 
ex parte account so verified should not be 
received in evidence. Nall v. Kelly, 169 
N.C. 717, 86 S.E. 627 (1915). And it must 
appear that he is not excluded under the 
provision of § 8-51. See William M. Lloyd 
& Co. v. Poythress, 185 N.C. 180, 116 
S.E. 584 (1923). 

An itemized, verified statement of an ac- 
count is an ex parte statement and this 
section, governing its admission, must be 
strictly complied with, and the person who 
verifies the account, being treated as a wit- 
ness pro tanto must be competent to testify 
as a witness in respect to the account if 
called upon at the trial, but where an item- 
ized statement of account offered at the 
trial is verified by the treasurer of the 
plaintiff corporation who declares in his 
affidavit that “he is familiar with the books 
and business” of the plaintiff, it cannot be 
held as a matter of law that the affiant had 
no personal knowledge of the transaction, 
and the exclusion of the statement by the 
trial court will be held for reversible er- 
ror. Nall v. Kelly, 169 N.C. 717, 86 S.E. 
627 (1915), cited and distinguished. Endi- 
cott-Johnson Corp. v. Schochet, 198 N.C. 
769, 153 S.E. 403 (1930). 

Subordinate to § 8-51—In William M. 
Lloyd & Co. v. Poythress, 185 N.C. 180, 


116 S.E. 584 (1923), the court said: “We 
have held that this section, appearing as a 
section on the law of evidence, should be 
construed in subordination to C. S., 1795, 
[§ 8-51] under the principle announced in 
Cecil v. City of High Point, 165 N.C. 431, 
81 S.E. 616 (1914).” See Nall v. Kelly, 169 
N.C. 717, 86 S:E. 627. (1915). 

Prima Facie Case. — In an action to re- 
cover for goods sold and delivered, where 
a verified statement of the account shows 
that it is for goods sold by the plaintiff to 
the defendant and sets out the number and 
kind of articles, the catalogue numbers, 
price per dozen and discounts allowed, and 
there are trade terms and abbreviations 
well understood in the trade, which show 
more fully the kind of articles, it is prop- 
erly itemized to make out a prima facie 
case under this section. Claus v. Lee, 140 
N.C. 552, 53 S.E. 433 (1906); Lipinsky v. 
Revell, 167 N.C. 508, 83 S.E. 820 (1914). 

Same—Nonsuit—Where a verified ac- 
count or affidavit to a statement for goods 
sold and delivered is insufficient to estab- 
lish a prima facie case, under the provision 
of this section, and this is the only evi- 
dence offered, a judgment of nonsuit upon 
the evidence is properly allowed. Nall v. 
Kelly, 169 N.C. 717, 86 S.E. 627 (1915). 

Same — Burden of Proof. — Where a 
prima facie case has been made out by the 
plaintiff, in his action to recover the pur- 
chase price of goods sold and delivered to 
the defendant, and the latter contends that 
he, as the agent for the former, was to 
sell upon commission, and that he had ac- 
counted for such sales, except a small bal- — 
ance which he tendered, or offered to sub- 
mit to judgment for that amount, the bur- 
den is upon the defendant to show the fact 
of agency, and of accounting thereon, 
which is for the determination of the jury 
upon the question of indebtedness. Carr v. 
Alexander, 169 N.C. 665, 86 S.E. 613 
(1915). 

Account of Mercantile Corporation. — 
This section applied in Wright Co. v. 
Green, 196 N.C. 197, 145 S.E. 16 (1928). 

Husband as Agent of Wife. — Evidence 
held insufficient. Pitt v. Speight, 222 N.C. 
585, 24 S.E.2d 350 (1943). 


185 


§ 8-45.1 Cu. 8. Evipence—Fraup, DurREss, ETC. § 8-45.5 


Applied in United States Leasing Corp. Stated in Haines v. Clark, 230 N.C. 751, 
v. Hall, 264 N.C. 110, 141 S.E.2d 30 (1965). 55 S.H.2d 693 (1949). 


ARTICLE 4A. 
Photographic Copies of Business and Public Records. 


§ 8-45.1. Photographic reproductions admissible; destruction of 
originals.—If any business, institution, member of a profession or calling, or any 
department or agency of government, in the regular course of business or activity 
has kept or recorded any memorandum, writing, entry, print, representation or 
combination thereof, of any act, transaction, occurrence or event, and in the reg- 
ular course of business has caused any or all of the same to be recorded, copied or 
reproduced by any photographic, photostatic, microfilm, microcard, miniature 
photographic, or other process which accurately reproduces or forms a durable 
medium for so reproducing the original, the original may be destroyed in the reg- 
ular course of business unless held in a custodial or fiduciary capacity or unless its 
preservation is required by law. Such reproduction, when satisfactorily identified, 
is as admissible in evidence as the original itself in any judicial or administrative 
proceeding whether the original is in existence or not and an enlargement or 
facsimile of such reproduction is likewise admissible in evidence if the original re- 
production is in existence and available for inspection under direction of court. The 
introduction of a reproduced record, enlargement or facsimile, does not preclude 
admission of the original. (1951, c. 262, s. 1.) 

Reproductions Are Primary Evidence— As proof of payment they constitute not 
Reproductions are made and kept among secondary but primary evidence. State v. 
the records of many banks in due course of Shumaker, 251 N.C. 678, 111 S.E.2d 878 
business. Their accuracy is not questioned. (1960). 


§ 8-45.2. Uniformity of interpretation.—This article shall be so inter- 
preted and construed as to effectuate its general purpose of making uniform the 
law of those states which enact it. (1951, c. 262, s. 2.) 


§ 8-45.3. Photographic reproduction of records of Department of 
Revenue.—The State Department of Revenue is hereby specifically authorized to 
have photographed, photocopied, or microphotocopied all records of the Depart- 
ment, including tax returns required by law to be made to the Department, and 
said photographs, photocopies, or microphotocopies, when certified by the Depart- 
ment as true and correct photographs, photocopies, or microphotocopies, shall be 
as admissible in evidence in all actions, proceedings and matters as the originals 
thereof would have been. (1951, c. 262, s. 3.) 


§ 8-45.4. Title of article.—This article may be cited as the “Uniform 
Photographic Copies of Business and Public Records as Evidence Act.” (1951, 
c. 262, s. 4.) 

ARTICLE 4B. 


Evidence of Fraud, Duress, Undue Influence. 


§ 8-45.5. Statements, releases, etc., obtained from persons in shock 
or under the influence of drugs; fraud presumed.—Any oral or written 
statement, waiver, release, receipt, or other representation of any kind by any per- 
son made or executed while a patient in any hospital and taken by any person in 
connection with any type of insurance coverage on or for the benefit of said patient 
which shall have been taken while such patient was in shock or appreciably under 
the influence of any drug, including drugs given primarily for sedation, shall be 
deemed to have been obtained by means of fraud, duréss or undue influence on the 
part of the person or persons taking same, and the same shall be incompetent and 
inadmissible in evidence to prove or disprove any fact or circumstance relating 
to any claim for which any insurance company may be liable under any policy of 
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insurance issued to, or which may indemnify or provide coverage or protection 
for the person making or executing any such statement or other instrument while 
a patient in a hospital, nor may any such person making or executing the same 
be examined or cross-examined in regard thereto. (1967, c. 928.) 

Editor’s Note. — For note on avoidance Cited in Tate v. Golding, 1 N.C. App. 
of releases in personal injury cases in 38, 159 S.E.2d 276 (1968). 
North Carolina, see 5 Wake Forest Intra. 
L. Rev. 359 (1969). 


ARTICLE 5. 


Life Tables. 


§ 8-46. Mortuary tables as evidence.—Whenever it is necessary to es- 
tablish the expectancy of continued life of any person from any period of such 
person’s life, whether he be living at the time or not, the table hereto appended 
shall be received in all courts and by all persons having power to determine liti- 
gation, as evidence, with other evidence as to the health, constitution and habits 
of such person, of such expectancy represented by the figures in the columns 
headed by the words “completed age” and “expectation” respectively : 


Completed Age Expectation 
0 64.94 
1 66.85 
2 66.15 
: 65.31 
4 64.43 
5 (a 
6 62.60 
7 61.67 
8 60.73 
9 59.78 

10 58.83 
11 57.88 
12 56.94 
13 55.99 
14 55.06 
15 54.12 
16 53.19 
17 5227, 
18 51.34 
19 50.42 
20 49.50 
21 48.59 
Pai a 47 67 
23 46.75 
24 45.84 
fae 44.92 
26 44.01 
27 43.10 
28 42.19 
29 41.29 
30 40.39 
31 39 48 
32 38.59 
$3 37 69 
34 36.80 
35 35.92 
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Completed Age Expectation 
36 35.03 
37 34.15 
38 33.28 
39 32.41 
40 S150 
41 30.69 
42 29.83 
43 28.99 
44 28.15 
45 2/75) 
46 26.49 
47 25.67 
48 24.86 
49 24.06 
50 Zaier 
51 22.48 
52 2171 
a 20.95 
54 20.20 
§5 19.46 
56 18.73 
DZ 18.01 
58 17.30 
59 16.61 
60 15.93 
61 1327, 
62 14.62 
63 13.98 
64 13.36 
65 127> 
66 12.16 
67 11.59 
68 11.03 
69 10.49 
70 9.90 
71 9.45 
72 8.96 
73 8.48 
74 8.02 
75 7.58 
76 7 ln 
77 6.74 
78 6.35 
79 5.98 
80 5.62 
81 5.28 
82 4.95 
83 4.64 
84 4 34 
85 4 06 
86 3 80 
7 3.54 
&8 3.31 
89 3.08 
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Completed Age 
90 
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Expectatior 


2.87 
2.67 
2.49 
251 
vn) Us 
2.00 
1.86 
v2 
1.60 
1.49 
1.38 
LZ 
1.17 
1.05 

87 


(1883, c. 225; Code, s. 1352; Rev., s. 1626; C. me, Sint: /90201955202870:) 


Need Not Be Put in Evidence. — This 
section being a public act, the tables herein 
contained are competent as evidence with- 
out being specially put in evidence. Coley 
v. City of Statesville, 121 N.C. 301, 28 S.E. 
482 (1897). 

The mortuary table in this section is one 
of the prevailing mortality tables put into 
statutory form so as to permit its use with- 
out formal proof. Rea v. Simowitz, 225 
NAC 0575) 086-08. Biedwe71, 162 |ALT.R. 999 
(1945). 

The mortuary table is statutory and 
need not be introduced in evidence, but 
may receive judicial notice when facts are 
in evidence requiring or permitting its ap- 
plication. Chandler v. Moreland Chem. 
Co., 270 N.C. 395, 154 S.E.zd 502 (1967). 

The table, being statutory, need not be 
introduced in evidence in order to make 
use of it upon the question of damages 
when other facts are in evidence permit- 
ting its application. Johnson v. Lamb, 
273 N.C. 701, 161 S.E.2d 131 (1968). 

Mortuary table is competent evidence 
bearing upon life expectancy and future 
earning capacity of the injured person in 
actions for personal injuries resulting in 
permanent disability. Gillikin v. Burbage. 
263 N.C. 317, 139 S.E.2d 753 (1965). 

But it is not admissible unless there is 
evidence of permanent tngury. Gillikin v. 
Burbage, 263 N.C. 317, 139 S.E.2d 753 
(1965). 

The expectancy of life is only material 
when the injury is shown to be one which 


will continue through life. Gullikin v. 
Burbage, 263 N.C. 317, 139 S.E.2d 753 
(1965). 


Without evidence of permanent injurv. 
the admission ot the mortuary table to 
show the probable expectancy of life would 


be misleading and prejudicial. Gillikin v. 
Burbage, 263 N.C. 317, 139 S.E.2d 753 
(1965). 

Tables Not Conclusive.—In an action to 
recover damages for a personal injury, the 
expectation of life tables contained in this 
section are not conclusive but merely evi- 
dential on the issue as to damages. Sledge 
v. Lumber Co., 140 N.C. 459, 53 S.E. 295 
(1906); Odom v. Canfield Lumber Co., 173 
N.C. 134, 91 S.E. 716 (1917); Young v. 
Wood, 196 N.C. 435, 146 S.E. 70 (1929). 
The tables must be considered in connec- 
tion with the “other evidence as to the 
health, constitution and habits” of the de- 
ceased. Russell v. Windsor Steamboat Co.., 
126 N.C. 961, 36 S.E 191 (1900). See Wa- 
chovia Bank & Trust Co. v. Atlantic Grey- 
hound Lines, 210 N.C. 293, 186 S.E. 320 
(1936); Hancock v. Wilson, 211 N.C. 129, 
189 $.E. 631: (1937). 


The mortuary table is merely evidence 
of life expectancy to be considered with 
other evidence as to the health, consti- 
tution and habits of the deceased, and an 
instruction making the expectancy set 
out in this section definitive and conclu- 
sive not only violates the evidence rule, 
but also § 1-180 prohibiting the expres- 
sion of an opinion “whether a fact is fully 
or sufficiently proven.” Starnes v. Tyson, 
226 N.C. 395, 38 S.E.2d 211 (1946). 

This section does not, like § 8-47, give 
a mathematical result which the court can 
apply. The table given is merely evi- 
dentiary. Waggoner v. Waggoner, 246 
N.C. 210, 97 S.E.2d 887 (1957). 

Value of Life Tenancy. When a life 
tenant and the remainderman sell the lands, 
the life tenant is entitled to the present 
cash value of her life estate in the purchase 
price, computed according to her life ex- 
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pectancy at the date of the execution of 
the deed, and the remainderman is entitled 
to the balance of the purchase price. 
Thompson v. Avery County, 216 N.C. 405, 
5 S.E.2d 146 (1939). 

Value of Dower.—Because the mortuary 
table is only evidentiary, it has been de- 
cided that the cash value of dower in- 
choate depends on the ages of husband 
and wife, and on their health, habits and 
all other circumstances tending to show 
the probabilities as to the length of life. 
And there is no reason for differing rules 
for determining life expectancy as between 
married women entitled to dower incho- 
ate and widows entitled to dower con- 
summate. Waggoner v. Waggoner, 246 
N.C. 210, 97 S.E.2d 887 (1957). 

Where testimony tended to show that 
plaintiff’s injuries were permanent in char- 
acter, it was proper for the presiding judge 
to permit plaintiff to introduce and the 
jury to consider the mortuary tables for- 
merly embodied in this section. Hunt v. 
Wooten, 238 N.C. 42, 76 S.E.2d 326 
(1953) 

The mortuary tables were properly in- 
troduced into evidence on the issue of 
damages over defendant’s objection where 
plaintiff introduced evidence that he re- 
ceived permanently disfiguring scars from 
sulphuric acid burns as a result of defen- 
dant’s negligence. Chandler v. Moreland 
Chem. Co., 270 N.C. 395, 154 S.E.2d 502 
(1967). 

Failure to Instruct Jury as to Life Ex- 
pectancy of Plaintiff.—In the absence of a 
request, the judge did not commit reversi- 
ble error in failing to instruct the jury in 
an action for personal injury that the 
plaintiff had a life expectancy of 15.27 
years according to the mortuary table, 
which he had introduced in evidence, 
where, although the charge did not con- 
tain a direct reference to the plaintiff's life 
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expectancy, the court did instruct the jury 
to take into consideration all the evidence 
bearing on the issue, including the plain- 
tiff’s age. Derby v. Owens, 245 INEGRS OL 
96 S.E.2d 851 (1957). 

Erroneous Instruction—Where the ele- 
ment of future damages figures largely in 
consideration of the issue, an instruction 
to the effect that the jury might take into 
consideration the mortuary tables as to the 
life expectancy of plaintiff, without refer- 
ence to the evidence as to plaintiff's health 
prior and subsequent to the accident and 
without charging that the mortuary tables 
should be considered only as evidence to- 
gether with other evidence as to the 
health, constitution and habits of plaintiff, 
is incomplete and erroneous. Harris v. At- 
lantic Greyhound Corp., 243 N.C 346, 90 
S.E.2d 710 (1956). 

Applied in Brenkworth v. Lanier, 260 
N.C. 279, 132 S.E.2d 623 (1963); Kinsey v. 
Town of Kenly, 263 N.C. 376, 139 S.E.2d 
686 (1965); Knight v. Seymour, 263 N.C; 
790, 140 S.E.2d 410 (1965); Dolan v. Simp- 
son, 269 N.C. 438, 152 S.E.2d 523 (1967). 


Cited in Sanderson v. Paul, 235 N:G156, 
69 S.E.2d 156 (1952); Bryant v. Wood- 
lief, 252 N.C. 488, .114 S.E.2d 241 
(1960); Skidmore v. Austin, 261 N.C. 713, 
136 S.E2d 99 (1964); Redevelopment 
Comm’n v. Capehart, 268 N.C. 114, 150 
S.E.2d 62 (1966); Ratliff v. Duke Power 
Co., 268 N.C. 605, 151 S.E.2d 641 (1966); 
Mattox v. Huneycutt, 3 N.C. App. 63, 
164 S.E.2d 28 (1968); Waddell v. United 
Cigar Stores of America, 195 N.C. 434, 
142 S.E. 585 (1928); Farris v. Hendricks, 
196 N.C. 439, 146 S.E. 77 (1929); White v. 
North Carolina R.R., 216 N.C. 79, 3 S.H.2d 
310 (1939); McClamroch v. Colonial Ice 
Cou217 <N.Geo106," 6 S.E.2d 850 (1940); 
Queen City Coach Co. v. Lee, 218 N.C, 320, 
11 S.E.2d 341 (1940). 


§ 8-47. Present worth of annuities —Whenever it is necessary to estab- 


lish the present worth or cash value of an annuity to a person, payable annually 
during his life, such present worth or cash value may be ascertained by the use 
of the following table in connection with the mortuary tables established by law, 
the first column representing the number of years the annuity is to run and the 
second column representing the present cash value of an annuity of one dollar for 


such number of years, respectively : 


No. of Years Annuity 
is to Run 


e ie tw ew pelerets. com E'S. ane 
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Cash Value of the Annuity 
of $1 
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No. of Years Annuity 


Cash Value of the Annuity 


is to Run of $1 
FM ha. ns 5a uc Ae RE Sse tookap asker ss nbed sae ceca: 5.582 
Df n. ain-« arcs Sp MMT so ihotes kaw ecio-cas-t. anc ceslocee tee 6.210 
SPR AD be 075 (ura ‘cic Se MNEs cals yare Sevcsebent otis, det 6.802 
eee i. . Sar eae 7.360 
| EERE, es «hi hate a oe Oe 7.887 
A er | Un he 8.384 
DOO). <0 55 cE eee eo ks 8.853 
DAL Sess 5s ois CT eet ey nae ee 9.295 
Lo tens, Fc 3S EO ce One eile ae! OF 12 
LO: Ges oo. Saleen rt af i” 10.106 
Aba. 5:4. cis er ee NT sue dine oe 10.477 
POF Aa oc. slaps eee te eine Ga cen Yd 10.828 
LP Tos Gia «ates Sa ee EE steers ihe ook dye in 11.158 
De ek oe gat ean Bienen, TE Wie Be yte 11.470 
ZAG 25 is. Sree eS Oe hie ec ee 11.764 
LOIRE SSA. i ta Rl Le i ee Dea PS 12.042 
Ol Hanh he Oe AT a, Bee sie Soot) OR: 12.303 
DAY can Tt Ste ET Cel cle, Oe. viens 12.550 
Bek ne a EERO. ected Less Ba. 12.783 
26:5. 3603 Celt DY RR SU Age coe onl 13.003 
21 TEST TO, Yen Pte Se ss LZ til 
2a Na cea Se artes) OL lee Aled oS eae eo 13.406 
ZO Geet ee Ae ene es ae Ll Ve bae5! 
OUI cre hele oo oN eo Ad ee bea 13.765 
BE ee A ery eee Pre ey a 13.929 
OZER eestor me UE gy Aged: er i, Bey 14.084 
DAE OR eset Sei Se ai ae a 14.230 
Bk cr cai pea aa Ae ahr cn haga 14.368 
SOA ener eos ee SFOS aN? | om ATE aN 14.498 
310 Sa Gh aotearoa eg I Ma eed ae 14.621 
SE Oe et ei ee ee Ae ee 14.737 
ets eg eek Wie ech alist tec ahin ace te cp, 14.846 
Sieh See a ee en, eee 14.949 
HOM. eau a Nica dans ah eaten eek aricnale’s 15.046 
SIRE eae ere hae hey Ui is te C* ew, 15.138 
AZ Me RO Aae SD Rise eee ire. ern. 9! 15.225 
6 RUA Pte Ace aA A Beta BLT a 15.306 
SR Sa ete aia igh SRL Rte 2 A la a 15.383 
SHED Bc Sry ote Re ge NaN A et lag 15.456 
LSS aR Nhe ORI Ay eRe le a hae ie a AG de LZ 
rT sis Peto te RO We nee il ae ae eR Ea. 15.589 
Be Ore Pe Ce ae an ae elena 15.650 
ee Re ae eae oe ee ey 15.708 
OO Mii Sr eae Reem ee Me 8 cn Pah pk 15.762 
BL ie ae a Ie a Nsom eg a 15.813 
by RE Ss aby”) ao Mere eae Serene 15.861 
Joe iene Re ee ee ee oe 15.907 
A SE te ri OR NSA bi ams Ice aaa a 15.950 
Daan ins Cees tla sea Ro a 15.99] 
1 a ieee SS CH Re, RSS, UP ari i as el In 16.029 
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No. of Years Annuity 
is to Run 
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Cash Value of the Annuity 
of $l 


The present cash value of the annuity for a fraction of a year may be ascer- 
tained as follows: Multiply the difference between the cash value of the annuities 
for the preceding and succeeding full years by the fraction of the year in decimals 
and add the sum to the present cash value for the preceding full year. When a 
person is entitled to the use of a sum of money for life, or for a given time, the 
interest thereon for one year, computed at four and one half percent, may be 
considered as an annuity and the present cash value be ascertained as herein pro- 
vided: Provided, the interest rate in computing the present cash value of a life in- 


terest in land shall be six percent (6% ). 


Whenever the mortuary tables set out in 


C.S. 8-46 are admissible in evidence in 


any action or proceeding to establish the expectancy of continued life of any per- 
son from any period of such person’s life, whether he be living at the time or 
not, the annuity tables herein set forth shall be evidence, but not conclusive, of the 
loss of income during the period of life expectancy of such person, (1905, c. 347; 
Rev., $1627 7 GN; 5: 170 aloes oes 1943) c. 54301957, ¢: 497: 1959) c. 


879, s. 3; 1965, c. 991.) 

Interest Rate. — Annuities, under this 
section, must be computed at four and one- 
half percent and not at six percent. Smith 
vy. Smith, 223 N.C. 433, 27 S.E.2d 137 
(1943). 

Applicable Only to Annuities.—This sec- 
tion is intended to apply strictly to annui- 
ties, and therefore, in an action to recover 
damages for injuries causing death, it is 
error to permit the jury to consider the 
provisions thereof for the purpose of as- 
certaining the present value of the intes- 
tate’s life. Poe v. Railroad, 141 N.G. 525, 
54 S.E. 466 (1906). See Brown Vv. Lipe, 
910 N.C. 199, 185 S.E. 681 (1936). 

The proviso in this section is not appli- 
cable to causes arising prior to the date 
of its ratification, March 6, 1943. Brenk- 


worth v. Lanier, 260 N.C. 279, 132 S.E.2d 
623 (1963). 

By the specific language of the proviso 
in this section a widow is entitled to have 
her annuity computed at 6% when her 
dower (now life interest in lieu of an intes- 
tate share) is sold. Brenkworth v. Lanier, 
260 NC. 279, 132 S.E.2d 623 (1963). 

Cited in Sanderson v. Paul, 235 N.C. 56, 
69 S.E2d 156 (1952); Hunt v. Wooten, 
238 N.C. 42, 76 S.E.2d 326 (1953); Wag- 
goner v. Waggoner, 246 N.C. 210, 97 
S Hedy Bayo (ies). Redevelopment 
Comm’n y. Capehart, 268 N.C. 114, 150 
S.E.2d 62 (1966); American Blower Co. v. 
MacKenzie, 197 N.C. 152, 147 S.E. 829 
(1929). 


ARTICLE 6. 


Calendars. 


§ 8-48. Glark’s Calendar; proof of dates.—In any controversy or in- 
quiry in any court or before any fact finding board, commission, administrative 


agency or other body, where it becomes 
snformation which may be established by 


necessary or pertinent to determine any 
reference to a calendar for any year be- 


tween the years one thousand seven hundred and fifty-three and two thousand and 


two, 


Calendar, a Calendar Covering 250 Years, 


anno domini, inclusive, it is permissible to introduce in evidence “Clark’s 


1753 A.D. to 2002 A.D.,” as sup- 


plemented, copyrighted, 1940, by E. D. Clark, Entry: Class AA, Number three 
hundred and twenty-eight thousand fve hundred and seventy-three, Copyright 


Office of the United States of America, 
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Washington, or any reprint of said one 
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thousand nine hundred and forty edition certified by the Secretary of State to be 
an accurate copy thereof; and such calendar or reprint, when so introduced, shall 
be prima facie evidence that the information disclosed by said calendar or reprint 


thereof is true and correct. (1941, c. 312.) 


ARTICLE 7. 
Competency of Witnesses. 


§ 8-49, Witness not excluded by interest or crime.—No person of- 
fered as a witness shall be excluded, by reason of incapacity from interest or 
crime, from giving evidence either in person or by deposition, according to the 
practice of the court, on the trial of any issue joined, or of any matter or question, 
or On any inquiry arising in any suit or proceeding, civil or criminal, in any court, 
or before any judge, justice, jury or other person having, by law, authority to 
hear, receive and examine evidence; and every person so offered shall be admitted 
to give evidence, notwithstanding such person may or shall have an interest in the 
matter in question, or in the event of the trial of the issue, or of the suit or 
other proceeding in which he is offered as a witness. This section shall not be 


construed to apply to attesting witnesses to wills. (1866,00%43,) ssoeljo4-21Ci,-G. 
P., c. 342; 1869-70, c. 177; 1871-2, c. 4; Code, ss. 589, 1350; Rev., ss. 1628, 1629; 


GY Si311792.) 


Cross References.—See also §§ 8-50, 8- 
51, 8-54, 8-56, and notes thereto. As to 
general treatment of application of the rule 
herein contained, see § 8-51 and note there- 
to. 

Editor’s Note. — This section abolishes 
the common-law rule which prevented a 
party who was interested in the result of 
the verdict and judgment from appearing 
as a witness. A similar enactment will be 
found in the statutes of practically all the 
states. The trend of the development of the 
rules of evidence has been to remove per- 
sonal disqualification to testify. State v. 
Davis, 229 N.C. 386, 50 S.E.2d 37 (1948). 

The provisions of this section must be 
considered in the light of those contained in 
§ 8-51 which place certain restrictions on 
the general rule embodied in this section. 
In other words, the provisions of § 8-51 
form exceptions to this section, and take 
them from the operation of its principle, 
leaving the parties falling within these ex- 
ceptions to stand upon the same footing as 
they did prior to the enactment of this sec- 
tion. See Charlotte Oil & Fertilizer Co. v. 
Rippy, 124 N.C. 643, 32 S.E. 980 (1899). 

The construction of this section should 
also be in connection with the provisions 
of §§ 8-50 and 8-56, since they all relate to 
the same subject—the competency of the 
witnesses. Powell v. Strickland, 163 N.C. 
393, 79 S.E. 872 (1913). 

Burden on Challenger to Show Disquali- 
fication. The general rule established by 
this section and § 8-50 is that no person 
offered as a witness shall be excluded on 
account of interest or because a party to 
the action, except as otherwise provided. 


1B N.C.—? 
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Hence, it is incumbent upon one who chal- 
lenges the competency of the witness to 
show disqualification. Sanderson vy. Paul, 
235 N.C. 56, 69 S.E.2d 156 (1952). 

Legatee under Will as Witness.—Under 
this section removing the disqualification 
on account of interest, the widow of the 
testator, who was named as a legatee and 
devisee in a will, is a competent witness 
to prove the fact that the script pro- 
pounded was found among the papers of 
the deceased. Nor would the last provi- 
sion of the section prevent the widow in 
this case from testifying, since this pro- 
vision applies only to attesting witnesses 
to the execution of a will. Cornelius v. 
Brawley, 109 N.C. 542, 14 S.E. 78 (1891). 

Beneficiary under Holograph Will.—Un- 
der this and the following section, one who 
is a beneficiary under a holograph will may 
testify to such competent relevant and ma- 
terial facts as tend to establish it as a valid 
will without rendering void the benefits he 
is to receive thereunder. It is otherwise as 
to an attesting witness of a will that the 
statute requires to be attested by witness 
thereto. In re Will of Westfeldt, 188 N.C. 
702, 125 S.E. 531 (1924). 

Executor as Witness. — An executor, 
named in a will, is a competent witness to 
testify as to the existence, probate and reg- 
istration of a will, he being rendered com- 
petent by this section, and he is not dis- 
qualified by § 8-51, as to transactions 
occurring after the death of the testator, 
as they can in no sense be considered as 
transactions between the witness and the 
testator. Cox v. Beaufort County Lumber 
Co., 124 N.C. 78, 32 S.E. 381 (1899). 


§ 8-50 


The widow of a deceased vendor, who 
was present at the sale of a mule by her 
husband to the plaintiff, is a competent 
witness under this section, and was not 
excluded under § 8-51, as she was not a 
party to the action and had no interest in 
the same. Little v. Ratliff, 126 N.C. 262, 
35 S.E. 469 (1900). 

Mortgagee. — Where he is not excluded 
under the provisions of § 8-51, the mort- 
gagee in a chattel mortgage is competent, 
as a subscribing witness thereto, to prove 
its execution for admission to probate, in- 
asmuch as this section removes the dis- 
qualification formerly attaching to wit- 
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nesses having an interest. Clark v. Hodge, 
116 N.C. 761, 21 S.E. 562 (1895). 

Fornication and Adultery. — In a trial 
for fornication and adultery a former de- 
fendant as to whom a nolle prosequi has 
been entered is a competent witness 
against the other defendant. State v. 
Phipps, 76 N.C. 203 (1877). 

Party Testifying in Own Behalf. — The 
provisions of this section make it permis- 
sible for a party to testify in his own be- 
half. State v. McIntosh, 64 N.C. 607 (1870); 
Autry v. Floyd, 127 N.C. 186, 37 S.E. 208 
(1900). 


§ 8-50. Parties competent as witnesses.—(a) On the trial of any iS- 
sue, or of any matter or question, or on arly inquiry arising in any action, suit 
or other proceeding in court, or before any judge, justice, jury or other person 
having, by law, authority to hear and examine evidence, the parties themselves 
and the person in whose behalf any suit or other proceeding may be brought or 
defended, shall, except as otherwise provided, be competent and compellable to 
give evidence, either viva voce or by deposition, according to the practice of the 


court, in behalf of either or any of the parties to said action, suit or other pro- 
ceeding. Nothing in this section shall be construed to apply to any action or other 
proceeding in any court ‘nstituted in consequence of adultery, or to any action for 


criminal conversation. 


an ea oa Repealed by Session Laws 1967, c. 954, s. 4. (1866, c. 43. se) 2a: 


Code, s. 1351; Rev., s. ex OPAC RAR AES 

Editor’s Note. — The 1967 amendment 
repealed subsections (b) and (cp; 

Session Laws 1969, c. 803, amends Ses- 
sion Laws 1967, c. 954, S. 10, so as to 
make the 1967 act effective Jan. 1, 1970. 
See Editor’s note to § 1A-1. 

Cross Reference.—See also §§ 8-49, 8- 
51, 8-54, 8-56 and notes thereto. 

In General.—This section and §§ 8-49 
and 8-51 should be construed together, and 
thus construed, they do not prohibit the 
evidence of the husband as to the con- 
duct of his wife, where she is not a party, 
in his action against another for damages 
for criminal conversation with his wife and 
the alienation of her affections. Powell v. 
Strickland, 163 N.C. 393, 79 S.E. 872 
(1913). 

At common law, neither the husband 
nor the wife is allowed to prove the fact 
of access or nonaccess; and as such rule 
is founded “upon decency, morality and 
public policy,” it is not changed by this 
section, allowing parties to testify in their 
own behalf. Boykin v. Boykin, 70 N.C. 262 
(1874). 

Testimony of an Accomplice. — An ac- 
complice may not testify on direct exami- 
nation to facts tending to incriminate 
defendant and at the same time refuse to 
answer questions on cross-examination re- 
lating to matters embraced in his examina- 


1793; 1953, c. 885, s. 1; 1967, c. 954, s. 4.) 


tion-in-chief, and where he refuses to 
answer relevant questions on cross-exami- 
nation on the ground that his answers 
might tend to incriminate him, it is error 
for the court to refuse defendant’s motion 
that his testimony-in-chief be stricken 
from the record, the refusal to answer the 
questions on cross-examination rendering 
the testimony-in-chief incompetent. State 


‘vy. Perry, 210 N.C. 796, 188 S.E. 639 (1936). 


Sée,N.CCionst at AKL’ Late 

Testifying against Codefendant—A de- 
fendant in a criminal case is, under this 
section, competent and compellable to tes- 
tify for or against a codefendant, provided 
his testimony does not criminate himself. 
State v. Smith, 86 N.C. 705 (1882); State 
vy. Medley, 178 N.C. 710, 100 S.E. 591 
(1919). 

Same—Practice Not Commendable. — 
The practice of sending codefendants to 
the grand jury to testify against each other, 
while allowable, is not commended. State 
v. Frizell, 111 N.C. 722, 16 S.E. 409 (1892). 


Instructing Witness Not to Incriminate 
Himself.—In an indictment for an affray, it 
is not error for the presiding judge to cau- 
tion the witness (a defendant) before the 
counsel for the other defendant cross- 
examines him, that he need not tell any- 
thing to incriminate himself. State v. 
Weaver, 93 N.C. 595 (1885). 
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Applied in Powell v. Cross, 263 N.C. 
764, 140 S.E.2d 393 (1965). 


Cited in State v. Wright, 274 N.C. 380, 
163 S.E.2d 897 (1968). 


§ 8-50.1. Competency of evidence of blood tests.—In the trial of any 
criminal action or proceedings in any court in which the question of paternity arises, 
regardless of any presumptions with respect to paternity, the court before whom 
the matter may be brought, upon motion of the defendant, shall direct and order 
that the defendant, the mother and the child shall submit to a blood grouping test; 
provided, that the court, in its discretion, may require the person requesting the 
blood grouping test to pay the cost thereof. The results of such blood grouping 
tests shall be admitted in evidence when offered by a duly licensed practicing phy- 
sician or other qualified person. Such evidence shall be competent to rebut any 
presumptions of paternity. 

In the trial of any civil action, the court before whom the matter may be brought, 
upon motion of either party, shall direct and order that the defendant, the plain- 
tiff, the mother and the child shall submit to a blood grouping test; provided, that 
the court, in its discretion, may require the person requesting the blood group- 
ing test to pay the cost thereof. The results of such blood grouping tests shall be 
admitted in evidence when offered by a duly licensed practicing physician or other 
duly qualified person. (1949, c. 51; 1965, c. 618.) 

Editor’s Note.—For a brief discussion of Cited in State v. Davis, 272 N.C. 102, 
this section, see 27 N.C.L. Rev. 456. 157 S.E.2d 671 (1967). 


§ 8-51. A party to a transaction excluded, when the other party is 
dead.—Upon the trial of an action, or the hearing upon the merits of a special 
proceeding, a party or a person interested in the event, or a person from, through 
or under whom such a party or interested person derives his interest or title by 
assignment or otherwise, shall not be examined as a witness in his own behalf or 
interest, or in behalf of the party succeeding to his title or interest, against the 
executor, administrator or survivor of a deceased person, or the committee of a 
lunatic, or a person deriving his title or interest from, through or under a deceased 
person or lunatic, by assignment or otherwise, concerning a personal transaction 
or communication between the witness and the deceased person or lunatic: except 
where the executor, administrator, survivor, committee or person so deriving title 
or interest is examined in his own behalf, or the testimony of the lunatic or de- 
ceased person is given in evidence concerning the same transaction or communica- 
tion. Nothing in this section shall preclude testimony as to the identity of the de- 
ceased operator of a motor vehicle in any case brought against the deceased’s 
estate arising out of the operation of a motor vehicle in which the deceased is 
alleged to have been the operator or one of the operators involved. GUtir Ps, ($3 
343 ; Code, s. 590; Rev., s. 1631; C. S., s. 1795; 1967, c. 896, s. 1.) 

I. General Consideration. I. GENERAL CONSIDERATION. 


II. The Section Disqualifies Whom. Editor’s Note. — The 1967 amendment 





A. Parties to the Action. 
B. Persons Interested in the Event 
of the Action. 
1. General Consideration. 
2. Applications. 
C. Persons Deriving Title or Inter- 
est Through Two Preceding 
Classes. 
III. When the Disqualification Exists. 
IV. Subject Matter of the Transaction. 
V. Exceptions. 
VI. Pleading and Practice. 


Cross Reference. 
See §§ 8-49, 8-50, 8-54, 8-56 and notes 
thereto. 
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added the last sentence. Section 2, c. 896, 
Section Laws 1967, provides that the act 
shall not apply to pending litigation. 

For note on personal transactions under 
this section, see 34 N.C.L. Rev. 362 
(1956). 

For case law survey on dead man’s stat- 
ute, see 41 N.C.L. Rev. 477 (1963). 


Mr. Justice Clark in Bunn vy. Todd, 107 
N.C. 266, 11 S.E. 1043 (1890), gives the 
following analytical treatment to this sec- 
tion, which has been cited and approved in 
many of the cases coming within the princi- 
ples of this section. See Seals v. Seals, 165 
N.C. 409, 81 S.E. 613 (1914); Fidelity 
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Bank v. Wysong & Miles Co., 177 NG: 
284, 98 S.E. 769 (1919). 

“It [this section] disqualifies— 

“WHOM —1. Parties to the action. 

9. Persons interested in the 
event of the action. 

3. Persons through or under 
whom the persons in the first two classes 
derive their title or interest. 

“A witness, although belonging to one 
of these three classes, is incompetent only 
in the following cases: 

“WHEN—To testify in behalf of him- 
self, or the person succeeding to his title 
or interest, against the representative or a 
deceased person, or committee of a lunatic, 
or any one deriving his title or interest 
through them. 

“And the disqualification of such person, 
and in even such cases, is restricted to the 
following: 

“SUBJECT MATTER.—As to a per- 
sonal transaction or communication be- 
tween the witness and the person since de- 
ceased or a lunatic. 

“And even as to those persons and in 
those cases there are the following: 

“EX CEPTIONS.—When the representa- 
tive of, or person claiming through or un- 
der, the deceased person or lunatic is ex- 
amined in his own behalf, or the testi- 
mony of the deceased person or lunatic is 
given in evidence concerning the same 
transaction. Burnett v. Savage, 92 N.C. 10 
(1885); Sumner v. Candler, 92 N.C. 634 
(1885).” 

This outline has been used as the basis 
of the analysis of the section in the follow- 
ing annotation. 

In General.—This section does not render 
the testimony of a witness incompetent in 
any case unless these four questions require 
an affirmative answer: (1) Is the witness 
(a) a party to the action, or (b) a person 
interested in the event of the action, or 
(c) a person from, through or under 
whom such a party or interested person 
derives his interest or title? (2) Is the 
witness testifying (a) in his own behalf 
or interest, or (b) in behalf of the party 
succeeding to his title or interest? (3) Is 
the witness testifying against (a) the 
personal representative of a deceased 
person, or (b) the committee of a lunatic, 
or (c) a person deriving his title or in- 
terest from, through or under a deceased 
person or lunatic? (4) Does the testimony 
of the witness concern a personal trans- 
action or communication between the 
witness and the deceased person or lu- 
natic? Even in instances where these four 
things concur, the testimony of the wit- 
ness is nevertheless admissible under an 
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exception specified in the statute itself if 
the personal representative of the deceased 
person, or the committee of the lunatic, or 
the person deriving his title or interest 
from, through, or under the deceased per- 
son or lunatic, is examined in his own be- 
half, or the testimony of the deceased per- 
son or lunatic is given in evidence concern- 
ing the same transaction or communica- 
tion. Peek v. Shook, 233 N.C. 259, 63 
S.E.2d 542 (1951); Brown v. Green, 3 
N.C. App. 506, 165 S.E.2d 534 (1969). 

Purpose of Section. — The mischief the 
statute was passed to prevent was the 
giving of testimony by a witness interested 
in the event, as to a personal transaction 
or communication between the witness 
and the deceased person whose lips are 
sealed in death. Abernathy v. Skidmore, 
190 N.C. 66, 128 S.E. 475 (1925). 


The purpose of this section is to exclude 
evidence of a personal transaction or com- 
munication between the witness and a per- 
son who by reason of death or lunacy 
cannot be heard. White v. Mitchell, 196 
N.C. 89, 144 S.E. 526 (1928). 


The reasoning behind this section is 
succinctly stated: Death having closed 
the mouth of one of the parties (with re- 
spect to a personal transaction or com- 
munication), it is but meet that the law 
should not permit the other to speak of 
those matters which are forbidden by the 
statute. Men quite often understand and 
interpret personal transactions and com- 
munications differently, at best; and the 
legislature, in its wisdom, has declared 
that an ex parte statement of such matters 
shall not be received in evidence. Cars- 
well v. Greene, 253 N.C. 266, 166 S.E.2d 
801 (1960). 


The law that an interested survivor to 
a personal transaction or communication 
cannot testify with respect thereto against 
the dead man’s estate is intended as a 
shield to protect against fraudulent and 
unfounded claims. It is not intended as 
a sword with which the estate may at- 
tack the survivor. Pearce v. Barham, 267 
N.C. 707, 149 S.E.2d 22 (1966); Smith v. 
Dean, 2 N.C. App. 553, 163 S.E.2d 551 
(1968). 

When Testimony Is Incompetent under 
This Section.—The testimony of a witness 
is incompetent under the provisions of this 
statute when it appears (1) that such wit- 
ness is a party, or interested in the event, 
(2) that his testimony relates to a per- 
sonal transaction or communication with 
the deceased person, (3) that the action 
is against the personal representative of 
the deceased or a person deriving title or 
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interest from, through or under the de- 
ceased, and (4) that the witness is testify- 
ing in his own behalf or interest. Collins 
v. Covert, 246 N.C. 303, 98 S.E.2d 26 
(1957); Godwin v. Wachovia Bank & 
Trust Co.,°. 259 N.C. 520, 131 S.E.2d 456 
(1963). 

Testimony Competent as to Only One of 
Two Defendants Is Admissible.— When 
there is more than one defendant, testimony 
which is competent as to one party should 
not be excluded by virtue of this section 
because it is not competent against another 
party in the suit. Lamm vy. Gardner, 250 
N.C. 540, 108 S.E.2d 847 (1959). 


Courts are not disposed to extend the 
disqualification of a witness under this 
section to those not included in its express 
terms. Sanderson v. Paul, 235 N.C. 56, 69 
S.E.2d 156 (1952). 

This section applies to actions in tort as 
well as actions on contract. Boyd v. Wil- 
liams, 207 N.C. 30, 175 S.E. 832 (1934). 
See Hardison v. Gregory, 242 N.C. 324, 
88 S.E.2d 96 (1955). 


This section prohibits the surviving 
party from testifying in his own behalf 
with respect to personal transactions and 
communications between him and a de- 
ceased person in an action in which the 
Survivor seeks to establish a claim, either 
in contract or in tort, against the estate 
of the deceased. Carswell vy. Greene, 253 
N.C. 266, 116 S.E.2d 801 (1960). 

Reasons for Exclusion, — The exclusion 
of such testimony rests not merely upon 
the ground that the dead man cannot have 
a fair showing, but upon the broader and 
more practical ground that the other party 
to the action has no chance by the oath 
of the relevant witness to reply to the oath 
of the party to the action. In re Will of 
Mann, 192 N.C. 248, 134 S.E. 649 (1926). 

Province of Court to Decide What Tes- 
timony May “Come In.”—When a per- 
sonal representative “opens the door” by 
testifying to a transaction, it is not in his 
province, but that of the court, to decide 
what testimony favorable to the adverse 
party may “come in.’ Mansfield v. Wade, 
208 N.C. 790, 182 S.E. 475 (1935), citing 
Herring v. Ipock, 187 N.C. 459, 121 S.E. 
758 (1924). 

Instruction as to Use of Section Can- 
not Be Obtained by Declaratory Judg- 
ment.—In an action instituted under the 
Declaratory Judgment Act the court has 
no authority to instruct a litigant whether 
to take advantage of the provision of this 
section, upon the hearing of the cause up- 
on its merits, since such instructions upon 
a question of procedure do not fall within 
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the purview of the act. Redmond v. 
Farthing, 217 N.C. 678, 9 S.E.2d 405 (1940). 

Testimony Not within Section—Where 
a widow is entitled during her widowhood 
to the profits on the land devised by her 
deceased husband, but not to his moneys 
commingled therewith in a deposit in a 
bank, and has died devising the total 
amount of the deposit: Held, testimony 
as to her receipt of the money from the 
crops is competent, not falling within the 
provisions of this section, and does not 
affect the title to other money owned by 
her husband at his death and given to her 
for life by his will. White v. Mitchell, 
196 N.C. 89, 144 S.E. 526 (1928). 

Same—Conversations with Living Per- 
sons.—Where the. widow under the terms 
of the will of her husband may only dis- 
pose of the moneys in the bank to her 
credit, and not such as may at her death 
have passed to the remainderman under 
his will, it may be shown by disinterested 
witnesses as to what part passed under 
the widow’s will, as not objectionable 
evidence under this section based upon 
conversations with other living parties in- 
terested under the husband’s will. White 
v.. Mitchell, 196 N.C. 89, 144 S.E. 526 
(1928). 

Independent Acts of Witness. — An in- 
terested party is not prohibited by this 
section from testifying concerning his in- 
dependent acts. Hardison v. Gregory, 242 
NCS 324, 88 S.E.2d 96 (1955). 

Testimony as to Independent Facts. — 
The disqualification of a party to the ac- 
tion to testify against the personal repre- 
sentative of a deceased person as to a 
transaction or communication with the 
deceased does not prohibit such interested 
party from testifying as to the acts and 
conduct of the deceased where the inter- 
ested party is merely an observer and is 
testifying as to facts based upon indepen- 
dent knowledge not derived from any per- 
sonal transaction or communication with 
the deceased. Hardison vy. Gregory, 242 
N-Cr, 224-88 5S. Eod ‘96 (1955); Carswell 
Vv. Greene, PARI MN ee 266, 116 S.E.2d 801 
(1960). 

In this action for alienation of affections 
and criminal conversation against the ad- 
ministrators of the alleged tort-feasor, 
plaintiff’s testimony that when he returned 
to his home at night he found the de- 
ceased standing in the living room of the 
unlighted house, and that on two other 
occasions he saw his wife and the deceased 
alone at farm cabins, is held competent as 
testimony of independent facts. Hardison 
v. Gregory, 242 N.C. 324, 88 S.E.2d 96 
(1955). 
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This section does not preclude an inter- 
ested party from testifying as to his own 
acts or the acts and conduct of the dece- 
dent when the witness is testifying as to 
facts based upon independent knowledge 
not derived from any personal transaction 
or communication with the deceased. 
Brown v. Green, 3 N.C. App. 506, 165 
S.E.2d 534 (1969). 

Record Evidence. — While testimony as 
to personal transactions with the deceased 
payee of a note would be incompetent to 
establish defenses to the note over the 
objection of the personal representative of 
the payee, record evidence tending to es- 
tablish such defenses is not precluded by 
this section. Flippin v. Lindsey, 221 N.C. 
30, 18 S.E.2d 824 (1942). 

Rehearsal of Conversation Admissible.— 
Direct evidence of a conversation and 
understanding with the plaintiff's testator 
is, under this section, incompetent, but a 
rehearsal of that conversation is a part of 
the res gestae, and admissible. Gilmer v. 
McNairy, 69 N.C. 335 (1873). 

Testimony of conversations with party 
to action wherein witness related state- 
ments of decedent is not in contravention 
of this section. Allen v. Allen, 213 N.C. 
264, 195 S.E. 801 (1938). 

Personal letters written by decedent to 
his granddaughter, one of the propounders 
of his will, were held admissible over the 
objection that they constituted personal 
transactions with the deceased which are 
prohibited by the “dead man’s statute.” In 
re Will of McDowell, 230 N.C. 259, 52 
S.E.2d 807 (1949). 

Itemized and Verified Accounts. — Sec- 
tion 8-45 relating to itemized and verified 
accounts is subordinate to this section. See 
note of William M. Lloyd & Co. v. Poy- 
thress, 185 N.C. 180, 116 S.E. 584 (1923), 
placed under § 8-45. 

Testimony Admissible to Prove Time 
When Act Was Done.—Where the act 
of the widow’s execution of dissent to 
the will and the delivery of such dissent 
by her to the court is established by evi- 
dence, an interested party may testify. 
after the death of the widow, as to the 
time she saw the widow file the dissent 
in the clerk’s office, the testimony being 
offered not for the purpose of proving 
the widow’s execution of the dissent but 
only to establish that the act was done 


within the time allowed. Philbrick  v. 
Young, 255 N.C. 737, 122 S.E.2d 725 
(1961). 


The provisions of this section may be 
waived by the adverse party. Andrews v. 
Smith, 198 N.C. 34, 150 S.E. 670 (1929). 
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Where an administrator brought pro- 
ceedings under former § 1-569 et seq., to 
examine a defendant to discover assets of 
the estate of the deceased, the administra- 
tor waived the provisions of this section 
and the testimony thus taken could be in- 
troduced by the defendant in his own be- 
half. Andrews v. Smith, 198 N.C. 34, 150 
S.E. 670 (1929). 


If the plaintiffs at a former trial called 
the defendant as an adverse witness, ex- 
amined her in detail about her relations 
with deceased, such examination would 
seem to be a waiver of this section and 
would open the door for the defendant to 
testify in another trial in respect to the 
matters about which the plaintiffs examined 
her. Hayes v. Ricard, 244 N.C. 313, 93 
S.E.2d 540 (1956). 


Where a party claiming under a de- 
ceased person examines the attorney for 
the deceased in respect to the execution 
and delivery of deeds to the land in con- 
troversy and the consideration therefor, 
such examination constitutes a waiver of 
this section in respect to communications 
or transactions with decedent, and the 
other party is entitled to cross-examine 
the attorney as to such transactions. How- 
ever, the waiver does not apply to other 
and independent transactions. Hayes v. 
Ricard, 244 N.C. 313, 93 S.E.2d 540 
(1956). 


Where the plaintiffs adversely examined 
the defendant for the purpose of obtaining 
evidence for use in the trial as provided 
in former §§ 1-568.1 to 1-568.16, that ex- 
amination is a waiver of the protection af- 


forded by this section to the extent that 


either party may use it upon the trial. 
Hayes v. Ricard, 244 N.C. 313, 93 S.E.2d 
540 (1956). 

But adverse examinations of defendant 
in regard to transactions with decedent, 
which examinations were taken in prior 
actions nonsuited, do not operate as a 
waiver of this section so as to render 
competent defendant's testimony in sub- 
sequent trials in regard to such transac- 
tions. McCurdy v. Ashley, 259 N.C. 619, 
131 S.E.2d 321 (1963). 


Where an action to recover for injuries 
to one passenger is consolidated with two 
actions for wrongful deaths of two other 
passengers against the same defendant, 
the admission of testimony of plaintiff 
passenger in regard to a transaction be- 
tween defendant and one of the deceased 
passengers does not constitute a waiver 
of this section in regard to the two ac- 
tions for wrongful death. McCurdy v. 
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Ashley, 
(1963). 


Under certain circumstances the personal 
representative can waive the protection 
afforded by this section, and when this is 
done, it is frequently referred to as “open- 
ing the door” for the testimony of the op- 
posing party or interested survivor. Smith 
v. Dean, 2 N.C. App. 553, 163 S.E.2d 551 
(1968). 

Applied in Elledge v. Welch, 238 N.C. 
61, 76 S.E.2d 340 (1953); Heiland v. Lee, 
207 F.2d 939 (4th Cir. 1953); Fesmire v. 
First Union Nat’l Bank, 267 N.C. 589, 148 
S.E.2d 589 (1966); North Carolina State 
Bar v. Temple, 2 N.C. App. 91, 162 S.E.2d 
649 (1968). 


Stated in State v. Davis, 229 N.C. 386, 
50 S.E.2d 37 (1948). 

Cited in Reynolds v. Earley, 241 N.C. 
521, 85 S.E.2d 904 (1955); Green v. East- 
ern Constr. Co., 1 N.C. App. 300, 161 
S.E.2d 200 (1968); Hinson v. Morgan, 225 
N.C. 740, 36 S.E.2d 266 (1945); Bell v. 
Chatwick, 226 N.C. 598, 39 S.K.2d 743 
(1946); Ballard v. Ballard, 230 N.C. 629, 
55 S.E.2d 316 (1949). 


Il. THE SECTION DISQUALI- 
FIES WHOM. 


A. Parties to the Action. 


A “next friend” is not a party to the 
suit. But his liability for costs renders him 
incompetent to testify to the transactions 
or conversations here under consideration. 
Mason v. McCormick, 75 N.C. 263 (1876). 
See McLeary v. Norment, 84 N.C. 235 
(1881). 

Testimony of Guardian. — Testimony of 
a guardian, suing an executor to establish 
a gift made by a testatrix to the guardian’s 
ward, as to what occurred between the tes- 
tatrix and executor, was admissible as 
against the objection that the guardian 
could not testify as to any communication 
or transaction between himself and testa- 
trix. Zollicoffer v. Zollicoffer, 168 N.C. 
326, 84 S.E. 349 (1915). 


Testimony of Tenant.—In an action for 
goods sold and delivered to the intestate, 
a tenant of the intestate who was furnished 
with goods from the plaintiff’s store, and 
who settled with the intestate, is compe- 
tent to testify in the plaintiff’s behalf as 
to the intestate’s delivery to him of the 
merchandise because the witness is not a 
party to the action. Sorrell v. McGhee, 
178 N.C. 279, 100 S.E. 434 (1919). 

Probate of Will.—In a proceeding for 
the probate of a will, both propounders 
and caveators are parties within the mean- 


259 N.C. 619, 131 S.E.2d 321 
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ing and spirit of this section. In re Will of 
Brown, 194 N.C. 583, 140 S.E. 192 (1927). 

Under this section the beneficiary under 
a will may not testify to transactions and 
communications with the deceased, but he 
may in proceedings of devisavit vel non 
give his opinion, based on his own obser- 
vations, as to the mental incapacity of the 
deceased at the time of the execution of 
the writing propounded, and then testify 
to personal transactions he has had with 
him as being a part of the basis of his 
opinion, when evidence of this character 
is properly so confined upon the trial by 
instructions or otherwise, the weight and 
credibility being for the jury to determine. 
In re Will of Brown, 194 N.C. 583, 140 
S.E. 192 (1927). 

A defendant executor cannot testify 
concerning a land transaction between 
himself and the intestate, in a suit brought 
by creditors of the estate to subject the 
land alleged to have been fraudulently 
conveyed to the defendant by the intestate. 
State ex rel. Bryant, & Bro. v. Morris 
69 N.C. 444 (1873); Grier v. Cagle, 87 N.C. 
377 (1882). 

A member of the board of county com- 
missioners is not a competent witness as 
to transactions with the defendant’s intes- 
tate in a suit by the board. Commissioners 
of Forsyth v. Lash, 89 N.C. 159 (1883). 

A principal debtor, who was a party to 
an action to foreclose a mortgage given by 
his sureties as security for the loan, was an 
incompetent witness to a contract with the 
deceased creditor. Benedict v. Jones, 129 
N.C. 475, 40 S.E. 223 (1901). 

Party Acting in Corporate Capacity. — 
One who is a party to a suit, though in his 
corporate capacity, is not competent to 
testify as to a transaction with a person 
deceased. Commissioners of Forsyth v. 
Lash, 89 N.C. 159 (1883). 

In an action to recover for services ren- 
dered deceased, testimony by the plaintiff 
that plaintiff boarded deceased is incompe- 
tent under the provisions of this section. 
Price v. Pyatt, 203 N.C. 799, 167 S.E. 69 
(1933). 

Time and Place of Signing Receipt. — 
The defendant in an action for money de- 
manded is disqualified by this section, to 
testify as to the time and place of signing 
a receipt by the plaintiff’s intestate, in sup- 
port of his plea of satisfaction. Sumner 
Vv. Candler, SGaNVC 271 (1882). 

Surviving Stockholders. — In an action 
by a corporation and the surviving princi- 
pal stockholders against the widow of a 
deceased principal stockholder, involving 
the liability of the corporation under its 
contract for the purchase of the stock of 
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the deceased stockholder, the surviving 
stockholders are incompetent to testify as 
to conversations between the stockholders 
modifying the stock purchase agreement 
in favor of the corporation or the surviving 
stockholders. Collins v. Covert, 246 N.C. 
303, 98 S.E.2d 26 (1957). 

Surviving Occupant of Car.—Testimony 
of a surviving occupant in a car to the 
effect that he was not driving but that 
one of the other occupants killed in the 
accident was driving at the time of the 
accident, comes within the provisions of 
this section in actions against the sur- 
viving occupant for wrongful death. Mc- 
Curdy v. Ashley, 259 N.C. 619, 131 S.E.2d 
321 (1963). 

Original Beneficiary of Life Insurance 
Policy—In an action by the person sub- 
stituted us beneficiary in a policy of life in- 
surance to recover the policy and proceeds 
as against the original beneficiary after the 
death of the insured, the original beneficiary 
is precluded by this section from testify- 
ing to the effect that she had the policy in 
her possession and was holding same as se- 
curity for a loan to insured and for pre- 
miums paid by her on the policy, since such 
testimony tends to establish an oral assign- 
ment of the policy to her as security, she 
being a party to the action and having a 
direct pecuniary interest in the outcome. 
Harrison v. Winstead, 251 N.C. 113, 110 
S.E.2d 903 (1959). 

Party May Testify as to Transaction 
with Deceased Agent of Opponent.— This 
section does not render an interested wit- 
ness incompetent to testify to a transaction 
between himself and a deceased agent of 
his opponent. Bailey v. Westmoreland, 251 
N.C. 843, 112 S.E.2d 517 (1960); Tharpe 
v. Newman, 257 N.C. 71, 125 S,Ei2de3i5 
(1962). 

Hence, where a note is executed to two 
payees jointly and one of them thereafter 
acquires the interest of the other and sues 
the makers of the note, after the death of 
the other payee, testimony of the maker 
as to a contemporaneous agreement with 
the deceased payee, acting for himself and 
as agent of the other payee, thai the note 
should not become a binding obligation 
until the happening of a stated contin- 
gency, is competent as to plaintiff payee’s 
original share of the note, even though it 
is incompetent as to the share acquired by 
him as assignee of the deceased payee. 
Bailey v. Westmoreland, 251 N.C. 843, 
112 S.E.2d 517 (1960). 


But This Rule Applies Only Where 
Agent Was Not Personally Liable.—The 
rule that this section does not render an 
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interested witness incompetent to testify 
to a transaction between himself and a 
deceased agent of his opponent has been 
applied only in factual situations where 
the deceased agent was not personally 
liable in respect of the alleged cause of 
action. It has no application where the 
liability, if any, of the principal, rests 
solely on the alleged tortious acts of the 
agent under the doctrine of respondeat 
superior. Tharpe v. Newman, 257 N.C. 
71, 125 S.E.2d 315 (1962). 


Testimony of the surviving occupant of 
a car tending to show that the other oc- 
cupant, killed in the accident, was driving 
at that time is incompetent in an action 
by the survivor against the owner of the 
vehicle sought to be held liable under the 
doctrine of agency, since the owner, after 
having paid such liability, would have a 
right of action against the estate of the 
deceased, and therefore the transaction 
comes within the spirit if not the letter of 
this section. Tharpe v. Newman, 257 
NiG, [71/9125 eS. Bid 315 (1962). 


Testimony by Agent of Adverse Party 
Admissible-—In an action on an insurance 
policy by the son of the deceased owner, 
testimony of insurer’s agent that prior to 
his death the owner directed him to trans- 
fer the policy to the owner’s son because 
the owner was giving the land to his son, 
is not precluded by this section. King v. 
National Union Fire Ins. Co., 258 N.C. 
432, 128 S.E.2d 849 (1963). 


B. Persons Interested in the Event of 
the Action. 


1. General Consideration. 


The Rule Stated—To determine when 
such interests exists as to render a person 
incompetent, the following rule should be 
applied: The true test of the competency 
of a witness is whether he bears such a 
relation to the controversy that the verdict 
and judgment in the case may be used 
against him as a party in another action; 
if not, he is not disqualified. Jones v. Em- 
ory, 115 N.C. 158, 20 S.E. 206 (1894); 
Henderson v. McLain, 146 N.C. 329, 59 
S.E. 873 (1907). 

The competency of the interested wit- 
ness is limited to the same transaction as 
the one testified about by the administrator 
or the deceased, or elicited from the wit- 
ness himself by the administrator. Sm‘th v. 
Dean, 2 N.C. App. 553, 163 S.14.2d 551 
(1968). 

Nature of Interest Involved—This sec- 
tion does rot disqualify every witness who, 
in the broadest sense of the term, is inter- 
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ested in the event of the action, but only 
such as have a direct and substantial or a 
direct legal or pecuniary interest in the re- 
sult. Jones v. Emory, 115 N.C. 158, 20 
S.E. 206 (1894); Helsabeck v. Doub, 167 
N.C. 205, 83 S.E. 241 (1914); In re Gor- 
ham, 177 N.C. 271, 98 S.E. 717 :(1919); 
Allen v. Allen, 213 N.C. 264, 195 S.E. 801 
(1938); Sanderson v. Paul, 235 N.C. 56, 69 
S.E.2d 156 (1952). 

It follows that a mere sentimental inter- 
est will not suffice. Sutton v. Walters, 118 
N.C. 495, 24 S.E. 357 (1896); Sanderson v. 
Paul 235 N.C. 56, 69 S.E.2d 156 (1952). 

And it has been held that relationship of 
the parties alone does not constitute the 
direct, legal, pecuniary interest required. 
See Sutton v. Walters, 118 N.C. 495, 24 
S.E. 357 (1896); Porter v. White, 128 N.C. 
42, 38 S.E. 24 (1901); Bennett v. Best, 142 
N.C. 168, 55 S.E. 84 (1906); Walston v. 
Lowry, 212 N.C. 23, 192 S.E. 877 (1937). 

Present Interest.—In Isler v. Dewey, 67 
N.C. 93 (1872), the court intimates that 
the interest necessary to disqualify is a 
present interest; that is, one retained by 
the party at the time of examination. In 
reaching this conclusion it was said: “Any 
other construction would make a statute, 
professedly for the removal of the incom- 
petency of witnesses, the means of intro- 
ducing new incompetencies unknown to 
the common law and opposed to its princi- 
ples.” See Sanderson v. Paul, 235 N.C. 56, 
69 S.E.2d 156 (1952). 

In Bunn v. Todd, 107 N.C. 266, 11 S.E. 
1043 (1890), it is said: “Originally this 
section disqualified a fourth class of per- 
sons, i. e. those who have had an interest 
in the subject matter of the suit, but whose 
interest has since ceased. This disqualifi- 
cation did not exist at common law, and 
was struck out of this section of the Code 
of 1883, except in the cases in which such 
persons still came under the third class of 
disqualified persons above [see the Editor’s 
Note and analysis line I of this note] 
stated.” 


Witness Must Be Party in Interest.— 
The testimony of a witness, in an action 
against the administrator of his deceased 
brother-in-law to recover certain sums ob- 
tained by the deceased on two vouchers 
made to a fictitious firm and embezzled by 
him, that he collected the vouchers for 
the deceased through his bank and sent 
the proceeds to the deceased, is not in- 
competent as falling within the provisions 
of this section, the witness not being a 
party in interest and having no direct, legal 
Or pecuniary interest in the event of the 
action. Fort Worth & D.C. Ry. v. Heg- 
wood, 198 N.C. 309, 151 S.E. 641 (1930). 
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In an action against the administrator of 
a deceased person to recover for breach 
of the deceased’s contract to devise, tes- 
timony of witnesses not interested in the 
event as to declarations made by the de- 
ceased against his interest was properly 
admitted. Hager v. Whitener, 204 N.C. 747, 
169 S.E. 645 (1933). 

Not Confined to Parties to Action.—The 
provisions of this section are not confined 
to the parties to the action, but extend to 
testimony of a witness interested in the re- 
sult of the action. Honeycutt v. Burleson, 
198 N.C. 37, 150 S.E. 634 (1929). 


Witness Having Dual or Alternative In- 
terest. — To determine the competency of 
a witness who has a dual or alternative in- 
terest in the event of the action, the court 
must decide which of the two interests was 
the more immediately valuable. Sanderson 
v. Paul, 235 N.C. 56, 69 S.E.2d 156 (1952). 


2. Applications. 


No Interest in Recovery — Interest in 
Subject Matter. — In an action against an 
insane person for damages for breach of 
warranty in a deed, a witness who is not 
interested in the recovery is not disquali- 
fied by this section, though he may have 
an interest in the land. Lemly v. Ellis, 143 
N.C. 200, 55 S.E. 629 (1906). 


Where some of the witnesses in an ac- 
tion in ejectment are not interested in the 
event, their testimony does not fall within 
the intent and meaning of this section and 
the exclusion of their testimony tending to 
show the tenancy of a decedent under 
whom one defendant claims as adverse 
possessor, is reversible error entitling the 
plaintiff to a new trial. Pitman vy. Hunt, 
197 N.C. 574, 150 S.E. 13 (1929). 


Husband of Donee of Gift May Testify 
as to Declarations Made by Donor to 
Donee.—The husband of the donee of a 
gift may testify as to directions given and 
declarations made by the donor to the 
donee, since the testimony is not in behalf 
of the husband or in behalf of a party 
succeeding to his interest nor as to a 
transaction or communication between him 
and the deceased the testimony being as 
to a transaction between donor and donee. 
Scottish Bank vy. Atkinson, 245 N.C. 563, 
96 S.E.2d 837 (1957). 


Neither Husband Nor Wife Is an Inter- 
ested Party.—Where husband and wife in- 
stituted separate suits to recover, each re- 
spectively, for personal services rendered 
by them to defendant’s testate, it was held 
that each was competent to testify for the 
other, since neither had a direct pecuniary 
interest in the action of the other, and was 
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not therefore an interested party in the 
other’s action within the meaning of this 
section, the testimony not being as to a 
transaction between the witnesses, and the 
deceased, but between a third party and de- 
ceased. Burton v. Styers, 210 N.C. 230; 
186 S.E. 248 (1936). 

It has been consistently held by this 
court that the prohibition against the testi- 
mony of a “person interested in the event” 
extends only to those having a “direct legal 
or pecuniary interest,” and not to the senti- 
mental interest the husband or wife would 
naturally have in the lawsuit of the other. 
Burton v. Styers, 210 N.C. 230, 186 Si. 
248 (1936), citing Hall v. Holloman, 136 
N.C. 34, 48 S.E. 515 (1904); Helsabeck v. 
Doub, 167 N.C. 205, 83 S.E. 241, TaRoA. 
1917A, 1 (1914); Vannoy v. Stafford, 209 
N.C. 748, 184 S.E. 482 (1936). See § 8-56 
and note. 

Where the blind husband of a grantee, 
in a deed reserving a life estate in the 
grantor, was present and heard the grantor 
acknowledge its execution and delivery, he 
was a competent witness to prove such 
execution and delivery, his wife having 
died prior to the grantor and the title there- 
fore being vested in her son, in that his 
evidence disclosed no personal transaction 
or communication and he was not a party 
in interest within this section. Turlington 
v. Neighbors, 222 N.C. 694, 24 S.E.2d 648 
(1943). 


The Same Being True of Attorney 
Formerly Holding Note for Collection.— 
An attorney formerly holding a note for 
collection is not an interested party in an 
action on the note within the meaning of 
this section, prohibiting testimony by in- 
terested parties as to transactions with or 
declarations of a decedent. Vannoy v. Staf- 
ford, 209 N.C. 748, 184 S.E. 482 (1936). 


And of Draftsman Who Failed to Insert 
Reversionary Clause in Deed,—In an action 
for reformation of a deed to a county board 
of education for mistake of the draftsman 
in failing to insert a reversionary clause 
therein in accordance with the agreement 
between the grantors and grantee, testi- 
mony of the draftsman relating to declara- 
tions of a deceased member of the board 
and of the superintendent of schools, tend- 
ing to show that it was agreed that the re- 
versionary clause should be inserted, was 
held not precluded by this section, the 
draftsman not being a party interested in 
the event as contemplated by the statute. 
Ollis v. Board of Educ., 210 N.C. 489, 187 
S.E. 772 (1936). 


Interest of Wife in Compensation Due 
Husband.—In an action against an admin- 
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istrator to recover the value of services the 
plaintiff alleges he has rendered the de- 
ceased, the wife of the plaintiff has no in- 
terest in the event which would bar her 
testimony as to a transaction with the de- 
ceased, and it is competent for her to testify 
to the contract relied upon by her husband 
the plaintiff. Helsabeck v. Doub, 167 N.C. 
205, 83 S.E. 241 (1914). See Price v. Ask- 
ins, 212 N.C. 583, 194 S.E. 284 (1937). 


In Linebarger v. Linebarger, 143 N.C. 
229, 55 S.E. 709 (1906), the court had held 
that on an issue of devastavit vel non it was 
not competent to prove by a witness whose 
husband was one of the caveators and heirs 
at law of the testator, declarations of said 
testator offered for the purpose of showing 
undue influence, as such witness had an in- 
terest in the real estate, dependent upon 
the result of the action. This and the fore- 
going cases are distinguishable, however, 
upon the ground that in the Linebarger 
case the property in controversy was land, 
and the wife’s inchoate dower attached im- 
mediately upon the recovery by her hus- 
band.—Ed. note. 


The interest which a married woman has 
in the real property of her husband before 
and during coverture comes within the in- 
tent and meaning of this section, and will 
exclude testimony by her of a communica- 
tion or transaction between her husband 
and a deceased person as to a contract made 
between them whereby a mortgage on the 
lands of her husband executed prior to his 
marriage was to be canceled by the de- 
ceased. Honeycutt v. Burleson, 198 N.C. 
37, 150 S.E. 634 (1929). 


A husband has no vested interest in the 
real estate of his wife, and it would seem 
that he is not a “person interested in the 
event” within the contemplation of this sec- 
tion in an action involving his wife’s title 
to realty. Allen v. Allen, 213 N.C. 264, 195 
S.E. 801 (1938). 


Widower Has No Interest in Division of 
Wife’s Lands among Children. — When a 
husband and wife, each owning certain 
lands, enter into an agreement to pool their 
lands for division among their children, 
and the wife dies intestate before her lands 
are deeded in accordance with the agree- 
ment the husband has a life estate in her 
lands as tenant by the curtesy regardless 
of the disposition of the lands among the 
children, and therefore has no direct pecu- 
niary interest in an action by the children 
to whom deeds were not executed to de- 
clare the heirs of another child estopped to 
assert an interest in the lands of their 
mother, and his testimony of the agree- 
ment with his wife is not precluded by this 
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section. Coward v. Coward, 216 N.C. 506, 
5 S.E.2d 537 (1939). 


The mother, in her illegitimate child’s 
action against the estate of the deceased 
father on a contract made by him for the 
child’s support, is not a party interested in 
the event of the action whose evidence on 
the trial is excluded under the provisions 
of this section. Conley v. Cabe, 198 N.C. 
298, 151 S.E. 645 (1930). 


Husband as Interested Party in Deed 
Drawn by Wife.—The husband is an inter- 
ested witness in the event of the action, 
though not a party, when a trust deed 
made by his deceased wife is being at- 
tacked for the want of his joining therein; 
and upon the question of abandonment, his 
evidence, to the effect that his wife said 
to him, she would give him a horse if he 
would leave, was incompetent. The testi- 
mony of the daughter that she heard the 
conversation to that effect would be the 
“indirect testimony of an interested wit- 
ness as to a transaction or communica- 
tion with deceased,” and also incompetent. 
Whitty v. Barham, 147 N.C. 479, 61 S.E. 
372 (1908). 


Husband as Interested Party in Check 
Given Wife.—When a check made payable 
to one of the intestate’s daughters and 
signed by the intestate was introduced in 
evidence to show an advancement, the 
daughter’s husband was held competent 
under this section to testify over objection 
that the check was given his wife as a wed- 
ding present, he having no interest in the 
event of the action. Likewise another 
daughter was permitted to testify for her 
sister, the transaction testified to not being 
between the witness and deceased, but be- 
tween the witness’s sister and deceased 
father. Vannoy v. Green, 206 N.C. 80, 173 
S.E. 275 (1934). 


Interest of Depositor’s Son in Action to 
Recover Moneys Deposited.—In an action 
by the administrator of a deceased person 
against a bank to recover moneys depos- 
ited by the intestate, resisted on the ground 
that the deceased had authorized the bank 
to pay the money upon his son’s checks, 
the latter being present at the time, the son 
was interested in the event since he would 
be liable to the plaintiff if he was not au- 
thorized to draw the checks and possibly 
to the defendant, and his testimony was in- 
competent under this section, and the fact 
that a third person was present at the time 
of the transaction and testified at the trial 
does not affect this result. Donoho v. Wa- 
chovia Bank & Trust Co., 198 N.C. 765, 
153 S.E. 451 (1930). 
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Sheriff as Witness. — A deputy collected 
a sum of money on account of taxes and 
deposited the same with G. with instruc- 
tions to pay it over to the sheriff, which 
was not done, and the deputy was after- 
wards required to pay the sheriff the sum 
so collected; it was held, in an action to re- 
cover the amount, brought by the deputy 
against the administrator of G., that the 
sheriff had no interest in the event of the 
action, and was a competent witness under 
this section. Allen v. Gilkey, 86 N.C. 65 
(1882). 


A partner in intestate’s firm may not tes- 
tify as to transactions or communications 
with intestate in an action by brokers 
against the estate on a claim for commis- 
sions and advancements. Fenner vy. Tucker, 
213 N.C. 419, 196 S.E. 357 (1938). 


Where one partner is (a) a party to the 
action, (b) is interested in the event of the 
action, and (c) the other partner is dead, 
because his lips are sealed in death the liv- 
ing partner is incompetent to testify in his 
own behalf to any transaction or communi- 
cation between himself and the intestate 
concerning his relationship to the copart- 
nership and to relate certain conversations 
he had with deceased about the assets of the 
partnership. Wingler v. Miller, 223 N.C. 15, 
25 S.E.2d 160 (1943). 


In a suit by distributees to recover from 
administrators and surviving partner money 
found on the person of decedent and 
claimed by his partner, testimony of the 
partner, concerning his relations to the 
partnership and the relation of certain con- 
versations he had with deceased about the 
assets of the partnership, is clearly inad- 
missible under this section. Wingler v. 
Miller, 223 N.C. 15, 25 S.E.2d 160 (1943). 


Testimony as to Partnership Transaction 
by Nonmember of Firm.—Where the de- 
fendant’s liability depends upon whether he 
was a member of the defendant partner- 
ship at the time the firm contracted a debt, 
which is the subject of the action, with the 
plaintiff who has since died and whose ad- 
ministrator has been made a party to the 
action, a witness who was not a member 
of the firm is not such person interested in 
the result as would exclude his direct tes- 
timony, under the provisions of this section 
as to the payment to his own knowledge 
by the deceased of the partnership debts. 
Herring v. Ipock, 187 N.C. 459, 121 S.E. 
758 (1924). 


Stockholder’s Interest in Recovery on 
Contract of Sale—Where defendant’s in- 
testate made two separate contracts with 
the holders of stock in a corporation to 
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purchase their respective holdings, in an ac- 
tion by one of the stockholders to recover 
on the contract of sale the other testified 
that he had no claim against the estate on 
his contract. It was held the witness was 
not interested in the event, and his testi- 
mony as to transaction between decedent 
and plaintiff as to the contract of sale of 
plaintiff's stock was competent under this 
section. Winborne v. McMahan, 206 N.C. 
30, 173 S.E. 278 (1934). 


In caveat proceedings propounders and 
caveators are “parties interested in the 
event” within the meaning of this section. 
In re Will of Brown, 203 N.C. 347, 166 
S.E: 72 (1932). 


The interest of one who temporarily held 
the title to the lands in dispute prior to the 
defendant is a sufficient interest in the 
event to disqualify his testimony as to a 
conversation or transaction with the plain- 
tiff's deceased predecessor in title. Dill- 
Cramer-Truitt Corp. v. Downs, 201 N.C. 
478, 160 S.E. 492 (1931). 


In this case, testimony of an endorser of 
a note, as to conversations with the payee’s 
agent, now dead, showing the consider- 
ation which induced the endorsement, is not 
excluded under this section, the agent not 
being a party interested in the event within 
the meaning of the statute for, although 
the agent guaranteed all notes to the payee, 
if there was a failure of consideration the 
payee could hold neither of the guarantors 
and had the endorser been liable he could 
not have recovered from the agent. Amer- 
ican Agricultural Chem. Co. v. Griffin, 204 
N.C. 559, 169 S.E. 152 (1933). 


Effect of Insolvency of Deceased.—In an 
action involving the validity of a deed of 
trust, where the trustor is dead and his es- 
tate insolvent, the son of the trustor is a 
competent witness as to his declarations 
concerning the trust; the disqualification of 
the son under this section is removed by 
the insolvency of his father’s estate, for 
there is nothing for the children in any 
event of the action. Gidney v. Logan, 79 
N.C. 214 (1878). 


Holder of Insurance Policy. — A policy 
holder in a mutual life insurance company 
is not disqualified as “interested in the 
event of the action” to testify for the com- 
pany suing to cancel another policy. Mu- 
tual Life Ins. Co. v. Leaksville Woolen 
Mills, 172 N.C. 534, 90 S.E. 574. (1916). 
See also Gwaltney v. Provident Sav. Life 
Assurance Soc’y, 132 N.C. 925, 44 S.E. 659 
(1903); Gwaltney v. Provident Sav. Life 
Assurance Soc’y, 134 N.C. 552, 47 S.E. 122 
(1904). 
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Agreement to Bequeath Property in Con- 
sideration of Services. — Where the plain- 
tiff, in her own right and as administratrix 
of her mother, seeks to recover upon an al- 
leged contract made by her mother and 
another person now deceased, under which 
her mother performed services to such 
other person under his agreement that he 
would devise and bequeath to her all of his 
property, it is incompetent for the plain- 
tiff to testify to communications or trans- 
actions between her mother and such other 
person tending to establish her demand, 
for she is a party interested, within the 
contemplation of the statute. Brown v. Ad- 
ams, 174 N.C. 490, 93 S.E. 989 (1917). 


Agreement as to Disputed Boundary.— 
Testimony of a party interested in the result 
of the action that the deceased predecessor 
of the common source of title of the parties 
had agreed as to the boundary of the lands 
in dispute preliminary to making the deeds, 
that the deceased had the lands surveyed 
and that the witness saw the deceased 
mark the boundary claimed by him as con- 
trolling the description given in the deeds 
later made, is that of a transaction or 
communication prohibited by this section. 
Poole v. Russell, 197 N.C. 246, 148 S.E. 
242 (1929). 


C. Persons Deriving Title or Interest 
Through Two Preceding Classes. 


In General. — The words of this section 
“derives its interest or title by assignment 
or otherwise’ mean—gets from a source— 
some person, through or under one or 
more persons, successively, directly or in- 
directly, immediately or mediately, “his 
interest or title,’ any valuable interest in 
part or share of something real or personal, 
of whatever nature, whether legal or equi- 
table, acquired by assignment, or by any 
other means, or in any other manner. 
Carey v. Carey, 104 N.C. 171, 10 S.E. 156 
(1889). 

It should be noted, however, that inter- 
est must be present and not speculative. 
So it has been held that a husband is not 
disqualified by interest from testifying in 
his wife’s behalf in her action to recover 
for services rendered a deceased person, 
the possibilities of his being benefited by 
her will or in case of her intestacy being 
too remote. McCurry v. Purgason, 170 
N.C. 463, 87 S.E. 244 (1915). 

When deceased has had no interest in 
lands, but was simply an assignee, evidence 
of his declarations is admissible as no claim 
of title is made under him. Condor v. Se- 
crest, 149 N.C. 201, 62 S.E. 921 (1908). 
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The exclusion under this section ap- 
plies to privies as wel] as parties. Cars- 
well v. Greene, 253 N.C. 266, 116 S.E.2d 
801 (1960). 


Attorney.—The fact that an attorney has 
had an interest in the event of a suit on 
account of the fee taxed does not disqualify 
him under this section. Syme v. Brought- 
on, 85 N.C. 367 (1881). Nor is an attor- 
ney of one of the parties precluded from 
testifying for his client concerning the 
agreement. Propst v. Fisher, 104 N.C. 214, 
10 S.E. 295 (1889). 

Testimony of Grantee of Deceased Debt- 
or.—In an action in the nature of a credit- 
or’s bill, evidence of the brother of the im- 
mediate grantee of the deceased debtor was 
held incompetent as in favor of their sister, 
claiming title under the witness, the va- 
lidity of which title was affected by the tes- 
timony. Sutton vy. Wells, 175 N.C. 1, 94 
S.E. 688 (1917). 

Suits by Plaintiff against Surety. — See 
post, this note, “When the Disqualification 
Exists,” ITT. 


Trustee.—In an action by trustors against 
a trustee to compel an accounting for the 
proceeds of a foreclosure sale the incom- 
petency of the trustor to testify as to trans- 
actions between himself and the deceased 
cestui que trust must be predicated upon 
the assumption that trustee under the deed 
of trust derived his “title or interest from, 
through or under” the cestui, and further- 
more that it is this interest which is at- 
tacked. Garrett v. Stadiem, 220 N.C. 654, 
18 S.E.2d 178 (1942). 


Ill. WHEN THE DISQUALIFI- 
CATION EXISTS. 


Party Testifying against Interest, — 
Under this section a witness may testify 
against his own interest, even if thereby 
other parties to the suit are injuriously af- 
fected and the disqualification applies only 
when a witness testifies in his own behalf. 
In re Worth’s Will, 129 N.C. 223, 39 S.E. 
956 (1901); Sanderson v. Paul, 235 N.C. 56, 
69 S.E.2d 156 (1952). 


In proceedings to caveat a will, an heir 
at law who would receive more as a bene- 
ficiary under the will if it is not set aside 
may testify to declarations made by the 
testator after its execution which are com- 
petent to show that it was obtained by 
fraud and undue influence; and such testi- 
mony, being against the interests of the 
witness, is not prohibited by this section. 
In re Worth’s Will, 129 N.C. 223, 39 S.E. 
956 (1901); In re Will of Fowler, 159 N.C. 
203, 74 S.E. 117 (1912). 
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In an action to declare a deed void on 
the ground that it was never delivered to 
the grantee, since deceased, testimony of- 
fered by the grantor tending to show that 
the deed had not been delivered is not in- 
competent under this section. Gulley y. 
smith, 203 N.C. 274, 165 S.E. 710 (1932). 


When the witness is testifying not 1n his 
own behalf or interest, but against his in- 
terest, he is not disqualified by this section. 
Sanderson v. Paul, 235 N.C. 56, 69 S.E.2d 
156 (1952). 

Contradicting Former Witness. — A de- 
fendant having an interest in the event of 
an action is not permitted under this sec- 
tion to testify in his own behalf, for the 
purpose of contradicting a former witness 
whose testimony tended to show that the 
defendant fraudulently procured an assign- 
ment from a person deceased. Bushee v. 
Surles, 77 N.C. 62 (1877). 


Testifying in Favor of Representative.— 
Where a witness was not asked to testify 
against the representative or asSignee of 
a dead person as to any transaction or 
communication between himself and the 
person deceased, but in favor of such a rep- 
resentative, the testimony being offered by 
the party to the suit who represented the 
dead person, it was held that such testi- 
mony does not fall within the inhibition of 
this section, which is intended to protect 
the deceased person’s representative or as- 
signee, who is suing or being sued. Bonner 
v. Stotesbury, 139 N.C. 3, 51 S.E. 781 
(1905). 

Where the witness was testifying for, 
rather than against, the person deriving 
title or interest from, through or under a 
deceased person. such testimony does not 
come within the inhibitions of this section. 
Sprinkle v. Ponder, 283 N.C. 312, 64 
S.E.2d 171 (1951). 


Representative Not a Party.—It is com- 
petent for a plaintiff, as a witness for him- 
self, to testify where the representative of 
the deceased was not a party to the suit. 
Thomas v. Kelly, 74 N.C. 174 (1876). 


Trustor as Witness. — Where a deed of 
trust was attacked for fraud, the trustee 
having died, and the property having been 
conveyed by a substituted trustee to the 
defendants, the trustor is not excluded by 
this section from being a witness for the 
plaintiff, who also claimed title through 
him. Isler v. Dewey, 67 N.C. 93 (1872). 

Suits against Sureties. — The rule to be 
deduced from the authorities is that the 
surety, who comes not within the letter 
but within the intendment of the law, 
stands in the same position and is entitled 
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to the same protection as the representative 
of his deceased principal when sued. Mc- 
Gowan v. Davenport, 134 N.C. 526, 47 Sie 
27 (1904). 

Conversation before Death of One of 
Contracting Parties Admissible. — A wit- 
ness is not incompetent, under this section, 
to testify to a conversation had with two 
persons, one of whom is dead at the time 
of the trial, in reference to a contract made 
between them and the witness. Peacock v. 
Stott, 90 N.C. 518 (1884). 

Partnership. — The death of one of the 
partners in a firm will not incapacitate the 
witness from proving a transaction with 
the firm while the other partner, who was 
present at the interview, is living. Peacock 
v. Stott, 90 N.C. 518 (1884). 

Where the conversation is not strictly 
with the intestate, but is one held with him 
and two others who were associated with 
him in the transaction, then the provisions 
of this section do not incapacitate the party 
from testifying. Johnson v. Townsend, 117 
N.C. 338, 23 S.E. 271 (1895). 

Testimony of Third Parties ‘Present.— 
This section makes no exception where 
other parties are present but leaves these 
witnesses to be called by either, and their 
testimony to come before the jury and be 
considered by itself, its credit unaffected 
by the testimony of the interested party. 
MacRae v. Molley, 90 N.C. 521 (1884). 


The administrator of a deceased guardian 
is a competent witness to prove the execu- 
tion to said guardian by a debtor of a bond 
for the payment of money, such testimony 
not being against the representatives of a 
deceased person. Thompson v. Humphrey, 
83 N.C. 416 (1880). 


Where Adverse Party Non Compos 
Mentis.—A party interested in the event of 
the action may not testify as a witness as 
to a transaction with the adverse party 
who at the time of trial has been adjudged 
non compos mentis. Price v. Whisnant, 232 
N.C. 653, 62 S.E.2d 56 (1950). 


Receipt of Money from Person Now De- 
ceased.—Where, in an action to establish 
a claim against an estate, plaintiff intro- 
duces evidence that prior to his death de- 
cedent had received the funds in dispute, 
testimony by her that she had never 
received any part of the funds is tanta- 
mount to testifying that decedent had not 
paid her any part thereof, and is incompe- 
tent under this section. Wilson v. Ervin, 
227 N.C. 396, 42 S.E.2d 468 (1947). 

Testimony by the maker of notes as to 
transactions with deceased payee tending 
to establish nonliability was properly ex- 
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cluded as coming within prohibition of 
this section. Perry v. First Citizens Nat'l 
Bank & Trust Co., 226 N.C. 667, 40 S.E.2d 
116 (1946). 


IV. SUBJECT MATTER OF THE 
TRANSACTION. 


This section relates not only to “personal 
transactions” but also to “communications” 
with a deceased person. Smith v. Dean, 2 
N.C. App. 553, 163 S.E.2d 551 (1968). 

Not Applicable unless Transaction Is 
Personal.—_Under this section the parties 
in interest are disqualified from testifying 
only as to personal transactions with the 
deceased. McCall v. Wilson, 101 N.C. 598, 
8 S.E. 225 (1888); Cox v. Beaufort County 
Lumber Co., 124 N.C. 78, 32 S.E. 381 
(1899); Davidson v. Bardin, 139 INEGataloL 
S.E. 779 (1905). 

This section does not preclude a witness 
from testifying to independent facts and 
circumstances within her observation and 
knowledge or from giving evidence of 
what she saw or heard take place between 
the deceased and another or others, not 
involving personal transactions between 
herself and the deceased. Collins v. Lamb, 
215 N.C. 719, 2 S.E.2d 863 (1939). 

Testimony of an interested witness as 
to independent facts and circumstances, 
within his own knowledge, or as to what 
he saw or heard take place between de- 
ceased and a third party, is not rendered 
incompetent by this section, since in such 
instances the testimony does not relate to 
a personal transaction or communication 
between the witness and deceased, and ap- 
pellant’s exceptions to the admission of 
sich testimony are not sustained. Wilder 
v. Medlin, 215 N.C. 542, 2 S.H.2d 549 
(1939). 

Testimony of a witness as to what he 
himself did in regard to the transaction 
does not come within the prohibition of 
this section when it does not relate to acts 
or communications with the deceased per- 
son in regard to such transaction. Waddell 
v. Carson, 245 N.C. 669, 97 S.E.2d 222 
(1957). 

Test as to When Transaction Is “Per- 
sonal.”—A fair test in undertaking to as- 
certain what is a “personal transaction or 
communication” with the deceased is to 
inquire whether, in case the witness testi- 
fies falsely, the deceased, if living, could 
contradict it of his own knowledge. Sher- 
rill v. Wilhelm, 182 N.C. 673, 110 S.E. 95 
(1921). 

A personal transaction or communica- 
tion within the purview of this section is 
anything done or said between the witness 


206 


§ 851 


and the deceased person or lunatic tending 
to establish the claim being asserted 
against the personal representative of the 
deceased person, or the committee of the 
lunatic, or the person deriving his title or 
interest from, through, or under the de- 
ceased person or lunatic. Peek v. Shook, 
233 N.C. 259, 63 S.E.2d 542 (1951); Brown 
v. Green, 3 N.C. App. 506, 165 S.E.2d 534 
(1969). 

A personal transaction or communica- 
tion within the purview of this section is 
anything done or said between the witness 
and the deceased person tending to estab- 
lish the claim being asserted against the 
personal representative of the deceased 
person. Smith v. Dean, 2 N.C. App. 553, 
163 S.E.2d 551 (1968). 

A personal transaction as used in this 
section includes that which is done by one 
person which affects the rights of another, 
and out of which a cause of action has 
arisen. Smith v. Dean, 2 N.C. App. 553, 
163 S.E.2d 551 (1968). 

Driving of Car Is “Transaction” within 
Meaning of Statute——Where the only evi- 
dence of negligence in an action by the 
wife of the driver to recover for injuries 
sustained in an automobile accident, was 
her testimony that he was traveling at an 
excessive speed upon a curve, and that the 
accident occurred when the car failed to 
make the curve, and that she had spoken 
to him in regard to the speed he was driv- 
ing the car, the driving of the car was a 
transaction within the meaning of the term 
as used in this section and her testimony 
of his manner of driving and her state- 
ment to him regarding the speed was in- 
competent under this section, her testimony 
of the transaction and communication be- 
ing an essential or material link in the 
chain establishing liability of the estate to 
her. Boyd v. Williams, 207 N.C. 30, 175 
S.E. 832 (1934). 


Prior to the 1967 amendment to this 
section it was held that the surviving oc- 
cupant of an automobile, in an action 
against the estate of the deceased occu- 
pant, was an incompetent witness as to 
the identity of the driver immediately pre- 
ceding and at the time of the wreck. 
Tharpe v. Newman, 257 N.C. 71, 125 
S.E.2d 315 (1962). See Davis v. Pearson, 
220, N.C. 163, 16 S.E.2d 655 (1941). 


Transaction Must Be Exclusive Source 
of Knowledge.—In order to exclude testi- 
mony under this provision, it must be 
made to appear that the knowledge of the 
witness was derived from a personal trans- 
action with the deceased person. Thomp- 
son v. Onley, 96 N.C. 9, 1 S.E. 620 
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(1887). And it is proper to show whether 
the witness had knowledge of the fact 
testified to, from sources extraneous to his 
personal communications or relations with 
the deceased. Charlotte Oil & Fertilizer 
Co. v. Rippy, 123 N.C. 656, 31 S.E. 879 
(1898). 

Facts Occurring Out of Presence of De- 
ceased.—A witness who offered to prove 
a fact which occurred out of the presence 
of, and which was in no sense a transac- 
tion with, a deceased person is not incom- 
petent under this section. It is only when 
the transaction is between the deceased 
and the living party that the statute pro- 
hibits the latter from testifying. Lockhart 
v. Bell, 86 N.C. 443 (1882). 

Substantive Facts—In an action in the 
nature of a creditor’s bill, testimony of 
the deceased debtor’s grantee that the de- 
ceased grantor occupied the building part 
of the time after she got her deed to the 
land in litigation was held admissible as 
being to a substantive fact of which she 
had knowledge independently of any state- 
ment by the deceased. Sutton v. Wells, 
175 N.C. 1, 94 S.E. 688 (1917). 

The rule may be deduced, therefore, 
that a party in interest may testify to any 
substantive fact which is independent of 
any transaction or communication with 
the deceased or is based upon independent 
knowledge not derived from such source. 
Sutton v. Wells, 175 N.C. 1, 94 S.E. 688 
(1917). See also In re Will of Saunders, 
177 N.C. 156, 98 S.E. 378 (1919); Price 
Real Estate & Ins. Co. v. Jones, 191 N.C. 
176, 131 S.E. 587 (1926). 

Conversation of Deceased with Living 
Defendant.—This section does not apply 
to the testimony of an interested witness 
as to a conversation between her deceased 
father and a living defendant. This is not 
testimony “concerning a personal trans- 
action.” Abernathy v. Skidmore, 190 N.C. 
66, 128 S.E. 475 (1925). 

Testimony Given in Former Trial.—It 
is competent for the plaintiff's witness to 
testify what the deceased maker of the 
note sued upon testified on a former trial 
as to its payment, such not being a per- 
sonal transaction within the meaning of 
the provisions of this section. Costen v. 
McDowell, 107 N.C. 546, 12 S.E. 432 
(1890); Worth v. Wrenn, 144 N.C. 656, 
57 S.E. 388 (1907). 

Proof of Handwriting—A party inter- 
ested in the event of a suit is not an in- 
competent witness, under this section, to 
prove the handwriting of the deceased 
person. Rush vy. Steed, 91 N.C. 226 (1884); 
Hussey v. Kirkman, 95 N.C. 63 (1886); 
Armfield v. Colvert, 103 N.C. 147, 9 S.E. 
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461 (1889); Sawyer v. Grady, 113 N.C. 42, 
18 S.E. 79 (1893); Lister v. Lister, 222 NIC? 
555, 24 S.E.2d 342 (1943). 

The plaintiff on his examination-in- 
chief, in an action against an executor or 
administrator, is competent to testify to 
the handwriting of deceased from his gen- 
eral knowledge, but not to testify that he 
saw deceased actually sign the particular 
instrument. Batten v. Aycock, 224 N.C. 
225, 29 S.E.2d 739 (1944). See State ex 
rel. Peoples v. Maxwell, 64 N.C. 313 
(1870), decided prior to the insertion of the 
word “personal” before the word “trans- 
action.” 

A husband, who has testified that he 
knows his wife’s handwriting, is compe 
tent to testify after his wife’s death, that 
her signature was on the note tn question, 
and while his further testimony that she 
signed the instruments in question is tech- 
nically incompetent under this section, 
such further testimony will not be held 
prejudicial when this fact is established 
by other competent testimony. Waddell v. 
Carson, 245 N.C. 669, 97 S.E.2d 222 (1957). 

Conversations between Decedent and 
Third Person.—Testimony by a party as 
to a conversation between decedent and 
a third person did not concern a personal 
transaction or communication between the 
witness and the decedent, therefore it is 
not excluded by this section. Hodges v. 
Hodges, 257 NIG V04s eled S.E.2d 567 
(1962). 

A person seeking to recover for per- 
sonal services rendered a decedent is pre- 
cluded by this section from testifying that 
he expected to receive pay for his services 
“after she (the decedent) said go ahead” 
when such testimony tends to prove her 
agreement to pay for the services. Peek v. 
Shook, 233 N.C. 259, 63 S.E.2d 542 (1951). 

Since personal services rendered by 
plaintiff to decedent are of necessity per- 
sonal transactions between them, plaintiff 
may not testify, directly that he rendered 
such services nor establish this fact in- 
directly by testifying that he expected pay 
for such services or as to their value, or 
that he had not been paid for them. Peek 
vy. Shook, 233 N.C. 259, 63 S.E.2d 542 
(1951). 

Will Cases.—In Cox v. Beaufort County 
Lumber Co., 124 N.C. 78, 32 S.E. 381 
(1899), it is held that this section does not 
apply to wills, but that they are governed 
by §§ 31-9 and 31-10; this was placed on 
the ground that this section applies where 
there is necessarily a contract or agree- 
ment between the parties, and in the case 
of a will there is ordinarily no transactions 
between the parties. 
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The second paragraph under this catch- 
line in the recompiled volume should read: 
By the same reasoning it is held that 
attesting a will is not a ‘personal transac- 
tion,” the witness being of the law and 
not of the party. Vester v. Collins, 101 
N°C2=114, “7? +S:5. 687 (1888). But a 
beneficiary may not testify as to the leav- 
ing of a holograph will with her for safe- 
keeping. McEwan v. Brown, 176° N.C. 
249, 97 S.E. 20 (1918). A beneficiary 
may, however, testify that when a will 
was opened it contained certain erasures 
and that they were not made by him. 
In re Will of Saunders, 177 N.C. 156, 
98 S.E. 378 (1919). 

Circumstances may arise, however, in 
which the person interested as a benefi- 
ciary may attempt to testify as to personal 
transactions or conversations with the 
deceased and this testimony would, of 
course, be excluded. But the rule of exclu- 
sion does not apply, as may be inferred 
from the preceding cases, as to facts of 
which the witness had knowledge by 
means other than by personal transactions 
with the deceased. So the rule does ex- 
clude the witness from testifying as to the 
identity of certain papers as being those 
which he had previously seen in the testa- 
tor’s presence; nor to the fact that it was 
the same “will,” when only for the pur- 
pose and effect of the identification of the 
sheets in question. In re Will of Mann, 
192 N.C. 248, 134 S.E. 649 (1926). 


Under this section a party interested in 
the results of the action is incompetent to 
testify to declaration of the deceased, 
whose will is under attack, when the issue 
is as to undue influence. In re Will of 
Plott, 211 N.C. 451, 190 S.E. 717 (1937). 


The rule prohibiting an interested party 
from testifying as to a transaction with a 
decedent does not preclude a caveator from 
testifying as to his opinion of the mental 
condition of testator. In re Will of 
Thompson, 248 N.C. 588, 104 S.E.2d 280 
(1958). 


A challenge to the testimony of a wit- 
ness on the ground that any knowledge 
regarding a purported will and where it 
was located was obtained as the result of 
a personal transaction or communication 
with the testatrix was rejected. In re 
Will of Wilson, 258 N.C. 310, 128 S.E.2d 
601 (1962). 


This section applies to caveat proceed- 
ings notwithstanding that they are in rem, 
with the exception that beneficiaries under 
the will are competent to testify as to 
transactions with deceased testator solely 
upon the issue of testamentary capacity. 
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In re Will of Lomax, 226 N.C. 498, 39 
S.E.2d 388 (1946), 

Testimony Relating Solely to Issue of 
Mental Capacity—A party interested in 
the event may testify as to transactions 
with a decedent when such testimony re- 
lates solely to the issue of mental capacity. 
Goins v. McLoud, 231 N.C. 65a asosened 
634 (1950). 

Where a witness testifies to the want 
of mental capacity in a grantor to take a 
deed, and that his opinion was formed 
from conversation and communication be- 
tween the witness and grantor, it was held 
competent to prove the facts upon which 
such opinion was founded, the provisions 
not applying as the subject was not a 
“transaction” within its meaning. McLeary 
v. Norment, 84 N.C. 235 (1881); Rake- 
straw v. Pratt, 160 N.C. 436, 76 S.E. 259 
(1912). 

Services of Physician.—Testimony by a 
physician, the plaintiff, that he attended 
the deceased as such, for which he had an 
account against him, of the number of 
visits, sum due therefor, etc., is incompe- 
tent as being “personal” transactions with 
the deceased, prohibited by this section. 
Dunn v. Currie, 141 N.C. 123, 53 S.E. 
533 (1906); Knight v. Everett, 152 N.C. 
118, 67 S.E. 328 (1910). 


Sale of Property by Guardian—It is 
competent for the plaintiff to prove the 
sale of his property by his guardian as this 
is not a personal transaction within the 
meaning of this section. State ex rel. Dob- 
bins v. Osborne, 67 N.C. 259 (1872). 

Testimony as to Placement of Deed.— 
This section does not exclude testimony 
that the witness saw the decedent place 
the deed, under which the witness claims, 
in a trunk as it does not involve a com- 
munication or transaction with him. Cor- 
nelius v. Brawley, 109 N.C. 542, 14 S.E. 
78 (1891); Carroll v. Smith, 163 N.C. 204, 
79 S.E. 497 (1913). 

In a proceeding for dower, the decision 
of the question whether the plaintiff left 
her husband’s home of her own volition 
or by reason of what the law will recog- 
nize as compulsion, is an inquiry that does 
not necessarily involve a transaction or 
communication with her husband which 
disqualifies her under this section. Hicks 
v. Hicks, 142 N.C. 231, 55 S.E. 106 
(1906). 

Claim That Intestate Was Holder in 
Due Course.—Where the administrator of 
the deceased claims that his intestate was 
a holder of a negotiable instrument in due 
course for value, and relies upon his in- 
testate’s possession to make out a prima 
facie case, it is not a personal transaction 
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or communication with the deceased, pro- 
hibited by statute, for it may be shown in 
rebuttal that after maturity it was seen in 
the possession of another claimant of the 
title. Price Real Estate & Ins. Co. vy. Jones, 
191 N.C. 176, 131 S.E. 587 (1926). 

Evidence of the declarations of a de- 
ceased partner tending to show that the 
deceased partner made an agreement with 
plaintiff that check given for a disputed 
account and marked thereon “balance on 
account” was not to be taken as full settle- 
ment is incompetent as a transaction or 
communication with a deceased person 
prohibited by this section. Walston vy. 
Coppersmith, 197 N.C. 407, 149 S.E. 381 
(1929). 

Sale of Interest in Partnership.—This 
section does not apply to a transaction be- 
tween living persons by which one of them 
sold to the other his interest in a firm of 
which the decedent was the other partner. 
Brantley v. Marshbourn, 166 N.C. 527, 
82 S.E. 959 (1914). 

Bailment—The burden is on plaintiff 
to show the contract of bailment sued on, 
whether express or implied, by competent 
evidence, and the fact that the alleged 
bailee is dead, rendering incompetent testi- 
mony as to any transaction or communi- 
cation with him to establish the bailment, 
is not a circumstance to be considered in 
Passing upon the sufficiency of the evi- 
dence actually presented. Troxler vy. Bev- 
ill, 215 N.C. 640, 3 S.E.2d 8 (1939). 

Settlement of Estate.—Testimony re- 
lating to an agreement between adminis- 
trator and distributee in regard to the 
settlement of an estate was incompetent in 
an action by distributee’s administrator to 
recover assets. Wilder v. Medlin, 215 N.C. 
542, 2 S$.E.2d 549 (1939). 

Possession of Stock. — See Jones v. 
Waldroup, 227 N.C. 178, 7 S.E.2d 366 
(1940). 

Loan and Instrument Evidencing Same. 
—In an action by the widow against the 
executor of her husband upon an ac- 
knowledgment of indebtedness executed 
by the husband to her, the widow is in- 
competent to testify that she had loaned 
her husband the sum or that she saw him 
sign the instrument and that he delivered 
it to her. McGowan vy. Beach, 242 N.C. 
73, 86 S.E.2d 763 (1955). 

In a civil action for rents allegedly re- 
ceived by defendant’s intestate from plain- 
tiffs’ property, evidence of plaintiffs, that 
deceased went into possession of the prem- 
ises, shortly after default in payments to a 
mortgagee, for the purpose of collecting 
the rents and applying same to plaintiffs’ 
mortgage indebtedness, that afterwards de- 
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fendant’s intestate purchased the property 
and plaintiffs executed notes to defendant’s 
intestate and saw a deed for the premises 
in the possession of deceased, is excluded 
by this section as personal transactions and 
communications with defendant’s intestate. 
McMichael v. Pegram, 225 N.C. 400, 35 
S.E.2d 174 (1945). 


V. EXCEPTIONS. 


Similar Evidence Previously Introduced. 
__This section does not apply where evi- 
dence, similar to that which is being intro- 
duced, has previously been introduced and 
the door has been opened to the objecting 
party. Davison v. West Oxford Land Co., 
126 N.C. 704, 36 S.E. 162 (1900). 

Testimony otherwise incompetent under 
this section is rendered admissible when 
the personal representative of a deceased 
person, or the committee of a lunatic, or 
the person deriving his title or interest 
from, through, or under the deceased per- 
son or lunatic, is examined in his own be- 
half, or the testimony as to declarations of 
the deceased person or lunatic is given in 
evidence concerning the same transaction 
or communication. Peek v. Shook, 233 N.C. 
259, 63 S.E.2d 542 (1951). 

The door is opened, under this section, 
by the representative of deceased taking 
the stand, only in respect to the transac- 
tion or set of facts about which such rep- 
resentative testifies. If one party opens 
the door as to one transaction, the other 
party cannot swing it wide in order to ad- 
mit another independent transaction. Bat- 
ten v. Aycock, 224 N.C. 225, 29 S.E.2d 
739 (1944). 

Introduction by opposing party of evi- 
dence of transaction between plaintiff and 
decedent opens door to plaintiff’s testi- 
mony in regard thereto. Pearce v. Barham, 
267 N.C. 707, 149 S.E.2d 22 (1966). 

Where, in an action to recover upon a 
quantum meruit for personal services ren- 
dered deceased, defendant executor first 
testified as to his version of the services 
rendered, it did not violate this section for 
plaintiff to testify in rebuttal] as to the 
services she rendered, since the “door had 
been swung wide” by detendant’s prior 
testimony. Highfill v. Parrish, 247 NG, 
389, 100 S.E.2d 840 (1957). 


But this section gives a personal repre- 
sentative no right to “open the door,” over 
the other party’s objection, by incompe- 
tent evidence. Gurganus v Guaranty Bank 
& Trust Co., 246 N.C. 655, 100 S.E.2d 81 
(1957). 

Similar Evidence Subsequently Intro- 
duced.—The rule is that when incompetent 
evidence is admitted over objection, the 
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admission of such evidence is cured where 
the same evidence, or evidence of substan- 
tially the same import, is thereafter ad- 
mitted without objection. Brown v. Green, 
3 N.C. App. 506, 165 S.E.2d 534 (1969). 

The incompetence of the adverse party 
to testify may be removed by his being 
cross-examined as to the transaction in 
question by the personal representative of 
the deceased, but only as to the particular 
matters inquired about. Smith v. Dean, 2 
N.C. App. 553, 163 S.E.2d 551 (1968). 

Grounds for Exceptions——The rule of 
exclusion, if left absolute in form, might 
in certain cases, it was thought, work un- 
equally, and therefore the exception was 
inserted to make it fair and just in its 
operation. There is nothing inequitable 
in requiring that the opposing testimony to 
that given in evidence by the other side 
should be limited to the same transaction 
or communication. It could not be other- 
wise without opening the door much wider 
than the necessity of the particular case 
justified. Pope v. Pope, 176 N.C. 283, 96 
S.E. 1034 (1918). Where the testimony, of 
a deceased adverse party has been given 
and is available, the reason for the exclu- 
sion rule ceases. Phillips v. Interstate Land 
Co., 174 N.C. 542, 94 Sitjad? -Ci9t7). 

In order to “open the door” for the ad- 
mission of evidence of transactions or 
communications with a deceased person, 
prohibited by this section, such evidence 
must relate to the particular subject mat- 
ter of the evidence testified to by the ad- 
verse party, or the same transaction, and 
the door is not necessarily opened to all 
transactions or fact situations growing out 
of the controversy. Walston v. Copper- 
smith, 197 N.C. 407, 149 S.E. 381 (1929). 

Limitation of Exception. — Where 
the door is opened to the opposing party 
to testify for himself, he can testify only 
as to those particular transactions and 
communications to which the testimony of 
the deceased person or his representative 
was pertinent. Sumner v. Candler, 92 N.C. 
634 (1885). 

Testimony of Representative of De- 
ceased. — When defendant, representative 
of deceased, is examined in behalf of him- 
self and his corepresentative concerning a 
personal transaction between plaintiff and 
deceased, under this section, he thus opens 
the door and makes competent the testi- 
mony of his adversary concerning the 
same transaction. Batten v. Aycock, 224 
N.C. 225, 29 S.E.2d 739 (1944). 

Illustrations. — Where the defendant 
executor has testified as to certain mat- 
ters relating to the identification of cer- 
tain letters the deceased had written up- 
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on the question of whether he should be 
held liable as a partner for the debts of 
a firm, it is competent for the plaintiff’s 
witness to testify in the plaintiff’s behalf, 
as to other matters relating thereto and 
tending to fix the deceased with liability 
as a partner, under the principle that 
when the defendant has himself “opened 
the door by his own evidence” the plain- 
tiff may testify as to the completed 
transaction, and this section prohibiting 
testimony as to transaction, etc., with a 
deceased person, does not apply. Herring 
v. Ipock, 187 N.C. 459, 121 S.E. 758 (1924). 


It is incompetent as a transaction with 
a deceased person for the plaintiff to tes- 
tify as to personal services rendered to 
the deceased as coming within her demand 
for damages. Pulliam vy. Hoge, 192 N.C. 
459, 135 S.E. 288 (1926), wherein the 
court said: “We do not think the defen- 
dant ‘opened the door’ by asking the plain- 
tiff for an explanation as to why she had 
changed the amount at her demand.” 

The prohibition against a beneficiary 
testifying as to transactions with deceased 
testator on the question of undue influence 
relates solely to transactions with the de- 
ceased, and a beneficiary is competent to 
testify as to circumstances tending to 
show undue influence on the part of the 
propounder unrelated to any transaction 
which the witness had with testator. In 
re Will of Lomax, 226 N.C. 498, 39 S.E.2d 
388 (1946). 


VI. PLEADING AND PRACTICE. 


Admission. — Anything that a party to 
the action has said, if relevant to the issues 
and not subject to some specific exclusion- 
ary rule, is admissible against him as an 
admission. Brown vy. Green, 3 N.C. App. 
506, 165 S.E.2d 534 (1969). 

Effect of Failure to Object—Objections 
to the competency of testimony must be 
taken in due time; if not, they are waived. 
Therefore, where a party was allowed to 
testify, upon examination in chief, to a 
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conversation between himself and the de- 
fendant’s testator, and during the cross- 
examination the defendant objected to the 
competency of such testimony and asked 
that it might be excluded, it was held that, 
although incompetent, the objection to its 
reception came too late. Meroney vy. Avery, 
64 N.C. 312 (1870). Where a general ob- 
jection as to witness’ competency was over- 
ruled, and afterwards no specific objection 
was made to his testimony as to trans- 
actions with the decedent, the objection 
will be deemed waived. Norris vy. Stewart, 
105 N.C. 455, 10 S.E. 912, 18 Am. St. R. 
917 (1890). 

The objection will not be considered un- 
less so specific as to show that the evi- 
dence is objectionable. Perkins vy. Berry, 
103 N.C. 131, 9 S.E. 621 (1889). The in- 
competency must appear at the time of 
the objection to the evidence, so that the 
court may pass intelligently upon the ob- 
jection. Harris v. Harris, 178 N.C. 7, 100 
S.E. 125. (1919): 

When Admission of Evidence Harmless. 
—The erroneous admission of evidence of 
transactions with deceased persons pro- 
hibited by this section becomes immaterial 
when from the answers by the jury to the 
issues it appears that this evidence was 
disregarded by them. Ray vy. Ray, 175 N.C. 
290, 95 S.E. 550 (1918). 


Motion to Strike Out Incompetent Part 
of Answer.—The rule is that where a ques- 
tion asked a witness is competent, excep- 
tion to his answer, when incompetent in 
part, should be taken by motion to strike 
out the part that is objectionable. Brown 
v. Green, 3 N.C. App. 506, 165 S.E.2d 534 
(1969). 

Determination on Appeal of Relevancy 
of Testimony.—Where testimony of trans- 
actions or communications with a decedent 
is properly excluded as irrelevant to the 
issue, its competency or incompetency un- 
der this section will not be determined on 
appeal. Pendleton v. Spencer, 205 N.C. 
179, 170 S.E. 637 (1933). 


§ 8-52. Communications between attorney and client.—In cases where 
fraud upon the State is charged it shall not be a sufficient cause to excuse anyone 
from imparting any evidence or information legally required of him, because he 
came into the possession of such evidence or information by his position as counsel 
or attorney before the consummation of such fraud, and any person refusing for 
such cause to answer any question when legally required so to do shall be guilty 
of contempt, and punished at the discretion of the court or other body demanding 


such information: Provided, that it shall not be 


competent to introduce any ad- 


missions thus made on the trial of any persons making the same. (1874-5, c. 213; 


Code, s. 1349; Rev., s. 1620; C. S.,s. 1797.) 


Statutory Exception—tThis section, pro- 
viding that communications to counsel, in 


cases of fraud where the State is con- 
cerned, are not privileged, constitutes a 
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statutory exception to the general rule 
privileging communications made to an at- 
torney where the relation of attorney and 
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client exists. Hughes v. Boone, 102 N.G, 
137, 9 S.E. 286 (1889). 


8.53. Communications between physician and patient.—No person, 
duly authorized to practice physic or surgery, shall be required to disclose any in- 
formation which he may have acquired in attending a patient in a professional char- 


acter, and which information was neces 


patient as a physician, or to do any act 


sary to enable him to prescribe for such 
for him as a surgeon: Provided, that the 


court, either at the trial or prior thereto, may compel such disclosure, if in his 


opinion the same is necessary to a proper administration of justice. 


(1885, c. 


159: Rev., s. 1621; C_.S., 8. 1798; 1969, c. 914.) 


Editor’s Note. — The 1969 amendment 
substituted “court, either at the trial or 
prior thereto” for “presiding judge of a 
superior court” in the proviso. 

See 13 N.C.L. Rev. 326, 
Rey. 53. 

For note on the discretion of the trial 
judge in compelling disclosure of privi- 
leged information when in the area of 
physician-patient privilege, see 41 N.C.L. 
Rev. 627 (1963). 

For case law survey on evidence, see 43 
N.C.L. Rev. 900 (1965). 

In General. — The principle by which 
a physician may not be compelled to di- 
vulge communications and other matters 
which have come to his knowledge by ob- 
servation of his patient is regulated by 
statute, and under the provisions of this 
section, the privilege is qualified, and it 
rests within the discretion of the trial 
judge, in the administration of justice, to 
compel the physician, called as a witness, 
to testify to such matters when relevant to 
the inquiry. State v. Martin, 182 N.C. 846, 
109 S.E. 74 (1921). 

If the statements were privileged under 
this section, then in the absence of a find- 
ing by the presiding judge, duly entered 
upon the record, that the testimony was 
necessary to a proper administration of 
justice, it was incompetent, and upon de- 
fendant’s objection should have been ex- 
cluded. Sawyer v. Weskett, 201 N.C, 500, 
160 S.B. 575 (1931). 

Common Law.—At common law no 
privilege existed as to the confidential rela- 
tions between physician and patient. State 
y. Bryant, 5 N.C. App. 21, 167 S.E.2d 841 
(1969). 

Section Amends Common-Law Rule.— 
Under the common-law communications 
which passed between a patient and a phy- 
sician in the confidence of the professional 
relation, and information acquired by the 
physician while attending or treating the 
patient were not privileged or protected 
from disclosure by the physician. This sec- 
tion as interpreted by the Supreme Court 
has the effect of amending this common- 
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law rule. State v. Bryant, 5 N.C. App. 21, 
167 S.E.2d 841 (1969). 

In its wisdom the General Assembly has 
seen fit to pass this section. State v. 
Bryant, 5 N.C. App. 21, 167 S.E.2d 841 
(1969). 

Legislative Intent.—The legislature in- 
tended this section to be a shield and not 
a sword. It was careful to make provision 
to avoid injustice and suppression of truth 
by putting it in the power of the trial 
judge to compel disclosure. State v. 
Bryant, 5 N.C. App. 21, 167 S.E.2d 841 
(1969). 

Purpose of Section Must Be Carried 
Out at Superior Court Level—If the spirit 
and purpose of this section is to be carried 
out, it must be at the superior court level. 
State v. Bryant, 5 N.C. App. 21, 167 S.B.2d 
841 (1969). 

The words “the presiding judge of a 
superior court,” as used in this section be- 
fore the 1969 amendment, referred to the 
superior court judge who presided at the 
trial. Lockwood v. McCaskill, 261 N.C. 754, 
136 S.E.2d 67 (1964); Johnston v. United 
Ins. Co. of America, 262 N.C. 253, 136 
S.E.2d 587 (1964). 

Before the 1969 amendment, this section 
did not authorize a judge in a hearing pur- 
suant to former § 50-16 to compel the 
examination of a physician who submitted 
affidavits in support of the wife. Gustafson 
vy. Gustafson, 272 N.C. 452, 158 S.E.2d 619 
(1968), commented on in 46 N.C.L. Rev. 
956 (1968); 47 N.C.L. Rev. 265 (1968). 


Only Patient or Court May Authorize 
Disclosure—The law protects the patient’s 
secrets, and makes it the duty of the doctor 
to keep them, a duty he cannot waive. The 
veil of secrecy can be drawn aside only by 
the patient or by court, and by him only 
when the ends of justice require it. Yow v. 
Pittman, 241 N.C. 69, 84 S.E.2d 297 (1954). 

Purpose of Section.—One of the objects 
of this statute is to encourage full and 
frank disclosure to the doctor. Yow v. 
Pittman, 241 N.C. 69, 84 S.E.2d 297 (1954). 


It is the purpose of statutes such as 


212 





$7853 


this section to induce the patient to make 
full disclosure that proper treatment may 
be given, to prevent public disclosure of 
socially stigmatized diseases, and tn some 
instances to protect patients trom self- 
incrimination. Sims v. Charlotte Liberty 
Mut. Ins. Go.~257. N.C. SPP om reed 
326 (1962). 

The sole purpose of this section is to 
create a privileged relationship between 
physician and patient. Lockwood v. Mc- 
Caskill, 261 N.C. 754, 136 S.E.2d 67 (1964). 

Construction. — In the construction of 
this section, the chief concern of the court 
is to ascertain the legislative intent. Lock- 
wood v. McCaskill, 261 N.C. 754, 136 
S.E.2d 67 (1964). 


This section creates a privileged relation- 
ship between physician and patient. Johns- 
ton v. United Ins. Co. of America, 262 N.C. 
253, 136 S.E.2d 587 (1964). 

Privilege Is Statutory—At common 
law communications from patients to phy- 
Sicians are not privileged. Such privilege 
is purely Statutory. Sims v. Charlotte 
Liberty Mut. Ins. Co., 257 N.C. 32, 125 
S.E.2d 326 (1962). 


What Information Included.—It is the 
accepted construction of this statute that 
it extends, not only to information orally 
communicated by the patient, but to 
knowledge obtained by the physician or 
surgeon through his own observation or 
examination while attending the patient in 
a professional capacity, and which was 
necessary to enable him to prescribe. 
Smith v. John L. Roper Lumber Co., 147 
N.C. 62, 60 S.E. 717 (1908). See Creech v. 
Sovereign Camp of the Woodmen of the 
World, 211 N.C. 658, 191 S.E. 840 (1937); 
Capps v. Lynch, 253 N.C. 18, 116 S.E.2d 
137 (1960); Sims v. Charlotte Liberty Mut. 
Ins: EGo:,f 5257) SNC: 32, 125 §$.E.2d 326 
(1962); Lockwood v. McCaskill, 261 N.C. 
754, 136 S.E.2d 67 (1964). 


Relationship of Physician and Patient 
Must Exist——The admissions of one ac- 
cused of crime are not rendered confiden- 
tial within the meaning of the law when 
made to a psychiatrist examining him by 
order of the court in order to form an 
opinion as to whether the defendant had 
sufficient capacity to be in law guilty of 
crime, since, under the circumstances of 
this case, the relationship of physician and 
patient did not exist, and this section is 
not applicable. State v. Newsome, 195 N.C. 
552, 143 S.E. 187 (1928). 

The relationship of patient and physician 
within the purview of this section, does 
not exist between a defendant and an alien- 
ist examining him in regard to his Sanity. 
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State v. Litteral, 227 N.C. 527, 43 S.E.ed 
84 (1947). 

Where doctor went to the jail to ex- 
amine defendant to determine if he was 
drunk or under the influence of intoxicat- 
ing liquor at the request of defendant’s 
brother, not at the request of defendant, 
and not to perform any professional ser- 
vices for defendant, the relationship of 
patient and physician, under such circum- 
stances, did not exist between defendant 
and the doctor within the purview of this 
section. State v. Hollingsworth, 263 N.C. 
158, 139 S.E.2d 235 (1964). 

Effect of Marriage Between Physician 
and Patient.—lIf the relation of doctor and 
patient existed between plaintiff and her 
former husband, any information which he 
acquired while attending her in his pro- 
fessional character is protected by this sec- 
tion in the same manner as if they had not 
been married to each other. Furr v. Simp- 
son, 271 N.C. 221, 155 S.E.2d 746 (1967). 

Proviso Refers to Exceptional Situations. 
—In view of the primary purpose of this 
section to create a privileged relationship 
between physician and patient, it is clear 
the proviso is intended to refer to excep- 
tional, rather than ordinary, factual situa- 
tions. Lockwood v. McCaskill, 261 N.C. 
754, 136 S.E.2d 67 (1964). 


Information Is No Less Privileged Be- 
cause It Was Obtained in Hospital.— There 
is no difference in the application of the 
statute between examination and _treat- 
ment of the patient by a physician or 
surgeon in a hospital and in the home. 
The information is no less privileged that 
it was obtained in a hospital. Sims v. 
Charlotte Liberty Mut. Ins. Co., 257 N.C. 
32, 125 S.E.2d 326 (1962). 


This section applies to hospital records 
offered in evidence in an action to recover 
death benefits under a policy of insurance, 
where insurer denies liability on the ground 
that the application contained false state- 
ments with respect to insured’s health, 
insofar as the records contain entries made 
by physicians and surgeons, or under 
their direction, pertaining to communica- 
tions and information obtained by them 
in attending the insured professionally, 
which information was necessary to enable 
them to prescribe for her. However, any 
other information contained in the rec- 
ords, if relevant and otherwise competent, 
is not privileged. Sims v. Charlotte Lib- 
erty Mut. Ins. Co., 257 N.C. 32, 125 S.E.2d 
326 (1962). 

Application to Nurses, Technicians and 
Others.—The effect of this section is not 
extended to include nurses, technicians 
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and others, unless they were assisting, or 
acting under the direction of, a physician 
or surgeon. Sims v. Charlotte Liberty 
Mut. Ins. Co., 257 N.C. 32, 125 $.E.2d 326 
(1962). 

The provisions of this section also apply 
to nurses, technicians, and others when 
they are assisting or acting under the direc- 
tion of a physician or surgeon, if the phy- 
sician or surgeon is at the time acting so 
as to be within the rule set out therein. 
State v. Bryant, 5 N.C. App. 21, 167 S.E.2d 
841 (1969). 

Privilege Is That of Patient—A physi- 
cian or surgeon may not refuse to testify; 
the privilege is that of the patient. Sims 
v, Charlotte Liberty Mut. Ins. Co., 257 
N.C. 32, 125 S.E.2d 326 (1962); State v. 
Bryant, 5 N.C. App. 21, 167 S.E.2d 841 
(1969). 

Privilege May Be Waived.—The privi- 
lege given by this section is for the benefit 
of the patient alone, and it may be insisted 
on or waived at his discretion, subject to 
the exceptions included in the section. 
Fuller v. Knights of Pythias, 129 N.C. 318, 
40 S.E. 65 (1901); Smith v. John L. Roper 
Lumber Co., 147 N.C. 62, 60 S.E. 717 
(1908). See Creech v. Sovereign Camp of 
the Woodmen of the World, 211 N.C. 658, 
191 S.E. 840 (1937); Capps v. Lynch, 253 
N.C. 18, 116 S.E.2d 137 (1960). 

That this purely statutory privilege may 
be waived is undisputed. Neese v. Neese, 1 
N.C. App. 426, 161 S.E.2d 841 (1968). 


Since the privilege is that of the patient 
alone, it may be waived by him and cannot 
be taken advantage of by any other person. 
Neese v. Neese, 1 N.C. App. 426, 161 
S.E.2d 841 (1968). 

This section does not require express 
waiver. Neese v. Neese, 1 N.C. App. 426, 
161 S.E.2d 841 (1968). 

Waiver of the privilege may be express 
or implied. Neese v. Neese, 1 N.C. App. 
426, 161 S.E.2d 841 (1968). 


The privilege may be expressly waived 
by contract in writing. Neese v. Neese, 1 
N.C. App. 426, 161 S.E.2d 841 (1968). 


Where the patient consents that the 
physician be examined as a witness by the 
adverse party with respect to the commu- 
nication, the privilege is expressly waived. 
Neese v. Neese, 1 N.C. App. 426, 161 
S.E.2d 841 (1968). 

The privilege is waived by implication 
where the patient calls the physician as a 
witness and examines him as to patient’s 
physical condition, where patient fails to 
object when the opposing party causes the 
physician to testify, or where the patient 
testifies to the communication between 
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himself and physician. Neese v. Neese, 1 
N.C. App. 426, 161 S.E.2d 841 (1968). 


A patient may surrender his privilege 
in a personal injury case by testifying to 
the nature and extent of his injuries and 
the examination and treatment by the phy- 
sician or surgeon. Whether the testimony 
of the patient amounts to a waiver of privi- 
fege depends upon the provisions of the 
applicable statute and the extent and ulti- 
mate materiality of the testimony given 
with respect to the nature, treatment and 
effect of the injury or ailment. The ques- 
tion of waiver is to be determined largely 
by the facts and circumstances of the par- 
ticular case on trial. Neese v. Neese, 1 
N.C. App. 426, 161 S.E.2d 841 (1968). 


Plaintiff did not waive the physician- 
patient privileges in the allegations in his 
complaint as to his mental incapacity. 
Neese v. Neese, 1 N.C. App. 426, 161 
S.E.2d 841 (1968). 


Where plaintiff used an affidavit of his 
physician for the purpose of obtaining a 
temporary restraining order pending the 
hearing of his case on the merits, by the 
use of this affidavit the plaintiff did not 
waive the physician-patient privilege. Neese 
v. Neese, 1 N.C. App. 426, 161 S.F.2d 841 
(1968). 

By Patient’s Testimony Describing Na- 
ture of Injuries in Detail, — While a 
patient does aot waive his right to assert 
that a communication between himself and 
his physician is privileged by merely testi- 
fying as to his own physical condition, 
where the patient voluntarily goes into de- 
tail regarding the nature of his injuries, he 
waives the privilege, and the physician is 
competent and compellable to testify in re- 
gard thereto, since the patient will not be 
allowed to close the mouth of the only 
witness in a position to contradict him and 
fully explain the facts. Capps v. Lynch, 
253 N.C. 18, 116 S.E.2d 137 (1960). 

The legislature intended this section to 
be a shield and not a sword. Sims v. 
Charlotte Liberty Mut. Ins. Co., 257 N.C. 
32, 125 S.E.2d 326 (1962). 


The privilege is not absolute, but quali- 
fied. Sims v. Charlotte Liberty Mut. Ins. 
Co., 257 N.C. 32, 125 S.E.2d 326 (1962); 
State v. Bryant, 5 N.C. App. 21, 167 S.E.2d 
841 (1969). 


Trial Judge May Compel Disclosure.— 
The legislature was careful to make pro- 
vision to avoid injustice and suppression 
of truth by, putting it in the power of the 
trial judge to compel disclosure. Sims 
v. Charlotte Liberty Mut. Ins. Co., 257 
N.C. 32, 125 S.E.2d 326 (1962). 
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It was intended that disclosure should 
be compelled only when the examination 
of the physician was conducted under the 
supervision of the trial judge. Lockwood 
v. McCaskill, 261 N.C. 754, 136 S.E.2d 67 
(1964). 

The judge, in the exercise of discretion 
and by the authority of the proviso in 
this section, may follow the procedure for 
the admission of testimony and admit 
hospital records in evidence. Sims v. 
Charlotte Liberty Mut. Ins. Co., 257 N.C. 
32, 125 S.E.2d 326 (1962). 


But Only as to Matters Necessary to 
Proper Administration of Justice. — The 
trial judge may ascertain from the physi- 
cian the nature of the evidence involved 
and may determine what part, if any, 
should be disclosed as necessary to the 
proper administration of justice. Obviously, 
the proper administration of justice might 
require disclosure as to certain but not as 
to all matters under the privilege. Lock- 
wood v. McCaskill, 261 N.C. 754, 136 
S.E.2d 67 (1964). 


The proviso in this section does not au- 
thorize a superior court judge to strike 
down the statutory privilege in respect of 
any and all matters concerning which the 
physician might be asked at a deposition 
hearing. Lockwood v. McCaskill, 261 N.C. 
754, 136 S.E.2d 67 (1964); Gustafson v. 
Gustafson, 272 N.C. 452, 158 S.E.2d 619 
(1968), commented on in 46 N.C.L. Rev. 
956 (1968); 47 N.C.L. Rev. 265 (1968). 


The superior court’s finding, inserted in 
the record, that the evidence of a physician 
was necessary to a proper administration 
of justice, takes the physician’s evidence 
out of the privileged communication rule 
provided in this section. State v. Howard, 
272 N.C. 519, 158 S.E.2d 350 (1968). 


The privilege established by this section 
is for the benefit of the patient alone. It is 
not absolute; it is qualified by this section 
itself. A judge of superior court at term 
may, in his discretion, compel disclosure 
of such communications if, in his opinion, 
it is necessary to a proper administration 
of justice and he so finds and enters such 
finding on the record. Neese v. Neese, 1 
N.C. App. 426, 161 S.E.2d 841 (1968). 


This section requires, and the decisions 
of the Supreme Court are to the effect, that 
the trial judge may admit communication 
between physician and patient if in his 
opinion such is necessary to a proper ad- 
ministration of justice. State v. Bryant, 5 
N.C. App. 21, 167 S.E.2d 841 (1969). 


The trial judge may admit a confidential 
communication between a physician and 
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patient if in his opinion such is necessary 
to a proper administration of justice. State 
v. Bryant, 5 N.C. App. 21, 167 S.E.2d 841 
(1969). 

And He Should Not Hesitate to Do So. 
—Judges should not hesitate to require 
disclosure where it appears to them to be 
necessary in order that the truth be known 
and justice be done. Sims v. Charlotte 
Liberty Mut. Ins. Co., 257 N.C. 32, 125 
S.E.2d 326 (1962); State v. Bryant, 5 
N.C. App. 21, 167 S.E.2d 841 (1969). 

But Appellate Court Cannot Exercise 
Trial Judge’s Authority. — The appellate 
court cannot exercise the authority and 
discretion vested in the trial judge by the 
proviso in this section, nor can it repeal 
or amend the statute by judicial decree. 
If the spirit and purpose of the law is 
to be carried out, it must be at the su- 
perior court level. Sims v. Charlotte 
Liberty Mut. Ins. Co., 257 N.C. 32, 125 
S.E.2d 326 (1962). 


In the absence of a finding by the trial 
court that, in its opinion, the admission 
of hospital records was necessary to a 
proper administration of justice, the ap- 
pellate court is compelled to hold that 
their exclusion was not error. Sims v. 
Charlotte Liberty Mut. Ins. Co., 257 N.C. 
32, 125 S.E.2d 326 (1962). 

jJudge’s Finding of Record That Testi- 
mony Necessary.—Before a physician may 
testify to matters arising in his confiden- 
tial relationship with his patient, out stat- 
ute requires that the trial judge find that in 
his opinion such testimony is “necessary to 
a proper administration of justice,” and in 
the absence of such finding appearing of 
record on appeal, it is reversible error for 
the trial judge upon defendant’s exception 
to admit testimony of the insured’s physi- 
cian tending to show that the insured in his 
application for life insurance had made 
misstatements of material facts that would 
avoid the insurer’s liability in his suit to 
cancel the policy issued thereon. Metro- 
politan Life Ins. Co. v. Boddie, 194 N.C. 
199, 139 S.E. 228 (1927). See Creech v. 
Sovereign Camp of the Woodmen of the 
World, 211 N.C. 658, 191 S.E. 840 (1937); 
Yow v. Pittman, 241 N.C. 69, 84 S.E.2d 
297 (1954). 

Where the presiding judge compels dis- 
closure, as provided by this section, he 
shall enter upon the record his finding 
that the testimony is necessary to a 
proper administration of justice. Sims vy. 
Charlotte Liberty Mut. Ins. Co., 257 N.C. 
32, 125 S.E.2d 326 (1962). 

The judge shall enter upon the record 
his finding that the testimony is necessary 
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to a proper administration of justice. State 
v. Bryant, 5 N.C. App. 21, 167 S.E.2d 841 
(1969). 

In construing this section it is incumbent 
on the presiding judge to find the fact, 
and this should appear in the record in sub- 
stance, that in his opinion, the disclosure 
is necessary to a proper administration of 
justice. State v. Bryant, 5 N.C. App. 21, 
167 S.E.2d 841 (1969). 

Order in Chambers for Pretrial Examina- 
tion of Physician. — Prior to the 1969 
amendment to this section, it was held that 
the judge of the superior court had no au- 


§ 8-53.1. 
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thority to enter an order in chambers for 
the pretrial examination of a physician in 
regard to confidential communications of 
his patient. Yow v. Pittman, 241 N.C. 69, 
84 S.E.2d 297 (1954). 

And defendants cannot take the deposi- 
tion of plaintiffs physician because, under 
this section, he is disqualified to testify as 
to information he acquired in attending 
plaintiff in a professional capacity. Waldron 
Buick Co. v. General Motors Corp., 251 
N.C. 201, 110 S.E.2d 870 (1959). 

Cited in State v. Wade, 197 N.C. 571, 
150 S.E. 32 (1929). 


When evidence of physician not privileged notwithstand- 


ing § 8-53.—Notwithstanding the provisions of G.S. 8-53, the physician-patient 
privilege shall not be a ground for excluding evidence regarding the abuse or ne- 
glect of a child under the age of sixteen years or regarding an illness of or injuries 
to such child or the cause thereof, in any judicial proceeding resulting from a re- 
port pursuant to §§ 14-318.2 and 14-318.3. (1965, c. 472, s. 2.) 


§ 8-53.2. Communications between clergymen and communicants.— 


No priest, rabbi, accredited 


Christian Science practitioner, or a clergyman or 


ordaiued minister of an established church shall be competent to testify in any ac- 
tion, suit or proceeding concerning any information which was communicated to 
him and entrusted to him in his professional capacity, and necessary to enable him 
to discharge the functions of his office according to the usual course of his practice 
cr discipline, wherein such person so communicating such information about him- 
self or another is seeking spiritual counsel and advice relative to and growing out 
of the information so imparted, provided, however, that this section shall not apply 
where communicant in open court waives the privilege conferred. (1959, c. 646; 


1963, c. 200; 1967, c. 794. ) 

Editor’s Note— he 1367 amendment 
rewrote this section. 

For note on “Privileged Communications 
—The New North Carolina Priest-Peni- 
tent Statute,” see 46 N.C.L. Rev. 427 
(1968). 

In re Williams, 269 N.C. 68, 152 S.E.2d 
317 (1967), cited in the note below, was 
commented on in 45 N.C.L. Rev. 863, 884, 
924 (1967). 

Statutory Privilege. — Apart from this 
statute, there is no privilege with reference 
to communications between a clergymax, 
or other spiritual advisor, and his com- 


municants or others who seek his advice 
and comfort. In re Williams, 269 N.C. 68, 
152 S.E.2d 317 (1967), decided prior to the 
1967 amendment. 


Section as Ground for Refusal to Be 
Sworn and to Testify—Where no objec- 
tion to the proposed testimony is advanced 
by the defendant on trial or by any “com- 
municant” of the witness, this section does 
not afford justification for his refusal to be 
sworn and to testify. In re Williams, 269 
N.C. 68, 152 S.E.2d 317 (1967), decided 
prior to the 1967 amendment. 


§ 8-53.3. Communications between psychologist and client. — No 


person, duly authorized as a practicing 


nor any of his employees or associates, 


tion which he may have acquired in ren 


psychologist or 
shall be required to disclose any informa- 
dering professional psychological services, 


svchological examiner 
» ’ 


and which information was necessary to enable him to render professional psycho- 
logical services: Provided, that the presiding judge of a superior court may compel 
such disclosure, if in his opinion the same is necessary to a proper administration 


of justice. (1967, c. 910, s. 18.) 

Editor’s Note.—Section 23, c. 910, Ses- 
sion Laws 1967, provides that the act shall 
become effective July 1, 1967. 
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§ 8-54. Defendant in criminal action competent but not compellable 
to testify.—In the trial of all indictments, complaints, or other proceedings 
against persons charged with the commission of crimes, offenses or misdemeanors, 
the person so charged is, at his own request, but not otherwise, a competent wit- 
ness, and his failure to make such request shall not create any presumption against 
him. But every such person examined as a witness shall be subject to cross-ex- 
amination as other witnesses. xcept as above provided, nothing in this section 
shall render any person, who in any criminal proceeding is charged with the com- 
mission of a criminal offense, competent or compellable to give evidence against 
himself, nor render any person compellable to answer any question tending to 
criminate himself. (1856-7, c. 23; 1866, c. 43, s. 3; 1868-9; c. 209, s. 4; 1881, c. 
89, s. 3; c. 110, ss. 2, 3; Code, ss. 1353, 1354; Rev., ss. 1634, 1635; C. Sats: 


1799.) 


Cross References.—See N.C. Const., Art. 
I, § 11. As to provision in preliminary ex- 
amination, see § 15-89. As to exceptions, 
i.e, where witness is not excused from 
testifying on ground that testimony will 
tend to incriminate him, see §§ 1-357, 14- 
38, 14-354, 18-8, 18-27. 

Editor’s Note. — For article discussing 
the limits to self-incrimination, see 15 
N.C.L. Rev. 229. For note concerning 
confessions, see 23 N.C.L. Rev. 364. As to 
compelling accused to speak so that wit- 
ness may identify his voice, see note in 27 
N.C.L. Rev. 262. 

For note on “Constitutional Law—Is the 
Restricted Cross-Examination Rule Em- 
bodied in the Fifth Amendment?’, see 45 
N.C.L. Rev. 1030 (1967). 


Historical Background.—To correctly in- 
terpret and apply this section, it should be 
remembered that at common law, both in 
England and in this country, parties were 
not competent witnesses and were not per- 
mitted to testify. Nonetheless, an admis- 
sion of guilt by defendant was competent 
evidence just as it is competent today. 
Then as now the law applied and gave ef- 
fect to the assumption that one charged 
with crime and wrongful conduct would 
not remain silent when he had an oppor- 
tunity to speak. Such silence was evidence 
of guilt. Thus, when the barrier was re- 
moved, preventing the accused from testi- 
fying and according him a privilege, it was 
proper to provide that his failure to utilize 
the privilege so given should not be re- 
garded as an implied admission. State v. 
Walker, 251 N.C. 465, 112 S.E.2d 61 
(1960). 

Common-law disqualification removed by 
this section. State v. Howard, 222 N.C. 
291, 22 S.E.2d 917 (1942). 

Privilege and Not a Duty.—A defendant 
in a criminal matter can only be examined 
as a witness by his own request. State 
v. Ellis, 97 N.C. 447, 2 S.E. 525 (1887). 

Distinction between This Section and § 
15-89.— There is a distinction between the 


statement made by a prisoner on his pre- 
liminary examination before a magistrate 
under § 15-89 and his testimony given 
under this section as a witness on the trial 
of the cause. On the former he is advised 
of his rights, and such examination is not 
to be an oath On the latter, the defendant, 
at his own request. but not otherwise. is 
competent but not compellable to testify, 
and his testimony thus given is received 
under the sanction of oath. State y. Farrell, 
223 N.C. 804, 28 S.E.2d 560 (1944); State 
v. Sheffield, 251 N.C. 309, 111 S.E.2d 195 
(1959). 

Where the examining magistrate takes 
the preliminary statement of a prisoner 
under the compulsion of an oath, contrary 
to the provisions of § 15-89, and without 
the advice of counsel, such statement may 
not be used against him on the trial, be- 
cause, being thus induced, it is deemed to 
be involuntary. But this has no applica- 
tion to the testimony of a defendant given 
voluntarily as a witness in his own behalf 
under this section. State v. Farrell, 223 N.C. 
804, 28 S.E.2d 560 (1944). 

Where a prisoner made certain confes- 
sions which were induced by hope, and 
therefore inadmissible, but a day or so 
after, upon his examination before a com- 
mittee magistrate, he asked to be examined 
as a witness on his own behalf, when he 
admitted that he had made the confessions, 
but said that they were not true, it was 
held, that his evidence given before the 
magistrate was admissible against him, and 
it was for the jury to say whether they 
believed the confessions, or that part of his 
evidence declaring that the confessions 
were not true. State v. Ellis, 97 N.C. 447, 
2 S.E. 525 (1887). 

The word “presumption” as used in this 
section is equivalent to what is at present 
generally understood by the word “infer- 
ence.” State v. Bailey, 4 N.C. App. 407, 167 
S.E.2d 24 (1969). 

Defendant Treated as Other Witnesses. 
—When the defendant exercises this privi- 
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lege he is treated just as any other witness 
and thereby subjects himself to all the dis- 
advantages of that position. State v. Efler, 
85 N.C. 585 (1881); State v. Hawkins, 115 
N.C. 712, 20 S.E. 623 (1894); State v. 
Auston, 223 N.C. 203, 25 S.E.2d 613 (1943). 

Where a defendant in a criminal prose- 
cution testifies in his own behalf he waives 
his constitutional privilege not to answer 
questions tending to incriminate him and 
is subject to cross-examination for the 
purpose of impeaching his credibility as 
other witnesses. State v. Griffin, 201 N.C. 
541, 160 S.E. 826 (1931). 

Extent of Cross-Examination Permit- 
ted. — Cross-examination of a defendant 
under this section is not confined to mat- 
ters brought out on direct examination, 
but questions are admissible to impeach, 
diminish or impair the credit of the wit- 
ness. State v. Dickerson, 189 N.C. 327, 127 
S.E. 256 (1925). 

When a defendant voluntarily becomes a 
witness in his own behalf, he is subject to 
cross-examination and impeachment as any 
other witness, and it is proper for the so- 
licitor to ask him questions concerning his 
prior criminal record for the purpose of im- 
peaching him, provided the questions are 
based on information and are asked in good 
faith. State v. Weaver, 3 N.C. App. 439, 
165 S.E.2d 15 (1969). 

Denial of Impeaching Questions.—When 
defendant denies impeaching questions as 
to his prior criminal record, his answers 
are conclusive in the sense that they can- 
not be rebutted by other evidence, but the 
solicitor is not precluded from rephrasing 
his questions to include such details as the 
docket number of the case, the name of the 
court, the date of trial, the offense charged, 
and the sentence imposed. State v. Weaver, 
3 N.C. App. 439, 165 S.E.2d 15 (1969). 

Testimony May Be Used in Subse- 
quent Trial. — Where a defendant, in a 
prosecution for another crime, testified in 
his own behalf, after having been informed 
of his privilege not to testify, admissions 
made by him are competent evidence 
against him in a subseqeuent trial. State v. 
Simpson, 133 N.C. 676, 45 S.E. 567 (1903). 

Failure to Take Stand—The failure of 
the prisoner charged with homicide to take 
the witness stand voluntarily will not cre- 
ate a presumption against him. State v. 
Bynum, 175 N.C. 777, 95 S.E. 101 (1918). 

Court need not charge that failure of de- 
fendant to testify should not be considered 
against him in absence of request. State 
vy. Jordan, 216 N.C. 356, 5 S.H.2d. 156 
(1939). 

Where defendant moved to set aside the 
verdict on ground that the jury, without 
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defendant’s consent, took into its room the 
complaint in a civil action relating to the 
subject matter of the prosecution, which 
had been admitted in evidence without ob- 
jection, and typed notes of the argument 
of counsel for the prosecution containing 
reference to defendant’s failure to testify, 
it was error to permit the jury to take such 
papers into the jury room and retain same 
while in its deliberations, and defendant’s 
motion to set aside the verdict should have 
been allowed. State v. Stephenson, 218 N.C. 
258, 10 S.E.2d 819 (1940). 

Same—How Far Subject to Comment.— 
The introduction or nonintroduction of a 
party as a witness in his own behalf should 
be the subject of comment only as the 
introduction or mnonintroduction of any 
other witness might be. Goodman v. 
Sapp, 102 N.C. 477, 9 S.E. 483 (1889). 

The failure of defendant to testify in his 
own behalf should not be made the sub- 
ject of comment by the court except to in- 
form the jury that a defendant may or may 
not testify in his own behalf as he may see 
fit, and that his failure to testify does not 
create any presumption against him. State 
v. McNeill, 229 N.C. 377, 49 S.E.2d 733 
(1948); State v. Bovender, 233 N.C. 683, 
65 S.E.2d 323 (1951); State v. Bailey, 4 
N.C. App. 407, 167 S.E.2d 24 (1969). 

It is the privilege, but not the duty, of 
a party to an action to offer himself as a 
witness in his own behalf, and he is not 
the proper subject for unfriendly criticism 
because he declines to exercise a privilege 
conferred upon him for his own benefit 
merely. The fact is not the subject of 
comment at all, certainly not unless under 
very peculiar circumstances, which must 
be .necessarily passed upon by the judge 
presiding at the trial, as a matter of sound 
discretion. Gragg v. Wagner, 77 N.C. 
246 (1877). 

This section is interpreted as denying 
the right of counsel to comment on the 
failure of a defendant to testify. The rea- 
son for the rule is that extended comment 
from the court or from counsel for the 
State or defendant would tend to nullify 
the declared policy of the law that the 
failure of one charged with crime to tes- 
tify in his own behalf should not create a 
presumption against him or be regarded as 
a circumstance indicative of guilt or un- 
duly accentuate the significance of his si- 
lence, To permit counsel for a defendant to 
comment upon or offer explanation of the 
defendant’s failure to testify would open 
the door for the prosecution and create a 
situation that this section was intended to 
prevent. State v. Bovender, 233 N.C. 683, 
65 S.E.2d 323 (1951). 
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Where a defendant’s wife and three 
other women, and several men testified in 
his behalf, but he did not testify, to say 
that the defendant was “hiding behind his 
wife’s coat tail” is tantamount to comment 
on his failure to testify, which is not per- 
mitted by this section. State v. McLamb, 
235 N.C. 251, 69 S.E.2d 537 (1952). 

Statement by solicitor in the presence of 
the jury that he had not said a word about 
defendant not going to the witness stand 
violated this section. State v. Roberts, 243 
N.C. 619, 91 S.E.2d 589 (1956). 

Under the circumstances, it was not im- 
proper for the solicitor to say that no one 
had testified in contradiction of a certain 
witness. State v. Walker, 251 N.C. 465, 112 
S.E.2d 61 (1960). 

General Character Can Be Shown. — 
When a prosecutor or defendant in a crim- 
inal action goes upon the stand as a wit- 
ness he becomes just as any other witness, 
and his general character can be proven, 
not only as it was before a charge affect- 
ing it was made, but as it is at the date he 
goes upon the stand. State v. Spurling, 
118 N.C. 1250, 24 S.E. 533 (1896). 

Same Not in Issue unless So Placed.— 
Where a defendant goes on the witness 
stand and testifies, he does not thereby put 
his character in issue, but only puts 
his testimony in issue, and the State may 
introduce evidence tending to show the 
bad character of the witness solely for the 
purpose of contradicting him. State v. 
Foster, 130 N.C. 666, 41 S.E. 284 (1902); 
State v. Cloninger, 149 N.C. 567, 63 S.E. 
154 (1908). 

When defendant does not go upon the 
stand, and does not offer evidence of good 
character, his character is not in issue and 
it may not be impeached by the State. 
State v. Proctor, 213 N.C. 221, 195 S.E. 816 
(1938). 

Unless a defendant in a criminal pros- 
ecution testifies as a witness, thereby sub- 
jecting himself to impeachment, or pro- 
duces evidence of his good character to re- 
pel the charge of crime, the State may not 
show his bad character for any purpose. 
State v. McLamb, 235 N.C. 251, 69 S.E.2d 
537 (1952). 

Same—Where Introduced by Defendant. 
—When the defendant introduces evidence 
himself to prove his good character, then 
that evidence is substantive evidence, and 
may be considered by the jury as such. 
State v. Cloninger, 149 N.C. 567, 63 S.E. 
154 (1908). 

The right of the defendant to offer testi- 
money of his good character does not de- 
pend upon his having been examined as a 
witness in his own behalf. State v. Hice, 
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117 N° Gs 782,°23°S. E2357 (1895); State-v 
McKinnon, 223 N.C. 160, 25 S.E.2d 606 
(1943). 

“In declaring him to be ‘a competent 
witness’ we understand the statute to mean 
that he shall occupy the same position with 
any other witness, be under obligation to 
tell the truth, entitled to the same privi- 


leges, receive the same protection, and 
equally liable to be impeached or dis- 
credited .... But by availing himself of 


the statute he assumes the position of a 
witness and subjects himself to all the dis- 
advantages of that position, and his credi- 
bility is to be weighed and tested as that 
of any other witness.” State v. Efler, 85 
N.C. 585 (1881); State v. Traylor, 121 
N.C. 674, 28 S.E. 493 (1897). 

Same—Put in Issue by State—Where, 
in the trial of a criminal action, the de- 
fendant testifies in his own behalf and in- 
troduces no evidence as to his general 
character, but the State introduces evi- 
dence to show that such character is bad, 
it was held that such evidence by the State 
can be considered only as affecting the 
credibility of the defendant as a witness 
and not as a circumstance in determining 
the question of his guilt or innocence. 
State v. Traylor, 121 N.C. 674, 28 S.E. 
493 (1897). 

Cross-Examination as to Conviction 
Subsequently Set Aside—While it was im- 
proper for the solicitor to cross-examine 
defendant concerning a conviction for 
felonious assault when this conviction had 
been subsequently set aside and on retrial 
defendant had been convicted only of sim- 
ple assault—if the solicitor knew such was 
the case—defendant was hardly prejudiced 
when he had admitted convictions for a 
large number of different criminal offenses 
committed over a long period of years. 
State v. Weaver, 3 N.C. App. 439, 165 
S.E.2d 15 (1969). 

Where There Are Two or More De- 
fendants. — Even prior to the enactment 
of this section on a trial for an affray one 
defendant could not oppose the testifying 
of his codefendant for himself, the State’s 
counsel not objecting. State v. Hamlett, 
85 N.C. 520 (1881). 

Testifying as to Confessions.—The de- 
fendant in a criminal action is competent 
as a witness in his own defense upon the 
preliminary hearing of the trial judge, as 
to whether confessions he had made to 
the officers of the law were voluntarily 
made or induced from him contrary to 
law. State v. Whitener, 191 N.C. 659, 
132 S.E. 603 (1926). 

Weight Given Testimony Is for Jury.— 
While the interpretations of this section 
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require defendant’s testimony to be scruti- 
nized, it is the province of the jury to de- 
termine from his demeanor and the attend- 
ing circumstances the weight which they 
will accord his testimony, and a charge of 
the court that “the law presumes” that 
he is naturally laboring under the temp- 
tation to testify to whatever he thinks may 
be necessary to clear himself and that the 
jury should take into consideration what a 
conviction would mean to defendant, etc., 
is held to impose a burden and cast a 
shadow upon his testimony greater than 
the law requires and to constitute reversi- 
ble error, State v. Wilcox, 206 N.C. 691, 
175 S.E. 122 (1934). 

Constitutional Provision as to Self-In- 
crimination—See N.C. Const., Art. I, § 
11, and note thereto. 


Prejudice Removed by Instruction. — If 
the defendant elects not to testify as a 
witness in his own defense any comment 
by the solicitor, calling attention to this 
failure, is improper; but where the pre- 
siding judge carefully instructs the jury 
that defendant’s failure to testify in his 
own defense should not be construed in 
anywise to his prejudice, the presiding 
judge properly and effectively removes 
any prejudicial effect that might result 
from the solicitor’s argument. State v. 
Lewis, 256 N.C. 430, 124 S.E.2d 115 (1962). 

Erroneous Instructions. — While it is 
proper for the court to instruct the jury 
to scrutinize testimony of a defendant in a 
criminal prosecution because of his inter- 
est in the verdict, it is error for the court 
to fail to follow such instructions with a 
charge that if after such scrutiny the jury 
finds him worthy of belief they should 
give his testimony as full credit as they 
would that of any other witness. State v. 
Dee, 214 N.C. 509, 199 S.E. 730 (1938). 

An instruction that the jury should scru- 
tinize defendant’s testimony in his own 
behalf because of his interest in the ver- 
dict, but if after doing so they were satis- 
fied he told the truth, they should give his 
testimony the same weight they would 
give that of any “interested witness,” per- 
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force impeaches the testimony of defen- 
dant contrary to this section, and the perti- 
nent decisions, and constitutes prejudicial 
error. State v. Dee, 214 N.C. 509, 199 S.E. 
730 (1938). 

A charge to the jury to “very carefully 
and very cautiously scrutinize” defendant’s 
testimony is not to be commended. State 
v. Auston, 223 °N:C. 203, 25 S.E.2d 613 
(1943). 

An instruction that defendant had the 
prerogative not to testify and to rely on 
the weakness of the State’s evidence, and 
by her plea of not guilty challenged the 
truthfulness and sufficiency of the testi- 
mony, is held incomplete and erroneous in 
failing to charge that her failure to take 
the stand did not create any presumption 
against her, but the error was not preju- 
dicial in view of the record. State v. 
Rainey, 236 N.C. 738, 74 S.E.2d 39 (1953). 

Proper Instruction. — The court’s re- 
marks to the jury in instructing them that 
defendant was within his rights in not tes- 
tifying, and that his failure to testify 
should not be considered against him, were 
held without error upon defendant’s excep- 
tion. State v. Horne, 209 N.C. 725, 184 
S.E. 470 (1936). 

A charge to the effect that a defendant 
has a right not to testify and that his fail- 
ure to testify should not be considered as 
a circumstance against him, will not be 
held for error on the ground that it called 
to the jury’s attention the fact of defen- 
dant’s absence from the stand. State v. 
Wood, 230 N.C. 740, 55 S.E.2d 491 (1949). 

Applied in State v. Turner, 253 N.C. 37, 
116 S.E.2d 194 (1960); State v. Stephens, 
262 N.C. 45, 136 S.E.2d 209 (1964). 


Quoted in State v. Paige, 272 N.C. 417, 
158 S.E.2d 522 (1968). 

Cited in State v. Davis, 272 N.C. 102, 157 
S.E.2d 671 (1967); State v. Colson, 194 
N.C. 206, 139 S.E. 230 (1927); State v. 
McLeod, 198 N.C. 649, 152 S.E. 895 (1930); 
State v. Spivey, 198 N.C. 655, 153 S.E. 255 
(1930); State v. Vernon, 208 N.C. 340, 180 
S.E. 590 (1935); York v. York, 212 N.C. 
695, 194 S.E. 486 (1938). 


§ 8-55. Testimony enforced in certain criminal investigations; im- 
munity.—If any justice, judge or magistrate of the General Court of Justice, or 
justice of the peace, or mayor of a town shall have good reason to believe that 
any person within his jurisdiction has knowledge of the existence and establish- 
ment of any faro bank, faro table or other gaming table prohibited by law, or of 
any place where intoxicating liquors are sold contrary to law, in any town or 
county within his jurisdiction, such person not being minded to make voluntary 
information thereof on oath, then it shall be lawful for such justice of the peace, 
magistrate, mayor, or judge to issue to the sheriff of the county or to any constable 
of the town or township in which such faro bank, faro table, gaming table, or 
place where intoxicating liquors are sold contrary to law is supposed to be, a sub- 
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poena, capias ad testificandum, or other summons in writing, commanding such 
person to appear immediately before such justice of the peace, magistrate, mayor 
or judge and give evidence on oath as to what he may know touching the exis- 
tence, establishment and whereabouts of such faro bank, faro table or other gam- 
ing table, or place where intoxicating liquors are sold contrary to law, and the 
name and personal description of the keeper thereof. Such evidence, when ob- 
tained, shall be considered and held in law as an information on oath, and the 
justice, magistrate, mayor or judge may thereupon proceed to seize and arrest 
such keeper and destroy such table, or issue process therefor as provided by law. 
No person shall be excused, on any prosecution, from testifying touching any 
unlawful gaming done by himself or others; but no discovery made by the witness 
upon such examination shall be used against him in any penal or criminal prose- 
cution, and he shall be altogether pardoned of the offenses so done or participated 
in by him. (R. C., c. 35, s, 50; 1858-9, c. 34, s. Fer Gode,ss.21050, 71215 741880: 
CAO ReV.,. 25010375 3/213 19isscn 14 CoS eS 1800 ; 1969, c. 44, s. 22.) 

Cross Reference.—See also, § 18-27. to the State; nor does it violate N.C. 

Editor’s Note.—The 1969 amendment Const., Art. I, § 11, for the reason that 
substituted “If any justice, judge or mag- the said statute grants a pardon to the 
istrate of the General Court of Justice, or witness. In re Briggs, 135 N.C. 118, 47 


justice of the peace, or mayor of a town” 
for “If any justice of the peace, magistrate 
of police, mayor of a town, or judge of the 
Supreme or superior courts” at the begin- 
ning of the section. 

Section Constitutional. — This section is 
not unconstitutional by reason of the Fifth 
Amendment to the Constitution of the 
United States, because it does not apply 


S.E. 403 (1904). 

Witness Compellable to Testify. — In a 
prosecution for gaming a witness may be 
compelled to testify, although his answer 
tends to criminate him, since he is par- 
doned for the offense. State v. Morgan, 
133 N.C. 743, 45 S.E. 1033 (1903). 

Cited in State v. Foster, 228 N.C. 72, 44 
S.E.2d 447 (1947). 


§ 8-56. Husband and wife as witnesses in civil action.—In any trial 
or inquiry in any suit, action or proceeding in any court, or before any person 
having, by law or consent of parties, authority to examine witnesses or hear evi- 
dence, the husband or wife of any party thereto, or of any person in whose behalf 
any such suit, action or proceeding is brought, prosecuted, opposed or defended, 
shall, except as herein stated, be competent and compellable to give evidence, as 
any other witness on behalf of any party to such suit, action or proceeding. Nothing 
herein shall render any husband or wife competent or compellable to give evi- 
dence for or against the other in any action or proceeding in consequence of adul- 
tery, or in any action or proceeding for divorce on account of adultery; or in any 
action or proceeding for or on account of criminal conversation, except that in ac- 
tions of criminal conversation brought by the husband in which the character of 
the wife is assailed she shall be a competent witness to testify in refutation of such 
charges: Provided, however, that in all such actions and proceedings, the husband 
or wife shall be competent to prove, and may be required to prove, the fact of 
marriage. No husband or wife shall be compellable to disclose any confidential 


communication made by one to the other during their marriage. (1866, c. 43, ss. 
3,4; C. C. P., s. 341; Code, s. 588; Rev., s. 1636; 1919, c. 18; C. S., s. 1801; 1945, 


c. 635.) 


Cross References. — As to competency 
in criminal actions, see § 8-57 and note 
thereto. See also, § 8-50. 

Editor’s Note.—For note on privileged 
communications between husband and wife, 
see 15 N.C. L. Rev. 282. As to competency 
of husband and wife to testify in action for 
criminal conversation, see 26 N.C.L. Rev. 
206. 

Hicks v. Hicks, 271 N.C. 204, 155 S.E.2d 
799 (1967), cited in the note below, was 
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commented on in 46 N.C.L. Rev. 643 
(1968). 
In General. — Husbands and wives are 


competent and compellable to give evi- 
dence for or against each other, save only 
in the particular cases mentioned in the 
section. Barringer v. Barringer, 69 N.C. 
179 (1873). 

Common Law.—North Carolina recog- 
nized the common-law privilege attaching 
to confidential communications between 
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husband and wife before it was written in 
this section. Hicks v. Hicks, 271 N.C. 204, 
155 S.E.2d 799 (1967). 


At common law husband and wife were 
absolutely incompetent to testify in an ac- 
tion to which either was a party. Hicks v. 
Hicks, 4 N.C. App. 28, 165 S.E.2d 681 
(1969). 

Design of Section.—This legislation is 
based upon the gravest reasons of public 
policy and is designed, not only to prevent 
collusion where the same exists, but to 
remove the opportunity for it. Hicks v. 
Hicks, 4 N.C. App. 28, 165 S.E.2d 681 
(1969). 

This section was designed to remove the 
common-law disabilities, except in the in- 
stances therein set out. It disqualifies both 
spouses from testifying for or against the 
other in any action or proceeding in con- 
sequence of adultery or for divorce on ac- 
count of adultery. The purpose of the ex- 
ception is to prevent collusion in divorce 
actions. But it does not prevent the party 
charged with adultery from denying the 
charge. Hicks v. Hicks, 4 N.C. App. 28, 165 
S.E.2d 681 (1969). 

Exceptions. — This section makes hus- 
band and wife competent and compellable 
witnesses in all cases, except that in three 
cases named, ie., in criminal actions, in 
any action for divorce on account of adul- 
tery, or action for criminal conversation, it 
is provided that the husband and wife shall 
not be competent or compellable “to give 
evidence for or against the other.” Hicks 
v. Hicks, 4 N.C. App. 28, 165 S.E.2d 681 
(1969). 

A confidential communication between 
husband and wife is privileged. Hicks v. 
Hicks, 271 N.C. 204, 155 S.E.2d 799 (1967). 

And neither spouse may he compelled 
to disclose it when testifying as a witness. 
Hicks v. Hicks, 271 N.C. 204, 155 S.E.2d 
799 (1967). 

Whatever is known by reason of that 
intimacy [marriage] should be regarded 
as knowledge confidentially acquired, and 
neither husband nor wife should be al- 
lowed to divulge it to the danger or dis- 
grace of the other. Hicks v. Hicks, 271 
N.C. 204, 155 S.E.2d 799 (1967). 


Section Does Not Render Voluntary 
Disclosure Incompetent. — ‘This section 
means that neither shall be compelled to 
disclose any such confidential communica- 
tion, but does not perforce render a volun- 
tary disclosure thereof incompetent. Hage- 
dorn v. Hagedorn, 211 N.C. 175, 189 S.E. 
507 (1937), citing Nelson v. Nelson, 197 
N.C. 465, 149 S.E. 585 (1929). 

While an act of intercourse between hus- 
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band and wife is a confidential communica- 
tion between them within the purview of 
this section, the statute does not preclude 
the husband from voluntarily denying the 
intercourse with the wife, asserted by her 
as condonation in his action for divorce on 
the ground of adultery, his testimony be- 
ing otherwise competent, since the statute 
does not preclude the voluntary disclosure 
or confidential communications, but pro- 
vides merely that neither spouse may be 
compelled to divulge such communications. 
Biggs v. Biggs, 253 N.C. 10, 116 S.E.2d 
178 (1960). But see criticism relating to 
this holding in Hicks v. Hicks, 271 N.C. 
204, 155 S.E.2d 799 (1967), in which the 
court declined to follow this case. 


Communications Not Protected.—Only 
confidential communications are within the 
rule: hence a communication made in the 
known presence of a third person, or one 
relating to business matters which in their 
nature might be expected to be divulged, is 
not protected. Hicks v. Hicks, 271 N.C. 
204, 155 S.E.2d 799 (1967). 


A tape recording, made by the husband 
without the wife’s knowledge, of a con- 
yersation between them while alone, except 
for the presence of their eight-year-old 
child who was singing and playing at the 
time, was incompetent evidence over the 
wife’s objection. Hicks v. Hicks, 271 N.C. 
204, 155 S.E.2d 799 (1967). 


By admitting a tape recording of the 
wife’s conversation in evidence, the court 
enabled the husband to use mechanical 
means of repeating her words, thus ac- 
complishing indirectly what he could not 
do directly under this section. Hicks v. 
Hicks, 271 N.C. 204, 155 S.E.2d 799 (1967). 

Evidence in Defense of Self. — Where 
two of plaintiff’s witnesses said they had 
had intercourse with defendant wife since 
her marriage to the plaintiff and defendant 
denied the testimony of these witnesses, 
referring to the exceptions in this section, 
the Supreme Court said that if the inten- 
tion had been to exclude the husband and 
wife absolutely as witnesses in such cases, 
the proviso would have been that the hus- 
band and wife were not competent or com- 
pellable as witnesses. The proviso merely 
disqualifies both spouses from testifying 
for or against the other. The court held 
that her testimony was not prohibited by 
the statute because she did not testify for 
the husband so as to enable him to obtain 
a collusive divorce, nor did she testify 
against him to prove anything against him. 
Her evidence was in defense of herself, and 
not for or against the other party, and the 
statute disqualifies neither as a witness in 
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his or her own behalf, except only when 
it is for or against the other. These words 
(for or against each other) mean some- 
thing, and when given their natural signifi- 
cance simply prevent either party proving 
a ground of divorce against the other or 
for the other by his or her own testimony. 
Hicks v. Hicks, 4 N.C. App. 28, 165 S.E.2d 
681 (1969). 


Testimony as to Adultery of Wife to Ex- 
plain Separation.—Where the wife sets up 
abandonment as a defense in the husband’s 
action for divorce on the ground of two 
years’ separation, the husband may testify 
as to the adultery of his wife in order to 
explain his separation from the wife and 
to establish his defense of recrimination, 
the husband’s testimony being neither for 
nor against the wife on the issue of adul- 
tery and therefore does not come within 
the purview of this section or § 50-10. 
Hicks v. Hicks, 4 N.C. App. 28, 165 S.F.2d 
681 (1969). 

Divorce for Adultery. — In divorce for 
alleged adultery, neither the husband nor 
the wife is a competent witness, Horne v. 


Horne, 75 N.C. 101 (1876); Perkins v. 
Perkins, 88 N.C. 41 (1883); Becker v. 
Becker, 262 N.C. och}, ality Apleepyeh Wiley; 
(1964). 


In the wife’s action for criminal conver- 
sation with her husband and the alienation 
of his affections, testimony by the wife rela- 
tive to statements made to her by her hus- 
band tending to show his illicit relationship 
with defendant are incompetent. Knighten 
v. McClain, 227 N.C. 682, 44 S.E.2d 79 
(1947). 

Contradiction by Wife.—Under this sec- 
tion, a wife, sued for divorce for adultery, 
is competent to deny the evidence of wit- 
nesses that she was guilty of adultery with 
them. Broom v. Broom, 130 N.C. 562, 41 
S.E. 673 (1902); Biggs v. Biggs, 253 N.C. 
10, 116 S.E.2d 178 (1960). 
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Same — Criminal Conversation. — In an 
action for criminal conversation wherein 
the husband has testified to immoral rela- 
tions between his wife and the defendant, 
the wife is a competent witness for the de- 
fendant for the purpose of refuting the 
charges made against her character. Chest- 
nut v. Sutton, 204 N.C. 476, 168 S.E. 680 
(1933). 

Confidential Communications — Defined. 
—The confidential communications made 
between husband and wife which neither 
will be compelled to disclose, are those 
which are communicated “during their mar- 
riage.” Whitford v. North State Life Ins. 
Co., 163 N.C. 223, 79 S.E. 501 (1913). 

Same — Protected. — The confidential 
communications between husband and wife 
cannot, on the grounds of public policy, be 
admitted in evidence. State vy. Brittain, 117 
N.C. 783, 23 S.E. 433 (1895). 


In a suit in equity to set aside a judg- 
ment rendered in an action at law for fraud, 
letters from the plaintiff in the former ac- 
tion to his wife respecting fraud in that ac- 
tion are properly excluded when the letters 
are obtained by a third party with the con- 
sent of the wife, the letters being privileged 
communications and inadmissible against 
either the husband or the wife. McCoy v. 
Justice, 199 N.C. 602, 155 S.E. 452 (1930). 

Where a witness for the State has writ- 
ten a letter to his wife, and his wife, with- 
out his knowledge or consent, has given 
the letter to the defendant, the witness 
cannot be cross-examined relative to the 
letter in an attempt to prove bias. State Vv. 
Banks, 204 N.C. 233, 167 S.E. 851 (1933). 

Applied in Rouse vy. Creech, 203 N.C. 
378, 166 S.E. 174 (1932) (action by hus- 
band for criminal conversation). 

Cited in Nelson v. Nelson, 197 N.C. 465, 
149 S.E. 585 (1929). 


§ 8-57. Husband and wife as witnesses in criminal actions, — The 
husband or wife of the defendant, in all criminal actions or proceedings, shall be 
a competent witness for the defendant, but the failure of such witness to be ex- 
amined shall not be used to the prejudice of the defense. Every such person ex- 
amined as a witness shall be subject to be cross-examined as are other witnesses. 
No husband or wife shall be compellable to disclose any confidential communica- 
tion made by one to the other during their marriage. Nothing herein shall render 
any spouse competent or compellable to give evidence against the other spouse in 
any criminal action or proceeding, except to prove the fact of marriage and facts 
tending to show the absence of divorce or annulment in cases of bigamy and in 
cases of criminal cohabitation in violation of the provisions of G.S. 14-183, and 
except that in all criminal prosecutions of a spouse for an assault upon the other 
spouse, or for any criminal offense against a legitimate or illegitimate or adopted 
or foster minor child of either spouse, or for abandonment, or for neglecting to 
provide for the spouse’s support, or the support of the children of such spouse, it 


223 


§ 8.57 


Cu. 8. EvipENCE—WITNESSES 


§ 8-57 


shall be lawful to examine a spouse in behalf of the State against the other spouse: 
Provided that this section shall not affect pending litigation relating to a criminal 
offense against a minor child. (1856-7, c. 23; 1866; c. 43; 1868-9, c. 209; 1881, 
c. 110; Code, ss. 588, 1353, 1354; Rev., ss. 1634, 1635, 1636; Ci S. eal eu2 000, 
©. 13, 8. 1; c. 361; 1951, c. 296; 1957, c. 1036; 1967, c. 116.) 


Cross Reference—As to competency in 
civil action, see § 8-56 and note thereto. 

Editor’s Note.—The 1967 amendment re- 
wrote the last sentence. 

In General.—Under this section the hus- 
band or wife is a competent witness for the 
defendant in all criminal actions or pro- 
ceedings. But neither is competent or com- 
pellable to give evidence against the other 
in any criminal proceeding. State v. Har- 
bison, 94 N.C. 885 (1886). See State v. 
Watson, 215 N.C. 387, 1 5.H.2d 886 (1939). 

Under this section a wife is neither com- 
petent nor compellable to testify against 
her husband in a criminal proceeding, 
hence hearsay evidence of her declara- 
tions, not made in his presence or by his 
authority, which would be prejudicial to 
the husband, is inadmissible. State v. Reid, 
178 N.C. 745, 101'°S.E. 104 (1919). See 
State v. Cotton, 218 N.C. 577, 12 S.E.2d 
246 (1940). 

Common Law.—At common law the 
husband or wife of the defendant in a crim- 
inal case was incompetent to testify either 
for the State or for the defense. State v. 
Alford, 274 N.C. 125, 161 S.E.2d 575 
(1968). 

Discretion of Trial Judge—Where the 
defendant husband is alleged to have 
stolen certain property, it is competent 
for him to introduce his wife as a witness 
to prove from what source he got the 
money to pay for such property, but unless 
he introduces her in proper time it rests 
within the discretion of the trial judge 
whether her testimony will be received. 
State v. Lemon, 92 N.C. 790 (1885). 

A wife cannot be compelled to testify 
against her husband in a criminal action; 
but when she takes the stand in his behalf, 
she is subject to cross-examination in the 
same manner and to the same extent as 
any other witness. State v. Tola, 222 N.C. 
406, 23 S.E.2d 321 (1942). 


Confidential Communication. — Testi- 
mony of a witness that at the time of the 
arrest of the defendant, by the officers of 
the law, his wife was present and said to 
him: “I told you that you would get into 
it if you did not stay with me like I wanted 
you to,’ to which he replied: “hush,” is 
not a confidential communication between 
husband and wife with the contempla- 
tion of this section and may be testified to 
by the witness who was present and heard 
it, and is some evidence of guilt in con- 


nection with the other evidence in the 
case. State v. Freeman, 197 N.C. 376, 148 
S.E. 450 (1929). 

The confidential communications be- 
tween husband and wife cannot, on the 
grounds of public policy, be admitted in 
evidence. State v. Brittain, 117 N.C. 783, 
23 S.E. 433 (1895). 

Competency of Divorced Parties. — A 
divorced husband is incompetent to testify 
against the divorced wife in the trial of an 
indictment against her for fornication and 
adultery which occurred prior to the di- 
vorce. State v. Raby, 121 N.C. 682, 28 S.E. 
490 (1897). 

Divorced Spouse as Witness in Prosecu- 
tion for Felony.—Where the former hus- 
band or wife is prosecuted for a felony, the 
divorced spouse is a competent witness to 
testify for the State as to what occurred 
during the subsistence of their marriage in 
his or her presence when the alleged felony 
was being committed. State v. Alford, 274 
N.C. 125, 161 S.E.2d 575 (1968). 


Husband May Testify against Wife in 
Assault.—Conversely to the rule enunci- 
ated in this section, that a wife may testify 
against her husband in actions for assault 
against her, it appears that a husband may 
testify in assaults by the wife against him, 
and this was so held. State v. Davidson, 
77 N.C. 522 (1877); State v. Alderman, 
182 N.C. 917, 110 S.E. 59 (1921). 

In case of assault and battery with in- 
tent to kill by poison, with evidence tend- 
ing to show the previous threats of the 
wife, and that the poison was put into the 
food prepared by the daughter in her 
mother’s presence at their home, and that 
the husband was poisoned from eating 
thereof, the testimony of the husband as 
to his wife’s previous threats is not inad- 
missible under the provisions of this sec- 
tion, but is admissible for the purpose of 
showing knowledge and identifying the 
perpetrators of the crime, and is distin- 
guishable from the rule that threats are 
ordinarily inadmissible on trials for as- 
sault and battery. State v. Alderman, 182 
N.C. 917, 110 S.E. 59 (1921). 

The rule that neither the husband nor 
wife is competent to testify against the 
other in criminal cases does not apply to 
proof of assault by the one upon the other. 
State v. French, 203 N.C. 632, 166 S.E. 
747 (1932). 

Effect of Marriage Subsequent to As- 
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sault—The fact that subsequent to an as- 
sault the defendant marries the prosecuting 
witness does not render her an incompe- 
tent witness against him at the trial. State 
vo) brices 2650 N.C: 703, 144 S.E.2d 865 
(1965). 

A wife under this section is not compe- 
tent to testify against her husband in a 
prosecution for felonious burning and the 
admission of her testimony entitles him 
to a new trial. State v. Kluttz, 206 N.C. 
726, 175 S.E. 81 (1934). 

Failure of Wife to Appear and Testify. 
—The failure of the wife to be examined 
as a witness in behalf of a husband tried 
for a criminal offense, is expressly ex- 
cluded as evidence to the husband’s preju- 
dice by this section, though she is com- 
petent to testify. State v. Harris, 181 N.C. 
600, 107 S.E. 466 (1921). 

Where the trial judge has properly ex- 
cluded from the consideration by the jury 
testimony relating to the wife’s failure to 
appear and testify in behalf of her hus- 
band on his trial for a homicide, the pris- 
oner may not successfully complain of 
error on appeal in the failure of the trial 
judge to again instruct the jury thereon, 
when there has been no exception taken 
to the charge of the court or the refusal of 
any prayer for instruction on the subject. 
State v. Harris, 181 N.C. 600, 107 S.E. 
466 (1921). 

Where a prisoner’s wife, on his trial for 
a homicide, has failed to appear and be 
examined in her husband’s defense, and a 
witness has testified to facts relating 
thereto, before the trial judge has had op- 
portunity to rule upon the prisoner’s ob- 
jection, the reading of this section by the 
trial judge to the jury, and his telling 
them they must not consider this failure 
of the wife to appear as evidence to the 
prisoner’s prejudice, renders the error 
harmless, if any was committed. State v. 
Harris, 181 N.C. 600, 107 S.E. 466 (1921). 

During the absence of the judge, the 
solicitor in his argument to the jury called 
the jury’s attention to the fact that de- 
fendant’s wife had not testified in his be- 
half, and persisted in the argument after 
objection by defendant’s counsel. Upon 
its return, the court sustained the objec- 
tion, and near the conclusion of its charge 
to the jury stated that the law did not 
permit such comment and that the jury 
should not let the argument influence it. 
The solicitor’s comment violated this sec- 
tion, and was prejudicial, and called for 
Prompt peremptory and certain caution by 
the court not only that the argument 
should be disregarded but that the failure 
of defendant’s wife to testify should not 
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be considered to his prejudice, and the ac- 
tion of the court in merely sustaining the 
objection and the caution later given by 
the court near the conclusion of the charge 
was insufficient to free the case of prejudice. 
State v. Helms, 218 N.C. 592, 12 S.E.2d 
243 (1940). 

Threats. — In a homicide case, where 
there is a plea and evidence of self-de- 
fense, it is competent for defendant’s wife 
to testify to a threat made by deceased 
against her husband, which she communi- 
cated to defendant before the killing. State 
v. Rice, 222 N.C. 634, 24 S.E.2d 483 (1943). 

Abandonment of Wife. — Under this 
section the wife is a competent witness 
against her husband as to the fact of 
abandonment, or neglect to provide ade- 
quate support. State v. Brown, 67 N.C. 
470 (1872). 

Proof of Marriage—vThe wife is com- 
petent to prove the fact of marriage under 
an indictment against her husband for 
abandonment. State v. Chester, 172 N.C. 
946, 90 S.E. 697 (1916). The holding was 
otherwise under a former wording of the 
statute. State v. Brown, 67 N.C. 470 
(1872). 

Same—Bigamy.—In an indictment for 
bigamy the first wife of the defendant is 
a competent witness to prove the mar- 
riage, public cohabitation as man and wife 
being public acknowledgments of the re- 
lation and not coming within the nature 
of the confidential relations which the pol- 
icy of the law forbids either to give in evi- 
dence. State v. Melton, 120 N.C. 591, 26 
S.E. 933 (1897). See also State v. McDuffie, 
107 N.C, 885, 12 S.E. 83 (1890). 

By the express provisions of this section, 
defendant’s legal wife was a competent 
witness before the grand jury, which was 
considering an indictment against him 
charging him with a violation of the pro- 
visions of § 14-183, “to prove the fact of 
marriage ....” State v. Vandiver, 265 N.C. 
325, 144 S.E.2d 54 (1965). 

Same—Bigamous Cohabitation.—Prior to 
the 1957 amendment to this section, it was 
held, while in a prosecution for bigamous 
cohabitation, as in a prosecution for biga- 
my, the wife was competent to testify 
against the husband to prove the fact of 
marriage, her testimony was limited to 
proof of the fact of marriage and any tes- 
timony by her as to other incriminating 
facts, such as testimony tending to show 
that they had not been divorced, was in- 
competent. State v. Setzer, 226 N.C. 216, 
37 S.E.2d 513 (1946); State v. Hill, 241 N.C. 
409, 85 S.E.2d 411 (1955). 

Declarations of Wife Not Made in Hus- 
band’s Presence.—Testimony of a State’s 
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witness of a declaration of defendant’s 
wife to the effect that if defendant had 
not been driving so slow “he wouldn’t 
have been caught” entitles defendant to 
a new trial notwithstanding his failure to 
move to strike the answer, since testimony 
of the wife against the husband is forbid- 
den by this section, and a fortiori her dec- 
larations against him not made in his 
presence or by his authority are precluded 
by the statute. State v. Warren, 236 N.C. 
358, 72 S.E.2d 763 (1952); State v. Dilla- 
hunt, 244 N.C. 524, 94 S.E.2d 479 (1956). 
Adultery Prior to Marriage—Where a 
man and woman are indicted for fornica- 
tion and adultery, and a nol. pros. is en- 
tered as to the feme defendant, the hus- 
band of the woman is a competent witness 
to show adultery between the defendants 
committed before the marriage of the 
woman and the witness. State v. Wiseman, 
130 N.C. 726, 41 S.E. 884 (1902). 
Consolidation of Prosecutions against 
Husband and Wife—Where husband and 
wife are separately indicted for the same 
homicide and the prosecutions are con- 
solidated and tried together over their 
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objections, and the wife’s testimony, 
though admitted only as to her, is to the 
effect that her husband killed deceased 
and forced her, through fear, to confess 
and attempt to exculpate him, her testi- 
mony is necessarily inculpatory of the hus- 
band and impinges this section, and his 
motion for a mistrial and severance at the 
conclusion of the State’s evidence should 
have been granted. State v. Cotton, 218 
N.C. 577, 12 S.E.2d 246 (1940). 

Where defendant’s wife testifies in his 
behalf, she is subject to be cross-examined 
to the same extent as if unrelated to him. 
State v. Bell, 249 N.C. 379, 106 S.E.2d 495 
(1959). 

Failure to Exclude Incompetent Testi- 
mony.—When evidence rendered incompe- 
tent by this section was admitted, it be- 
came the duty of the trial judge to exclude 
the testimony, and his failure to do so 
must be held reversible error whether ex- 
ception was noted or not. State v. Porter, 
272 N.C. 463, 158 S.E.2d 626 (1968). 

Applied in State v. Spain, 3 N.C. App. 
266, 164 S.E.2d 486 (1968). 


§ 8-58. Wife may testify in applications for peace warrants.—The 


wife shall be competent to make affidavit and testify in applications for peace war- 
rants against the husband. (1933, c. 13, s. 2.) 


ARTICLE 8. 


Attendance of Witness. 


§ 8-59. Issue and service of subpoena.—In obtaining the testimony of 
witnesses in causes depending in the superior, criminal and inferior courts, sub- 
poenas shall be issued and served in the manner provided in Rule 45 of the Rules 
of Civil Procedure for civil actions. (1777, c. 115, s. 36, P. R.; R. C., c. 31, s. 
59; Code, 's: 1355; Rev. S., 1639;.G.S., s1803.519592c 522. 5..25,196/,cu wa, 


s. 3.) 

Local Modification—Cumberland: 
c. 1324, s. 2. 

Cross Reference.—As to duty of clerk 
to issue subpoena, see § 2-16. 

Editor’s Note. — The 1967 amendment 
substituted “subpoenas shall be issued and 
served in the manner provided in Rule 45 of 
the Rules of Civil Procedure for civil ac- 
tions” for “the following rules shall be ob- 
served in practice, to wit,’ and deleted a 
former second and third paragraph, which 


1957, 


contained rules for obtaining testimony of 
witnesses. 

Session Laws 1969, c. 803, amends Ses- 
sion Laws 1967, c. 954, s. 10, so as to make 
the 1967 act effective Jan. 1, 1970. See 
Editor’s note to § 1A-1. 

Rule 45 of the Rules of Civil Procedure 
(§ 1A-1) spells out in detail the rules for 
issuance and service of subpoenas. The 
1967 amendment to this section makes the 
procedure the same in criminal cases. 


ion 8-60: Repealed by Session Laws 1967, c. 954, s. 4, effective January 1, 


§ 8-61. Subpoena for the production of documentary evidence.— 
Subpoenas for the production of records, books, papers, documents, or tangible 
things may be issued in criminal actions in the same manner as provided for civil 
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actions in Rule 45 of the Rules of Civil Procedure. (1/97. 476; -P. Res Re Cac. 


31, s. 81; Code, s. 1372; Rev., s. 1641; C. 


Editor’s note—Session Laws 1967, c. 
954, s. 3, rewrote this section. It was also 
rewritten by Session Laws 1967, c. 1168. 

This section, as rewritten by c. 954, re- 
places the “subpoena duces tecum” statute, 
which applied to both criminal and civil 


S., 8. 1805; 1967, c. 954, s. 3; c. 1168.) 


Session Laws 1969, c. 803, amends Ses- 
sion Laws 1967, c. 954, s. 10, so as to make 
the 1967 act effective tan.” 1, 1970." See 
Editor’s note to § 1A-7. 

The Rules of Civil Procedure are found 
in § 1A-1. 


cases. 


§ 8-62: Repealed by Session Laws 1967, c. 954, s. 4, effective January 1, 
70. 


19 
Cross Reference.—For provisions similar 
to those of the repealed section, see § 1-87. 


§ 8-63. Witnesses attend until discharged; effect of nonattendance. 
—Every witness, being summoned to appear in any of the said courts, in manner 
before directed, shall appear accordingly, and, subject to the provisions of G.S. 
6-51, continue to attend from term to term until discharged, when summoned in 
a civil action or special proceeding, by the court or the party at whose instance 
such witness shall be summoned, or, when summoned in a criminal prosecution, un- 
til discharged by the court, the prosecuting officer, or the party at whose instance 
he was summoned; and in default thereof shall forfeit and pay, in civil actions or 
special proceedings, to the party at whose instance the subpoena issued, the sum 
of forty dollars, to be recovered by motion in the cause, and shall be further 
liable to his action for the full damages which may be sustained for the want 
of such witness’s testimony; or if summoned in a criminal] prosecution shall for- 
feit and pay eighty dollars for the use of the State, or the party summoning him. 
If the civil action or special proceeding shall, in the vacation, be compromised 
and settled between the parties, and the party at whose instance such witness 
was summoned should omit to discharge him from further attendance, and for 
want of such discharge he shall attend the next term, in that case the witness, 
upon oath made of the facts, shall be entitled to a ticket from the clerk in the 
same manner as other witnesses, and shall recover from the party at whose in- 
stance he was summoned the allowance which is given to witnesses for their at- 
tendance, with costs. 

No execution shall issue against any defaulting witness for the forfeiture afore- 
said but after notice made known to him to show cause against the issuing there- 
of; and if sufficient cause be shown of his incapacity to attend, execution shall 
not issue, and the witness shall be discharged of the forfeiture without costs; but 





otherwise the court shall, on motion, award execution for the forfeiture against 


the defaulting witness. (1777, c. 115, ss. 


37, 38, 43, P. R.; 1799, c. 528, P. R.: 


PeOly Cooly POR, Ry.) c.°31, 88:460:°61,/62- Code.'s. 1596-7 Revs, 16435; C. 


S., s. 1807; 1965, c. 284.) 

Cross Reference.—See also §§ 6-51, 6- 
62. 
Duty to Attend.—When a subpoena has 
been served on a witness, he is required 
by this section to attend from term to 
term until discharged. State v. Gwynn, 61 
N.C. 445 (1868). 

Nonattendance Need Not Be Wilful. — 
This section does not require that the 
failure of the witness to attend should be 
“wilful.” In re Pierce, 163 N.C. 247, 79 
S.E. 507 (1913). 

When Witness May Elect.—Where two 
subpoenas are served upon a witness, re- 
quiring his attendance on the same day at 


different places distant from each other, 
he is not bound to obey the writ which 
may have been first served, but may make 
his election between them. Icehour  v. 
Martin, 44 N.C. 478 (1853). 


Test of Inability to Attend.—In an early 
case, Eller v. Roberts, 25 N.C. 11 (1842), 
it was held that where a witness alleges 
that he was unable to attend court, this 
inability must be decided by reference to 
the modes of traveling which are in use in 
the community. 

Where Service Had on Transient. — A 
witness, who is summoned in this State, 
while casually here, but who resides in 


SOM 4 


§ 8-64 


another state, cannot be required to pay 
a forfeiture for nonattendance, if he has 
returned to his own state and is there at 
his domicile. Kinzey v. King, 28 N.C. 76 
(1845). 

Attorney Not Exempt.—A witness who 
fails to appear when the case is called in 
which he has been subpoenaed to testify 
is not justified in his default because he is 
a practicing attorney at law and has cases 
to try in another county at the date upon 
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which the case was called wherein he was 
a witness, and the party who subpoenaed 
him can recover the penalty, with the costs 
of the motions. In re Pierce, 163 N.C. 247, 
79 S.E. 507 (1913). 

An issue in bastardy is not a “criminal 
prosecution” so as to subject a defaulting 
witness to the fine of eighty dollars, pre- 
scribed by this section. Ward v. Bell, 52 
N.C. 79 (1859). 


§ 8-64. Witnesses exempt from civil arrest.—Every witness shall be ex- 


empt from arrest in civil actions or special proceedings during his attendance at 
any court, or before a commissioner, arbitrator, referee or other person autho- 
rized to command the attendance of such witness, and during the time such wit- 
ness is going to and returning from the place of such attendance, allowing one 
day for every thirty miles such witness has to travel to and from his place of resi- 


dence. (1777, c..115, 8#44;,P) R.3 B,C, e331; 8.70; Code, 521367; Rev., sid6044; 


C.S., s. 1808.) 


Common-Law Rule Not Repealed. — 
This section does not serve to repeal the 
common-law rule of exemption of wit- 
nesses from civil arrest. Cooper v. Wy- 
man, 122 N.C. 784, 29 S.E. 947 (1898). 

Not Applicable to Criminal Proceeding. 
—The exemption of witnesses from civil 
arrest accorded by this section, and of non- 
resident parties and witnesses voluntarily 
attending court here, on grounds of public 
policy does not apply to parties arrested 
in criminal proceedings. White v. Under- 
wood, 125 N.C. 26, 34 S.E. 104 (1899). 

Procedure for Claiming Exemption.— 
Where a party has not been granted the 
exemption from service of summons 


(which the courts seem to have placed on 
the same plane as the exemption from civil 
arrest), his remedy is not a motion to 
dismiss the action, but a motion, on special 
appearance, to set aside the return of ser- 
vice. Dell School v. Pierce, 163 N.C. 424, 
79 S.E. 687 (1913). This is because the 
service is not void but voidable. Cooper v. 
Wyman, 122 N.C. 784, 29 S.E. 947 (1898). 
Nonresident Attorney. — This section 
does not prevent service of summons on 
a nonresident attorney in this State to rep- 
resent his clients in a matter pending in 
the federal court. Greenleaf v. People’s 
Bank, 133 N.C. 292, 45 S.E. 638 (1903). 


ARTICLE 9. 


Attendance of Witnesses from without State. 
8-65. Definitions.—The word “state” shall include any territory of the 


United States and District of Columbia. 


The word “summons” shall include a subpoena, order or other notice requiring 


the appearance of a witness. 


_ “Witness” as used in this article shall include a person whose testimony is de- 
sired in any proceeding or investigation by a grand jury or in a criminal action, 
prosecution or proceeding. (1937, c. 217, s. 1.) 


Editor’s Note—See 15 N.C.L. Rev. 345. 
Cited in Hare v. Hare, 228 N.C. 740, 46 


S.E.2d 840 (1948); White v. Ordille, 229 
N.C. 490, 50 S.E.2d 499 (1948). 


§ 8-66. Summoning witness in this State to testify in another state. 


—If a judge of a court of record in any state which by its laws has made provi- 
sion for commanding persons within that state to attend and testify in this State 
certifies, under the seal of such court, that there is a criminal prosecution pend- 
ing in such court, or that a grand jury investigation has commenced or is about to 
commence, that a person being within this State is a material witness in such prose- 
cution, or grand jury investigation, and that his presence will be required for a 
specified number of days, upon presentation of such certificate to any judge of a 
court of record in the county in which such person is, such judge shall fix a time 
and place for a hearing, and shall make an order directing the witness to appear 
at a time and place certain for the hearing. 
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If at a hearing the judge determines that the witness is material and necessary, 
that it will not cause undue hardship to the witness to be compelled to attend and 
testify in the prosecution or a grand jury investigation in the other state, and that 
the laws of the state in which the prosecution is pending, or grand jury investiga- 
tion has commenced or is about to commence, and of any other state through which 
the witness may be required to pass by ordinary course of travel, will give to him 
protection from arrest and the service of civil and criminal process, he shall issue 
a summons, with a copy of the certificate attached, directing the witness to attend 
and testify in the court where the prosecution is pending, or where a grand jury 
investigation has commenced or is about to commence, at a time and place specified 
in the summons. In any such hearing the certificate shall be prima facie evidence 
of all the facts stated therein. 


If said certificate recommends that the witness be taken into immediate custody 
and delivered to an officer of the requesting state to assure his attendance in the 
requesting state, such judge may, in lieu of notification of the hearing, direct that 
such witness be forthwith brought before him for said hearing; and the judge at 
the hearing, being satisfied of the desirability of such custody and delivery, for 
which determination the certificate shall be prima facie proof of such desirability 
may, in lieu of issuing subpoena or summons, order that said witness be forthwith 
taken into custody and delivered to an officer of the requesting state. 

If the witness, who is summoned as above provided, after being paid or tendered 
by some properly authorized person the sum of ten cents a mile for each mile by 
the ordinary traveled route to and from the court where the prosecution is pend- 
ing and five dollars for each day that he is required to travel and attend as a wit- 
ness, fails without good cause to attend and testify as directed in the summons, 
he shall be punished in the manner provided for the punishment of any witness who 
disobeys a summons issued from a court of record in this State. GLOS/ aC. 217, 
eece 

Cross Reference. — As to effect of non- 
attendance of witness, see § 8-63. 


§ 8-67. Witness from another state summoned to testify in this 
State.—lIf a person in any state which by its laws has made provision for com- 
manding persons within its borders to attend and testify in criminal prosecutions, 
or grand jury investigations commenced or about to commence in this State, is 
a material witness in a prosecution pending in a court of record in this State, or 
in a grand jury investigation which has commenced or is about to commence, a 
judge of such court may issue a certificate under the seal of the court, stating these 
facts and specifying the number of days the witness will be required. Said certifi- 
cate may include a recommendation that the witness be taken into immediate cus- 
tody and delivered to an officer of this State to assure his attendance in this State. 
This certificate shall be presented to a judge of a court of record in the county 
in which the witness is found. 

If the witness is summoned to attend and testify in this State he shall be ten- 
dered the sum of ten cents a mile for each mile by the ordinary traveled route to 
and from the court where the prosecution is pending, and five dollars for each 
day that he is required to travel and attend as a witness. A witness who has ap- 
peared in accordance with the provisions of the summons shall not be required to 
remain within this State a longer period of time than the period mentioned in the 
certificate unless otherwise ordered by the court. If such witness, after coming into 
this State, fails without good cause to attend and testify as directed in the sum- 
mons, he shall be punished in the manner provided for the punishment of any wit- 
ness who disobeys a summons issued from a court of record jn this State. (1937, 
e217 8x3: 

Cross References.—See also § 8-66. As 
to effect of nonattendance of witness, see 
§ 8-63. 
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§ 8-68. Exemption from arrest and service of process.—lIf a person 
comes into this State in obedience to a summons directing him to attend and testify 
in this State he shall not, while in this State pursuant to such summons, be sub- 
ject to arrest or the service of process, civil or criminal, in connection with matters 
which arose before his entrance into this State under the summons. 

If a person passes through this State while going to another state in obedience 
to a summons to attend and testify in that state, or while returning therefrom, 
he shall not while so passing through this State be subject to arrest or the ser- 
vices of process, civil or criminal, in connection with matters which arose before 


his entrance into this State under the summons. (1937, c. 217, s. 4.) 


Cross Reference.—See also § 8-64. 

Exemption from Service Is Personal 
Privilege. — The privilege of claiming an 
exemption from service of civil process 
granted by this section is personal. The 
service is not void. It is merely voidable, 
and, until the defendant elects to exercise 
his privilege by claiming his exemption 
and establishing his nonresidence, the 
service is binding. Thrush v. Thrush, 246 
N.C. 114, 97 S.E.2d 472 (1957). 

A nonresident defendant while in the 
State in compliance with conditions of a 
bail bond is not exempt from the service 
of process. Hare v. Hare, 228 N.C. 740, 
46 S.E.2d 840 (1948). 

Res Judicata—In an action against the 
driver of a car upon whom service of sum- 
mons was had while he was in the State 
in obedience to a summons from a coroner 
to testify at an inquest, motion to vacate 
the service was allowed upon the court’s 
finding from the evidence that defendant 
was a nonresident and that therefore he 
was exempt from service of process in con- 


nection with matters which arose before 
his entrance into the State in obedience to 
the coroner’s summons. In a subsequent 
action arising out of the same collision, 
brought in another county by the adminis- 
trator of a party killed in the collision, 
service was had upon the defendant at the 
same time and in the same manner. It was 
held that the prior adjudication that de- 
fendant was a nonresident and was exempt 
from service under this section was in the 
nature of a judgment in rem and is res ju- 
dicata as to the status and residence of the 
defendant, and is binding upon the admin- 
istrator under the maxim res judicata pro 
veritate accipitur, and the holding of the 
court in the second action upon substan- 
tially the same evidence that defendant was 
a resident of this State and that the service 
of summons on him was valid must be re- 
versed on appeal even though supported by 
evidence. Current v. Webb, 220 N.C. 425, 
17 S.E.2d 614 (1941). 

Applied in Bangle v. Webb, 220 N.C. 
423, 17 S.E.2d 613 (1941). 


§ 8-69. Uniformity of interpretation. — This article shall be so inter- 
preted and construed as to effectuate its general purpose to make uniform the law 
of the states which enact it. (1937, c. 217, s. 5.) 


§ 8-70. Title of article. — This article may be cited as “Uniform Act to 
Secure the Attendance of Witnesses from without a State in Criminal Proceed- 


ings; MEIN Fae 217) sxGe) 


ARTICLE 10. 


Depositions. 
S§ 8-71 to 8-73: Repealed by Session Laws 1967, c. 954, s. 4, effective 


January 1, 1970. 


§ 8-74. Depositions for defendant in criminal actions.—In all criminal 


actions, hearings and investigations it shall be lawful for the defendant in any such 
action to make affidavit before the clerk of the superior court of the county in 
which said action is pending, that it is important for the defense that he have the 
testimony of any person, whose name must be given, and that such person is so 
infirm, or otherwise physically incapacitated, or nonresident of this State, that 
he cannot procure his attendance at the trial or hearing of said cause. Upon the 
filing of such affidavit, it shall be the duty of the clerk to appoint some responsible 
person to take the deposition of such witness, which deposition may be read in the 
trial of such criminal action under the same rules as now apply by law to deposi- 
tions in civil actions: Provided, that the solicitor or prosecuting attorney of the 
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§ 8-77 


district, county or town in which such action is pending have ten days’ notice of 
the taking of such deposition, who may appear in person or by representative to 
conduct the cross-examination of such witness. This section shall not apply to 
the taking of depositions in courts of justices of the peace. (Code, s. 1357 ; 1891, 
c. 522; 1893, c. 80; Rev., s. 1605271915, ¢)25f; Cy S;, ‘5! 1812.) 


Where there are several defendants in the 
same bill of indictment, it is not necessary 
to notify each of the others of the taking 
of a deposition by one for use as evidence 
on his behalf. State v. Finley, 118 N.C. 
1161, 24 S.E. 495 (1896). 

A deposition taken under this section is 
competent to be read in favor of one pris- 
oner, although it contains testimony charg- 


ing his codefendant with committing the 
crime. When so read, it is the duty of the 
presiding judge to instruct the jury that 
they are not to consider it as evidence 
against the codefendant thus charged with 
the crime, but only as evidence in favor of 
the prisoner who offers it. State vy. Finley, 
118 N.C. 1161, 24 S.E. 495 (1896). 


§ 8-75. Depositions in justices’ courts.—Any party in a civil action be- 
fore a justice of the peace may take the depositions of all persons whose evidence 
he may desire to use in the action, and in order to do so may apply to the clerk of 
the superior court for a commission to take the same; or such deposition may be 
taken by a notary public of this or any other state, or of a foreign country, with- 


out a commission issuing from the coutt. 


The proceedings in depositions in a civil action before a justice of the peace shall 
be in all respects as if such action were in the superior court. 
When any such depositions are returned to the clerk, they shall be opened and 


passed upon by the clerk, and delivered 
the trial is to be had; and the reading an 


to the justice of the peace before whom 
d using of said depositions shall conform 


to the rules of the superior court. (1872-3, c. 33; Code, s. 1359; Rev., s. 1646; 


C. S., s. 1813; 1947, c. 781.) 


§ 8-76. Depositions before municipal authorities. — Any board of 
aldermen, board of town or county commissioners or any person interested in any 
proceeding, investigation, hearing or trial before such board, may take the deposi- 
tions of all persons whose evidence may be desired for use in said proceeding, in- 
vestigation, hearing or trial; and to do so, the chairman of such board or such per- 
son may apply in person or by attorney to the superior court clerk of that county 
in which such proceeding, investigation, hearing or trial is pending, for a com- 
mission to take the same, and said clerk, upon such application, shall issue such 
commission, or such deposition may be taken by a notary public of this State or of 


any other state or foreign country without a commission issuing from the court; 
and the notice and proceedings upon the taking of said depositions shall be the 
same as provided for in civil actions; and if the person upon whom the notice of 


the taking of such deposition is to be ser 
diligence be found within this State, but c 


ved is absent from or cannot after due 
an be found within the county in which 


the deposition is to be taken, then, and in that case, said notice shall be person- 
ally served on such person by the conimissioner appointed to take such deposi- 
tion or by the notary taking such deposition, as the case may be; and when any 
such deposition is returned to the clerk it shall be opened and passed upon by 
him and delivered to such board, and the reading and using of such deposition 
shall conform to the rules of the superior court. (1889, c. 151; Rev., s. 1653; C. 
S., s. 1814; 1943, c. 543.) 


§ 8-77. Depositions in quo warranto proceedings.—In all actions for 
the purpose of trying the title to the office of clerk of the superior court, register 
of deeds, county treasurer or sheriff of any county, it shall be competent and 
lawful to take the deposition of witnesses before a commissioner or commissioners 
to be appointed by the judge of the district wherein the case is to be tried, or the 
judge holding the court of said district, or the clerk of the court wherein the case 
is pending, or a notary public, under the same rules as to time of notice and as to 
the manner of taking and filing the same as is now provided by law for the taking 
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of depositions in other cases ; and such depositions, when so taken, shall be com- 
petent to be read on the trial of such action, without regard to the place of resi- 
dence of such witness or distance of residence from said place of trial: Provided, 
that the provisions of this section shall not be construed to prevent the oral exami- 
nation, by either party on the trial, of such witnesses as they may summon in their 


behalf. (1889, c. 428; Rev., s. 1654; C. S., s. 1815; 1943, c. 543.) 


§ 8-78, Commissioner may subpoena witness and punish for con- 
tempt.—Commissioners to take depositions appointed by the courts of this State, 
or by the courts of the states or territories of the United States, arbitrators, ref- 
erees, and all persons acting under a commission issuing from any court of record 
in this State, are hereby empowered, they or the clerks of the courts respectively 
in this State, to which such commission shall be returnable, to issue subpoenas, 
specifying the time and place for the attendance of witnesses before them, and to 
adininister oaths to said witnesses, to the end that they may give their testimony. 
And any witness appearing before any of the said persons and refusing to give 
his testimony on oath touching such matters as he may be lawfully examined unto 
shall be committed, by warrant of the person before whom he shall so refuse, to 
the common jail of the county, there to remain until he may be willing to give 
his evidence; which warrant of commitment shall recite what authority the person 
has to take the testimony of such witness, and the refusal of the witness to give it. 
(1777, Calle; S.42ebe Ra 1805, c. 685, ss. 1, 2, P. R.;.1848,.c. 66; 1850, c. 188; 
Ri Gece 3) abd Codenseh soe pike Van SnlOoes ee Sasa oLos 


Cross Reference.—See also § 5-1, sub- 
division (6) under which refusal of wit- 
ness to be sworn or answer questions 
amounts to contempt. 

Power Not Exclusively in Commissioner. 
—The power to commit to jail a person 
refusing to testify before a commissioner, 


as provided for in this section, is not given 
exclusively, if at all, to the commissioner, 
but he may invoke the aid of the judge 
from whom he derives his appointment and 
whose authority is defied. Bradley Ferti- 
lizer Co. -v. ‘Taylor, 112 N.C. 141, 17 S.E. 
69 (1893). 


§ 8-79. Attendance before commissioner enforced.—The sheriff of 
the county where the witness may be shall execute all such subpoenas, and make 
due return thereof before the commissioner, or other person, before whom the 
witness is to appear, in the same manner, and under the same penalties, as in case 
of process of a like kind returnable to court; and when the witness shall be sub- 
poenaed five days before the time of his required attendance, and shall fail to ap- 
pear according to the subpoena and give evidence, the default shall be noted by 
the commissioner, arbitrator, or other person aforesaid ; and in case the default 
be made before a commissioner acting under authority from courts without the 
State, the defaulting witness shall forfeit and pay to the party at whose instance 
he may be subpoenaed fifty dollars, and on the trial for such penalty the subpoena 
issued by the commissioner, or other person, as aforesaid, with the indorsement 
thereon of due service by the officer serving the same, together with the default 
noted as aforesaid and indorsed on the subpoena, shall be prima facie evidence of 
the forfeiture, and sufficient to entitle the plaintiff to judgment for the same, un- 
less the witness may show his incapacity to have attended. (1848, c. 66, s. 2; 
ty 188) ss; lp Ze Ry Cac23lpisy 653) Codes 363.3 Rew, s- 1650" Ga sas 


§ 8-80. Remedies against defaulting witness before commissioner. 
—But in case the default be made before a commissioner, arbitrator, referee or 
other person, acting under a commission or authority from any of the courts of 
this State, then the same shall be certified under his hand, and returned with the 
subpoena to the court by which he was commissioned or empowered to take the 
evidence of such witness; and thereupon the court shall adjudge the defaulting 
witness to pay to the party at whose instance he was summoned the sum of forty 
dollars; but execution shall not issue therefor until the same be ordered by the 
court, after such proceedings had as shall give said witness an opportunity to 
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show cause, if he can, against the issuing thereof. (1850, c. 188, s.2; R. C., c. 31, 
s. 66 ; Code, 8: 1364; Rev., 's: 1651; C. S.,s/1818.) 


§ 8-81. Objection to deposition before trial.—At any time before the 
trial, or hearing of an action or proceeding, any party may make a motion to the 
judge or court to reject a deposition for irregularity in the taking of it, either in 
whole or in part, for scandal, impertinence, the incompetency of the testimony, 
for insufficient notice, or for any other good cause. The objecting party shall state 
his exceptions in writing. (1869-70, c. 227, ss. 13, 17; Code, s. 1361; 1895, c. 


312; 1903, c. 132; Rev., s. 1648; C. S., s. 1819.) 


Purpose of Section. — The purpose of 
this section is to settle the depositions 
as evidence before the trial or hearing 
and thus prevent surprise, misapprehen- 
sion, confusion and delay on the trial. 
Carroll v. Hodges, 98 N.C. 418, 4 S.E. 
199 (1887). 

The purpose of this section is to give 
the party in whose behalf a deposition has 
been taken notice of any objection to the 
deposition and of the grounds for same 
before the trial. Pratt v. Bishop, 257 N.C. 
486, 126 S.E.2d 597 (1962). 

Time and Manner of Objection. — As 
stated by the section exceptions to a depo- 
sition, especially those which relate to its 
regularity, should be disposed of, at the 
latest, before the trial is entered upon. 
Barnhardt v. Smith, 86 N.C. 473 (1882); 
Carroll v. Hodges, 98 N.C. 418, 4 S.E. 199 
(1887); Ivey v. Bessemer City Cotton 
Mills, 143 N.C. 189, 55 S.E. 613 (1906). 
Such objection must be made in writing. 
Brittain v. Hitchcock, 127 N.C. 400, 37 
S.E. 474 (1900). 

Objection to the incompetency of testi- 
mony and motion to reject the evidence 
must be made in writing before trial un- 
less the parties shall consent to a waiver 
of this provision. Pratt v. Bishop, 257 
N.C. 486, 126 S.E.2d 597 (1962). 

Same—When Allowed at Trial—Where 
it appeared that no notice had been given 
to the adverse party of the taking of a 
deposition, and that it had not been passed 
upon by the clerk, it was held that an ob- 
jection to its reception might be taken on 
the trial of the action. Bryan v. Jeffreys, 
104 N.C. 242, 10 S.E. 167 (1889). 


When Trial Begins.—Once the case is 
reached on the calendar and the jury 
called into the box, “the hurry of a trial” 
has begun and the time for deliberation 
and scrutiny of a deposition has passed. 
Pratt v. Bishop, 257 N.C. 486, 126 S.E.2d 
597 (1962). 

The purpose of this section would not 
be served by a holding that the trial did 
not begin until after the jury was im- 
paneled. Pratt v. Bishop, 257 N.C. 486, 
126 S.E.2d 597 (1962). 

Waiver of Formal Defects—Where a 
party attends upon and takes part in tak- 
ing depositions, he thereby waives all ob- 
jections of a formal character, but a void 
process will not be vitalized unless there 
is an amendment without prejudice to 
third parties. McArter vy. Rhea, 122 N.C. 
614, 30 S.E. 128 (1898). 

The failure to insert the name of the 
commissioner ‘n the commission to take 
the deposition is waived by the objecting 
party appearing at the taking of the depo- 
sition and making no objection thereto 
until after the trial was begun. Womack 
v. Gross, 135 N.C. 378, 47 S.E. 464 (1904); 
Tomlinson Chair Mfg. Co. v. Townsend, 
153 N.C. 244, 69 S.E. 145 (1910). 

Where the provisions of this section as 
to making the objection before trial and in 
writing are not complied with, the objec- 
tion to the deposition is waived. Woodley 
v. Hassell, 94 N.C. 157 (1886). 

Cited in Hood System Indus. Bank v. 
DixiesOntCores0om IN @s8i7 Slz20o be 360 
(1934). 


§ 8-82. Deposition not quashed after trial begun.—No deposition 


shall be quashed, or rejected, on objection first made after a trial has begun, merely 
because of an irregularity in taking the same, provided it shall appear that the 
party objecting had notice that it had been taken, and it was on file long enough 
before the trial to enable him to present his objection. (1869-70, c. 227, s. 12; 


Code, s. 1360; Rev., s. 1647; C. S., s. 1820.) 


Opportunity to Object before Trial. — 
Where a deposition was open and on file 
before the trial, and an objection thereto 
was made for the first time on the trial, 
it was held that the objection could not 
be sustained. Morgan vy. Royal Fraternal 


ASS 22 707N.C. “75,865... 975 (1915), 
citing Ivey v. Bessemer City Cotton Mills, 
143 N.C. 189, 55 S.E. 613 (1906). And 
this is true whether the motion is to quash 
the deposition in whole or in part. Carroll 
v. Hodges, 98 N.C. 418, 4 S.E. 199 (1887). 
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Where deposition of a witness is duly 
taken with full opportunity of cross-ex- 
amination by the adverse party, with no 
objection before trial, and the witness is 
out of the State at the time of trial, 
exception to the deposition at the trial 
is without merit. Fleming v. Atlantic 
Coast Line R.R., 236 N.C. 568, 73 S.E.2d 
544 (1952). 

Filing as Notice—Where the deposi- 
tion had been on file for two or three 
months before the trial, the appellant’s 
counsel having notice and being present 
when it was opened by the clerk and or- 
dered by him to be read in evidence on 
the trial, and they making no objections 
thereto, it was held that such deposition 
could not be quashed on oral objection 
made at the trial. Carroll v. Hodges, 98 
N.C. 418, 4 §.E. 199 (1887). 

As to failure to give notice to adverse 
party, see note of Bryan v. Jeffreys, 104 
N.C. 242, 10 S.E. 167 (1889), under § 8-81. 

Preservation of Exception, — Where a 
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commissioner to take depositions has, over 
the objection and exceptions of a party 
litigant, denied him the right of cross- 
examination of a witness of his opponent, 
and the litigant has appealed therefrom to 
the trial court, and preserved his right, 
the exception gives notice of the grounds 
upon which it was based, and on his mo- 
tion on the trial, the deposition relating 
to that part of the evidence will be stricken 
out. Sugg v. St. Mary’s Oil Engine Co., 
193 N.C. 814, 1388 S.E. 169 (1927). 

Incompetent Questions.—Since a depo- 
sition can be quashed only for irregulari- 
ties in the taking or the incompetency of 
witnesses, objection should be taken to the 
questions and answers of the deponent by 
way of exception and not by motion to 
quash the depositions. Jeffords v. Albe- 
marle Waterworks, 157 N.C. 10, 72 S.E. 
624 (1911). 

Stated in Gulf States Steel Co. v. Ford, 
173 N.C. 195, 91 S.E. 844 (1917). 


§ 8-83. When deposition may be read on the trial.—Every deposition 
taken and returned in the manner provided by law may be read on the trial of the 
action or proceeding, or before any referee, in the following cases, and not other- 


If the witness is dead, or has become insane since the deposition was 
If the witness is a resident of a foreign country, or of another state, and 
If the witness is confined in a prison outside the county in which the 


If the witness is so old, sick or infirm as to be unable to attend court. 
If the witness is the President of the United States, or the head of any de- 


partment of the federal government, or a judge, district attorney, or 
clerk of any court of the United States, and the trial shall take place 


If the witness is the Governor of the State, or the head of any depart- 


ment of the State government, or the president of the University, or 
the head of any other incorporated college in the State, or the super- 
intendent or any physician in the employ of any of the hospitals for 


If the witness is a justice of the Supreme Court, judge of the Court of 


Appeals, or a judge, presiding officer, clerk or solicitor of any court of 
record, and the trial shall take place during the term of such court. 


If the witness is a member of the Congress of the United States, or a 


member of the General Assembly, and the trial shall take place during 


wise: 
(1) 
taken. 
(2) If. 
is not present at the trial. 
(3) If th 
trial takes place. 
(4) 
(3) 
during the term of such court. 
(6) 
the insane for the State. 
(7) 
(8) 
a session of the body of which he is a member. 
(9) 


If the witness has been duly summoned, and at the time of the trial is 


out of the State, or is more than seventy-five miles by the usual public 
mode of travel from the place where the court is sitting, without the 
procurement or consent of the party offering his deposition. 

(10) If the action is pending in a justice’s court the deposition may be read on 
the trial of the action, provided the witness is more than seventy-five 
miles by the usual public mode of travel from the place where the court 


is sitting. 
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(11) If the witness is a physician duly licensed to practice medicine in the 
State of North Carolina, and resides or maintains his office outside the 
county in which the action is pending. (1777, c. 115, ss. 39, 40, 41, 
P. R:; 1803, c..633, P. R.; 1828, c. 24, ss. Lee eieL dO, he BO iby Cus 
31, s. 63; 1869-70, c. 227, s. 11; 1881, c. 279, ss. 1, 3; Code, s. 1358; 
1905, c. 366; Rev.; s. 1645; 1919, c. 324; ¢. S.. s. 1821; 1965, c. 675; 





1969, c. 44, s. 23.) 


Cross References—As to manner, form, 
and time of taking exceptions, see §§ 8-81, 
8-82 and notes thereto. As to depositions 
in criminal actions, see § 8-74 and note 
thereto. 

Editor’s Note.—The 1969 amendment in- 
serted “judge of the Court of Appeals” in 
subdivision (7). 

Selected Parts.—It is not permissible to 
introduce selected portions of depositions 
without offering the whole. Sternberg v. 
Crockon & Roden Co., 172 N.C. 731, 90 
S.E. 935 (1916); Enloe v. Charlotte Coca- 
Cola Bottling Co., 210 N.C. 262, 186 S.B. 
242 (1936). 

Witness Unable to Talk—The deposi- 
tion of a witness adjudged to be unable to 
talk or remain in court is admissible in 
evidence under this section. Willeford Vv. 
Bailey, 132 N.C. 402, 43 S.E. 928 (1903). 

Where Admissible in Subsequent Action. 
— In the trial of an action a deposition 
regularly taken in another action between 
the same parties and involving the same 
subject matter is admissible as substantive 
evidence. Hartis v. Charlotte Elec. Ry., 
162 N.C. 236, 78 S.E. 164 (1913). It may 
be introduced whether the deponent was 
examined as a witness in the case being 
tried or not. Mabe y. Mabe, 122 N.C. 552, 
29 S.E. 843 (1898). 


Same—Where Action Survives.—Where 
the deposition de bene esse of the plain- 
tiff in an action has been taken in accor- 
dance with law, and the plaintiff has since 
died, but the cause of action survives, the 
deposition may properly be read in evi- 
dence in behalf of those who survive him 
in interest, and have properly been made 
parties to the original action. Barbee v. 
Cannady, 191 N.C. 529, 132 S.E. 572 (1926). 

Meaning of “Duly Summoned”. — By 
reasonable construction the ninth subdivi- 
sion of this section means that where the 
deposition has been regularly taken, and 
where the witness is more than seventy- 
five miles from the place of trial without 
the consent of the party, and the presence 
of the witness cannot be procured, the de- 
position may be read if a subpoena has 
been duly issued—not necessarily served. 
Tomlinson Chair Mfg. Co. v. Townsend, 
153 N.C. 244, 69 S.E. 145 (1910). See Spar- 
row v. Blount, 90 N.C. 514 (1884). 

Applied in Glenn v. Smith, 264 N.C. 706, 
142 S.E.2d 596 (1965). 

Stated in Barnhardt v. Smith, 86 N.C. 
473 (1882); Jeffords v. Albemarle Water- 
WOrKS, 157 UN. Ge 10) 1720S) Be 2e 911). 

Cited in Norburn v. Mackie, 264 N.C. 
479, 141 S.E.2d 877 (1965); Stern & Co. v. 
Herren, 101. N.C.517, 8S. E221 +1888). 


§ 8-84. Depositions taken in the State to be used in another state.— 
(a) By Whom Obtained. — In addition to the other remedies prescribed by law, 
a party to an action, suit or special proceeding, civil or criminal, pending in a 
court without the State, either in the United States or any of the possessions there- 
of, or any foreign country, may obtain, by the proceedings prescribed by this sec- 
tion, the testimony of a witness and in connection therewith the production of 
books and papers within the State to be used in the action, suit or special pro- 


ceeding. 


(b) Application Filed—Where a commission to take testimony within the State 
has been issued from the court in which the action, suit or special proceeding is 
pending, or where a notice has been given, or any other proceeding has been taken 
for the purpose of taking the testimony within the State pursuant to the laws of 
the state or country wherein the court is located, or pursuant to the laws of the 
United States or any of the possessions thereof, if it is a court of the United States, 
the person desiring such testimony, or the production of papers and documents, 
may present a verified petition to any justice of the Supreme Court, judge of the 
Court of Appeals, or judge of the superior court, stating generally the nature of 
the action or proceeding in which the testimony is sought to be taken, and that 
the testimony of the witness is material to the issue presented in such action or 
proceeding, and he shall set forth the substance of or have annexed to his petition 
a copy of the commission, order, notice, consent or other authority under which the 
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deposition is taken. In case of an application for a subpoena to compel the pro- 
duction of books or papers, the petition shall specify the particular books or papers, 
the production of which is sought, and show that such books or papers are in the 
possession of or under the control of the witness and are material upon the issues 
presented in the action or special proceeding in which the deposition of the witness 
is sought to be taken. 


(c) Subpoena Issued.—Upon the filing of such petition, if the justice of the Su- 
preme Court, judge of the Court of Appeals, or judge of the superior court is 
satisfied that the application is made in good faith to obtain testimony within the 
provisions of this section, he shall issue a subpoena to the witness, commanding 
him to appear before the commissioner named in the commission, or before a com- 
missioner within the State, for the state, territory or foreign country in which the 
notice was given or the proceeding taken, or before the officer designated in the 
commission, notice or other paper, by his title or office, at a time and place speci- 
fied in the subpoena, to testify in the action, suit or special proceeding. Where 
the subpoena directs the production of books or papers, it shall specify the particular 
books or papers to be produced, and shall specify whether the witness is required 
to deliver sworn copies of such books or papers to the commissioner or to produce 
the original thereof for inspection, but such books and original papers shall not be 
taken from the witness. This subpoena must be served upon the witness at least 
two days, or, in case of a subpoena requiring the production of books or papers, at 
least five days before the day on which the witness is commanded to appear. A 
party to an action or proceeding in which a deposition is sought to be taken, or a 
witness subpoenaed to attend and give his testimony, may apply to the court issuing 
such subpoena to vacate or modify the same. 


(d) Witness Compelled to Attend and Testify—If the witness shall fail to obey 
the subpoena, or refuse to have an oath administered, or to testify or to produce a 
book or paper pursuant to a subpoena, or to subscribe his deposition, the justice 
or judge issuing the subpoena shall, if it is determined that a contempt has been 
committed, prescribe punishment as in case of a recalcitrant witness. Upon proof 
by affidavit that a person to whom a subpoena was issued has failed or refused to 
obey such subpoena, to be duly sworn or affirmed, to testify or answer a question 
propounded to him, to produce a book or paper which he has been subpoenaed to 
produce, or to subscribe to his deposition when correctly taken down, the justice 
or judge shall grant an order requiring such person to show cause before him, 
at a time and place specified, why he should not appear, be sworn or affirmed, 
testify, answer a question propounded, produce a book or paper, or subscribe to 
the deposition, as the case may be. Such affidavit shall set forth the nature of the 
action or special proceeding in which the testimony is sought to be taken, and a 
copy of the pleadings or other papers defining the issues in such action or special 
proceeding, or the facts to be proved therein. Upon the return of such order to 
show cause, the justice or judge shall, upon such affidavit and upon the original 
petition and upon such other facts as shall appear, determine whether such person 
should be required to appear, be sworn or affirmed, testify, answer the question 
propounded, produce the books or papers, or subscribe to his deposition, as the 
case may be, and may prescribe such terms and conditions as shall seem proper. 
Upon proof of a failure or refusal on the part of any person to comply with any 
order of the court made upon such determination, the justice or judge shall make 
an order requiring such person to show cause before him, at a time and place there- 
in specified, why such person should not be punished for the offense as for a con- 
tempt Upon the return of the order to show cause, the questions which arise 
must be determined as upon a motion. If such failure or refusal is established to 
the satisfaction of the justice or judge before whom the order to show cause is 
made returnable, he shall enforce the order and prescribe the punishment as here- 
inbefore provided. 

(e) Deposit for Costs Required.—The commissioner herein provided for shall 
not proceed to act under and by virtue of his appointment urtil the party seeking 
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to obtain such deposition has deposited with him a sufficient sum of money to 
cover all costs and charges incident to the taking of the deposition, including such 
witness fees as are allowed to witnesses in this State for attendance upon the su- 
perior courts. From such deposit the commissioner shall retain whatever amount 
may be due him for services, pay the witness fees and other costs that may have 
been incurred by reason of taking such deposition, and if any balance remains in 
his hands, he shall pay the same to the party by whom it was advanced. (1903, c. 
608 ; Rev., c. 1655; C. S., s. 1822; 1969, c. 44, s. 24.) 

Editor’s Note.—The 1969 amendment in the first sentence in subsection (b) and 
inserted “judge of the Court of Appeals” near the beginning of subsection (c). 


ARTICLE 11. 


Perpetuation of Testimony. 


§§ 8-85 to 8-88: Repealed by Session Laws 1967, c. 954, s. 4, effective 
January 1, 1970. 
ARTICLE 12. 


Inspection and Production of Writings. 


§ 8-89: Repealed by Session Laws 1967, c. 954, s. 4, effective January 1, 
1970. 


Cross Reference. — For present provi- documents for inspection, copying or pho- 
sions as to discovery and production of tographing, see § 1A-1, Rule 34. 


§ 8-89.1. Right of injured plaintiff to a copy of his statement.—(a) 
Any person sustaining bodily injury who shall give a written or recorded state- 
ment of the facts and circumstances surrounding his injury shall, upon his written 
request or the written request of an attorney acting in his behalf, be furnished a 
copy of all statements made by him in their entirety. 

(b) Such copies as are furnished pursuant to this section shall be furnished at 
the expense of the person, firm or corporation at whose direction the statement was 
taken. If any person, firm or corporation taking the statement of any person sus- 
taining bodily injury shall fail to comply with the requirements of subsection (a) 
of this section, then such statement or statements as have not been furnished shall 
be inadmissible in any court or administrative body for any purpose. In addition, no 
questions on cross-examination by the person, firm or corporation at whose direc- 
tion the statement was taken shall be competent or otherwise admissible when 
based, in any manner, upon such statement or statements which have not been 
furnished in compliance with this provision. 

(c) It is further declared that an injured person who has given such a state- 
ment should properly be furnished a copy thereof, without request, within ten days 
after a written statement has been taken or a recorded statement has been tran- 


scribed. (1969, c. 692, ss. 1-3.) 


§§ 8-90, 8-91: Repealed by Session Laws 1967, c. 954, s. 4, effective Jan- 
uary 1, 1970. 


Cross Reference. — For present provi- documents for inspection, copying or pho- 
sions as to discovery and production of tographing, see § 1A-1, Rule 34. 
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Chapter 8A. 


Interpreters for Deaf Persons. 
Sec: 
8A-1. Appointment of interpreters for 
deaf parties or witnesses; costs. 


8A-1. Appointment of interpreters for deaf parties or witnesses; 
costs.—Whenever any deaf person is a party to any legal proceeding of any nature, 
or a witness therein, the court upon request of any party shall appoint a qualified 
interpreter of the deaf sign language to interpret the proceedings to and the testi- 
mony of such deaf person. In proceedings involving possible commitment of a deaf 
person to a mental institution, the court shall appoint such interpreter upon its own 
initiative. In criminal cases and commitment proceedings, the court shall deter- 
mine a reasonable fee for all such interpreter services which shall be paid out of 
the general county funds, and in civil cases, the said fee shall be taxed as part of 


the court costs. (1965, c. 868.) 
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Chapter 9. 


Jurors. 


Afticle 1. 

Jury Commissions, Preparation of Jury 
Lists, and Drawing of Panels, 

Sec. 

9-1. Jury commission in each county; 
membership; selection: oath; terms. 

9-2. Preparation of jury list; sources of 
names, 

9-3. Qualifications of prospective jurors. 

9-4. Preparation and custody of list. 

9-5, Procedure for drawing panel of ju- 
rors; numbers drawn. 

9-6. Jury service a public duty; excuses 
to be allowed in exceptional cases; 
Procedure. 

9-7. Removal of names of jurors who 
have served from jury list: reten- 
tion. 

9-8. [See Supplement.] 

9-9. [Repealed.] 


Article 2. 


Petit Jurors. 
. Summons to jurors. 
. Supplemental jurors: special venire. 
- Supplemental jurors from other 
counties, 
. Penalty for disobeying summons. 


- Jury sworn; judge decides compe- 
tency. 


Sec. 

9-15. Questioning jurors without chal- 

lenge; challenges for cause. 

9-16. Exemption from civil arrest. 

-17. Jurors impaneled to try case fur- 
nished with accommodations; sepa- 
ration of jurors. 

. Alternate jurors, 


Article 3. 
Peremptory Challenges. 


9-19. Peremptory challenges in civil cases, 

9-20. Civil cases having several defendants; 
challenges apportioned; discretion 
of judge. 

9-21. Peremptory challenges in criminal] 
cases. 

Article 4, 
Grand Jurors. 

9-22. How grand jury drawn. 

9-23. Exceptions to qualifications of grand 
jurors. 

9-24. Judge to appoint foreman; acting fore- 
man. 

9-25. Foreman may administer oaths to 
witnesses. 

9-26. Grand jury to visit county home and 
jail. 


9-27 to 9-31. [Repealed. ] 





Revision of Chapter. — Session Laws 
1967, c. 218, s. 1, rewrote all the Provisions 
of this chapter of the General Statutes, re- 
placing the former chapter, consisting of 
§§ 9-1 to 9-31, with a new chapter, com- 
prising § 9-1 to 9-26. 

Where the provisions of former sections 
are similar to new sections in the revised 
chapter, the historical citations of the for- 


mer sections have been added to the new 
sections. 

Former § 9-4 was amended by Session 
Laws 1967, ce. 118, 120 and 717, and former 
§ 9-25 by Session Laws 1967, cc. 27 and 212. 

Cases construing former Sections are 
cited in the notes to present sections where 
it is believed that such citations will be 
helpful to the practitioner. 





ARTICLE 1, 
Jury Commissions, Preparation of Jury Lists, and Drawing of Panels. 


§ 9-1. Jury commission in each county; membership; selection; 
oath; terms.—Not later than October 1, 1967, there shall be appointed in each 


the clerk of superior court, and one member by the board of county commissioners. 
The appointees shall be qualified voters of the county, and shall serve for terms 
of two years. Appointees may be reappointed to successive terms. A vacancy in 
the commission shall be filled in the same manner as the original appointment, for 
the unexpired term. Each commissioner shall take an oath or affirmation that, 
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without favor or prejudice, he will honestly perform the duties of a member of the 
jury commission during his term of service. The compensation of commissioners 
shall be fixed by the board of county commissioners, and shall be paid from the 


general fund of the county. 


The clerk of superior 


court shall furnish clerical 


assistance to the commission, as necessary. (1967, c. 218, s. 1.) 


Editor’s Note.—For case law survey as 
to jury composition and unfair tribunal, 
see 45 N.C.L. Rev. 927 (1967). 

Cited in Bryant v. State Bd. of Assess- 


ment, 293 F. Supp. 1379 (E.D.N.C. 1968); 


State v. Wright, 274 N.C. 380, 163 S.E.2d 
g97 (1968); State v. Wright, 1 N.C. App. 
479, 162 S.E.2d 56 (1968). 


§ 9-2. Preparation of jury list; sources of names.—It shall be the duty 


of the jury commission at least 30 days prior to January 1, 1968, and each bi- 


ennium thereafter, to prepare a list of pros 


pective jurors qualified under this chapter 


. 


to serve in the ensuing biennium. In preparing the list, the jury commission shall 
use the tax lists of the county and voter registration records, and, in addition, may 
use any other source of names deemed by it to be reliable, but it shall exercise 
reasonable care to avoid duplication of names. The commission may use less than all 
of the names from any one source if it uses a systematic selection procedure (e.g., 
every second name), and provided the list contains not less than two times and 
not more than three times as many names as were drawn for jury duty in all courts 
in the county during the previous biennium. 

The custodians of the appropriate property tax and election registration records 


in each county shall cooperate with the jury commission in its duty of compiling 


the list of jurors required by this section. 


(1806, c. 694, P. R.; Code, ss. 1722, 1723; 


1889, c. 559; 1897, cc. 117, 539; 1899, c. 729; Rev., s. 1957:"C2'S s. 2312; 1947, 
c, 1007,:s..1:.1967,.¢. DAR Sed heel Bee No 205, s. 1; c. 1190, s. 49%.) 


Editor’s Note. — The first 1969 amend- 
ment inserted “qualified under this chap- 
ter” between “jurors” and “to serve” in 
the first sentence and substituted “not less 
than two times and not more than three 
times” for “approximately three times” in 
the third sentence. 

he second 1969 amendment added the 
second paragraph. 

Opinions of Attorney General. — Mr. 
Fred P. Parker, Wayne County Attorney, 
8/11/69. 

Constitutionality of Former Chapter.— 
See State v. Wilson, 262 IN«@s 41958137 
S.E.2d 109 (1964). 

Provisions of Former § 9-1 as to Jury 
List Directory and Not Mandatory.—See 
State v. Brown, 233 N.C. 202, 63 S.E.2d 99 
(1951); State v. Smarr, 121 N.C. 669, 28 
S.E. 549 (1897); State v. Perry, 122 Nee: 
1018, 29 S.E. 384 (1898); State v. Bon- 
ner, 149 N.C. 519, 63 S.E. 84 (1908); State 
v. Yoes, 271 N.C. 616, 157 S.E.2d 386 
(1967). 

Special Statute Allowing Other Method. 
Where a statute creating a special crimi- 
nal court for certain counties allows every 
facility to the accused for getting a fair 
and impartial jury, it is not unconstitu- 
tional because it does not follow the same 
methods of drawing the jury which are 
provided for by the superior courts. State 
v. Jones, 97 N.C. 469, 1 S.E. 680 (1887). 

Jury List Not Discriminatory Because 


Made from Tax List—A jury list is not 
discriminatory merely because it is made 
from the tax list. The tax list is perhaps 
the most comprehensive list available for 
the names of male citizens. State v. Wilson, 
262 N.C. 419, 137 S.E.2d 109 (1964), de- 
cided under former § 9-1. 

But commissioners are not limited to 
use of tax list, and the use of other lists 
might result in the selection of more 
women jurors. State v. Wilson, 262 N.C. 
419, 137 S.E.2d 109 (1964), decided under 
former § 9-1. 

Discrimination on Account of Race.—See 
State v. Brown, 233 N.C. 202, 63 S.E.2d 99 
(1951); State v. Daniels, 124 N.C. 641, 46 
S.E. 743 (1904); Miller v. State, 237 N:C: 
29, 74 S.E.2d 513 (1953); Rice v. Rigsby, 
959 N.C. 506, 131 S.E.2d 469 (1963); State 
vy. Wilson, 262 N.C. 419, 137 S.E.2d 109 
(1964). 

As to discrimination against negroes in 
selection of jury, see 26 N.C.L. Rev. 185. 

Where commissioners laid aside names of 
several persons, otherwise qualified, because 
they did not know whether they were resi- 
dents of the county, and the jury list was 
completed by the names of other duly quali- 
fied persons, if there was any irregularity 
it did not affect the action of the jurors so 
drawn and summoned. State v. Wilcox, 104 
N.C. 847, 10 S.E. 453 (1889), decided under 
former § 9-1. 

Rejection of prospective jurors for want 
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of good moral character and sufficient in- 
telligence was available to the county com- 
missioners as a general objection only 
when the jury list was being prepared, and 
not after the names were in the box. State 
v. Speller, 229 N.C. 67, 47 S.E.2d 537 
(1948); State v. Wilson, 262 N.C. 419, 137 
S.E.2d 109 (1964), decided under former § 
9-1, 


Cu. 9. JuRors—Jury Lists 


§ 9-5 


Merely Purging Jury List. — Merely 
purging the jury list of the names of those 
who had not paid their taxes, without add- 
ing any new names thereto, does not viti- 
ate the venire in the absence of bad faith 
or corruption on the part of the county 
commissioners. State v. Dixon, 131 N.C. 
808, 42 S.E. 944 (1902), decided under for- 
mer § 9-1. 


§ 9-3. Qualifications of prospective jurors.—All persons are qualified to 


serve as jurors and to be included on the jury list who are citizens of the State and 
residents of the county, who have not served as jurors during the preceding two 
years, who are twenty-one years of age or over, who are physically and mentally 
competent, who have not been convicted of a felony or pleaded nolo contendere to 
an indictment charging a felony, and who have not been adjudged non compos 
mentis. Persons not qualified under this section are subject to challenge for cause. 
(1806, c. 694, P. R.; Code, ss. 1722, 1723; 1889, c. 559; 1897, cc. 117, 539; 1899, 
eae? Wey. so lUa/;, COS. seco ior, 6r100/,'s. 1 1967, c; 218, s. 1.) 

The law guarantees the right of trial by for cause under former § 9-1. Young v. 
a proper jury; that is to say, a jury pos- Southern Mica Co., 237 N.C. 644, 75 S.E.2d 


sessing the qualifications contemplated by 
law. It was the manifest purpose of the 
legislature that all those and only those 
citizens who possess the proper qualifica- 
tions of character and intelligence should 
be selected to serve on juries. State v. In- 
gram, 237 N.C. 197, 74 S.E.2d 532 (1953). 

Alienage. — Alienage is disqualification 
of a juror. Hinton v. Hinton, 196 N.C. 341, 
145 S.E. 615 (1928). 


795 (1953). 

Challenges in Particular Actions, for 
Bias, etc—Former § 9-1, providing that 
good and lawful men, required by the Con- 
stitution to serve on juries, should be men 
found by the county commissioners to have 
paid taxes for the preceding year, and of 
good moral character and of sufficient in- 
telligence, did not abolish challenges to 
jurors, in particular actions, for bias, inter- 


est, kinship, etc. State v. Vick, 132 N.C. 
995, 43 S.E. 626 (1903). 


That a juror has forfeited his citizenship 
by reason of conviction of a criminal of- 
fense was ground for challenge of the juror 


§ 9-4. Preparation and custody of list.—As the jury list is prepared, the 
name and address of each qualified person selected for the list shall be written on 
a separate card. The cards shall then be alphabetized and permanently numbered, 
the numbers running consecutively with a different number on each card. These 
cards shall constitute the jury list for the county. They shall be filed with the regis- 
ter of deeds of the county, together with a statement of the sources used and pro- 
cedures followed in preparing the list. The list shall be kept under lock and key, 
but shall be available for public inspection during regular office hours. (1967, c. 
216 8..1921 969. .c, 205,1s.-2,) 

Editor’s Note—— The 1969 amendment 
inserted “qualified” preceding “person” in 
the first sentence. 


§ 9-5. Procedure for drawing panel of jurors; numbers drawn.—The 
board of county commissioners in each county shall provide the clerk of superior 
court with a jury box, the construction and dimensions of which shall be prescribed 
by the administrative officer of the courts. At least 30 days prior to January 1 of 
any year for which a list of prospective jurors has been prepared, a number of 
discs, squares, counters or markers equal to the number of names on the jury list 
shall be placed in the jury box. The discs, squares, counters, or markers shall be 
uniform in size, weight, and appearance, and may be made of any suitable material. 
They shall be numbered consecutively to correspond with the numbers on the 
jury list. The jury box shall be of sufficient size to hold the discs, squares, counters 
or markers so that they may be easily shaken and mixed, and the box shall have 


241 


§ 9-6 Cu. 9. Jurors—Jury Lists § 9-6 
a hinged lid through which the discs, squares, counters or markers can be drawn. 
The lid shall have a lock, the key to which shall be kept by the clerk of superior 
court. 

At least 30 days prior to any session or sessions of superior or district court 
requiring a jury, the clerk of superior court or his assistant or deputy shall, in 
public, after thoroughly shaking the box, draw therefrom the number of discs, 
squares, counters, or markers equal to the number of jurors required for the 
session or sessions scheduled. For each week of a superior court session, the 
senior regular resident superior court judge shall specify the number of jurors 
to be drawn. For each week of a district court jury session, the chief district judge 
shall specify the number of jurors to be drawn. Pooling of jurors between or 
among concurrent sessions of various courts is authorized in the discretion of the 
senior regular resident superior court judge. When pooling is utilized, the senior 
regular resident superior court judge, after consultation with the chief district 
judge when a district court jury is required, shall specify the total number of 
jurors to be drawn for such concurrent sessions. When grand jurors are needed, 
nine additional numbers shall be drawn. 


As the discs, squares, counters, or markers are drawn, they shall be separately 
stored by the clerk until a new jury list is prepared. 


The clerk of superior court shall deliver the list of numbers drawn from the jury 
box to the register of deeds, who shall match the numbers received with the 
numbers on the jury list. The register of deeds shall within three days thereafter 
notify the sheriff to summon for jury duty the persons on the jury list whose 
numbers are thus matched. The persons so summoned may serve as jurors in either 
the superior or the district court, or both, for the week for which summoned. 
Jurors who serve each week shall be discharged at the close of the weekly session 
or sessions, unless actually engaged in the trial of a case, and then they shall not be 
discharged until their service in that case is completed. (1806, c. 694, P, R.; 1868-9, 
ce: 9, ss. 5, Gs°e. 1753. Gode,<ss. 1726,.1727, 1731-889 ses 559607, Ce oon 
c, 28..8.:37 026365 1903ncqdd 1905: ca38 ch OlshariCe Zap ahevsss. 4 opel os 
C.Ss s822313,2314-51967, co 2187 srl 2 19695e; 205 sa ay) 

Editor’s Note. — The 1969 amendment Partly Directory.—See Moore v. Navassa 
rewrote the former fourth sentence of the Guano Co., 130 N.C. 229, 41 S.E. 293 


second paragraph to appear as the present 
fourth and fifth sentences of that para- 
graph. 


(1902); State v. Perry, 122 N.C. 1018, 29 
S.E. 384 (1898); State v. Banner, 149 N.C. 
519, 63 S.E. 84 (1908); State v. Watson, 104 


Former § 9-3 Partly Mandatory and N.C. 735, 10 S.E. 705 (1889). 


§ 9-6. Jury service a public duty; excuses to be allowed in excep- 
tional cases; procedure.—(a) The General Assembly hereby declares the public 
policy of this State to be that jury service is the solemn obligation of all qualified 
citizens, and that excuses from the discharge of this responsibility should be granted 
only for reasons of compelling personal hardship or because requiring service 
would be contrary to the public welfare, health, or safety. 

(b) Pursuant to the foregoing policy, the chief district judge of each district 
shall promulgate procedures whereby he or any district judge designated by him, 
prior to the date that a jury session (or sessions) of superior or district court 
convenes, shall receive, hear, and pass on applications for excuses from jury duty. 
Until the district court has been established in a county, the senior regular resident 
superior court judge of the district shall promulgate the procedures to carry out the 
policy set forth in this section, and shall designate himself or another superior 
court judge or judges to hear and pass on applications. The procedure shall pro- 
vide for the time and place, publicly announced, at which applications for excuses 
will be heard, and prospective jurors who have been summoned for service shall 
be so informed. 

(c) A prospective juror excused by a judge in the exercise of the discretion con- 
ferred by subsection (b) may be required by the judge to serve as a juror in a 
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subsequent session of court. If required to serve subsequently, the juror shall be 
considered on such occasion the same as if he were a member of the panel reg- 
ularly summoned for jury service at that time. 

(d) A judge hearing applications for excuses from jury duty shall excuse any 
person disqualified under § 9-3. 

(e) The judge shall inform the clerk of superior court of persons excused under 
this section, and the clerk within ten days shall so notify the register of deeds, who 
shall note the excuse on the juror’s card and file it separately from the jury list. 

(f) The discretionary authority of a presiding judge to excuse a juror at the 
beginning of or during a session of court is not affected by this section. (1967, c. 
218, s. 1; 1969, c. 205, ss. 4, ) 

Editor’s Note. — The 1969 amendment and inserted “within ten days” near the 
added the last sentence in subsection (c) middle of subsection (e). 


§S 9-7. Removal of names of jurors who have served from jury list; 
retention.—As persons are summoned for jury service, the cards upon which 
their names appear shall be withdrawn from the jury list and filed separately. The 
date for which each juror serves shall be noted on his card. 

All cards removed from the jury list because of service, or having been excused 
from service, or because of disqualification, shall be retained for reference in com- 
piling the next jury list. When the succeeding list has been prepared, the list of 
nee who have served shall be retained for a period of two years. (1967, c. 218, 
Sal 


§ 9-8: See Supplement. 


§ 9-9: Repealed by Session Laws 1967, c. DIS Se 1s 


Editor’s Note.—Section 9-9, which de- was repealed effective Jan. 1, 1968, by its 
rived from Session Laws 1967, c. 218, s.1, own terms. 


ARTICLE 2. 


Petit Jurors. 


§ 9-10. Summons to jurors.—The register of deeds shall, within three 
days after the receipt of numbers drawn, deliver the list of prospective jurors to 
the sheriff of the county, who shall summon the persons named therein. The sum- 
mons shall be served personally, or by leaving a copy thereof at the place of resi- 
dence of the juror, or by telephone or first-class mail, at least 15 days before the 
session of court for which the juror is summoned. Service by telephone, or by first- 
class mail if mailed to the correct current address of the juror on or before the 
fifteenth day before the day the court convenes, shall be valid and binding on the 
person served, and he shall be bound to appear in the same manner as if personally 
served. The summons shall contain information as to the time, place, and authority 
before whom applications for excuses from jury service may be heard. (1779, c. 
Doe es or Oban ates dog Chad lus acon O65-9, c..9,s. 12*.Cade!is. 1733: Rey... s. 
1976 5/CPS8 8.92320 919675 CR218,"SF 11) 

Cross Reference.—As to penalty for dis- 
obeying summons, see § 9-13. 


§ 9-11. Supplemental jurors; special venire. — (a) If necessary, the 
court may, without using the jury list, order the sheriff to summon from day to day 
additional jurors to supplement the original venire. Jurors so summoned shall 
have the same qualifications and be subject to the same challenges as jurors selected 
for the regular jury list. If the presiding judge finds that service of summons by the 
sheriff is not suitable because of his direct or indirect interest in the action to be 
tried, the judge may appoint some suitable person in place of the sheriff to summon 
supplemental jurors. The clerk of superior court shall furnish the register of deeds 
the names of those additional jurors who are so summoned and who report for 
jury service. 
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(b) The presiding judge may, in his discretion, at any time before or during a 
session direct that supplemental jurors or a special venire be selected from the jury 
list in the same manner as is provided for the selection of regular jurors. Jurors 
summoned under this subsection may be discharged by the court at any time during 
the session and are subject to the same challenges as regular jurors, and to no 


other challenges. (1779, c. 156,284.69; Bo kes 


1830, C27 sR tee lond Lets 29: Cc. 


35, ss..30, 31;. Code, ss. 1733, 1738, 1739, 1740; 1887, c. 53; 1889, c. 441; 1897, 
c. 364; Rev., ss. 1967, 1968, 1973, 1974,:1975,- 3265, 3602; 1911,.c. T5519 ae; 
31, ss. 1, 2; 1915, c. 210; C. 5., ss. P321 2322) Lodeeood geo, 4635; 1967, c. 


7 ieeecwel; 1969, c:.200,,5010.) 


Cross Reference.—As to qualification of 
jurors, see § 9-3. 

Editor’s Note. — The 1969 amendment 
added the last sentence of subsection (a). 

Discretion of Judge.—See State v. Brog- 
den, 111 N.C. 656, 16 S.E. 170 (1892); State 
vy. Casey, 212 N.C. 352, 193 S.E. 411 (1937); 
State v. Smarr, 121 N.C. 669, 28 S.E. 549 
(1897); State v. Strickland, 229 NE@ae0r 
49 S.E.2d 469 (1948): State v. Levy, 187 
N.C. 581, 122 S.E. 386 (1924). 

A motion for a change of venue or for 
a special venire from another county, upon 
the ground that the minds of the residents 
in the county in which the crime was com- 
mitted had been influenced against the de- 
fendant, is addressed to the sound discre- 
tion of the trial court. State v. Ledbetter, 
4 N.C. App. 303, 167 S.E.2d 68 (1969). 

Special Venire Selected without Par- 
tiality—A challenge to the array on the 
ground that the sheriff and his deputies, 
under instructions by the sheriff, selected 
for the special venire freeholders of good 
character, who had not served on the jury 
within the past two years and who lived 
in townships in the county other than the 
township in which the crime was com- 
mitted and townships contiguous thereto, 
was properly refused, the action of the 
sheriff and the deputies showing no partial- 
ity, misconduct and irregularity in making 
out the list. State v. Dixon, 215 N.C. 438, 2 
S.E.2d 371 (1939). 

The failure of the trial judge to sign the 
order for a special venire does not alone 


invalidate the special venire, it having been 
ordered and summoned in all other re- 
spects in conformity with statute. State 
v. Anderson, 228 N.C. 720, 47 S.E.2d 1 
(1948). 

Order Substantially a Special Writ of 
Venire Facias—A written order entitled 
as of the action, commanding the sheriff 
to summon a special venire of twenty-five 
freeholders from the body of the county 
to appear on a specified date to act as 
jurors in the case, is in substance a spe- 
cial writ of venire facias. State v. An- 
derson, 228 N.C. 720, 47 S.E.2d 1 (1948). 

Accessory May Be Tried by Special Ve- 
nire.-—Where two persons are indicted for 
murder, one as principal and the other as 
accessory before the fact, the latter may 
be tried by a jury selected from a special 
venire ordered in the case. State v. Reg- 
ister, 133 N.C. 746, 46 S.E. 21 (1903). 

Challenge for Cause.——Under this sec- 
tion where a special venire has been or- 
dered by the court for the trial of a capital 
felony, the veniremen, being selected by 
the sheriff in his discretion, not from the 
jury box, are subject to the same chal- 
lenges for cause as tales jurors. State v. 
Avant, 202 N.C. 680, 163 S.E. 806 (1932). 

Special Venire Exhausted.—When a spe- 
cial venire is exhausted without complet- 
ing the jury, the court may order a further 
venire to be summoned at once from the 
bystanders. State v. Stanton, 118 N.C. 
1182, 24 S.E. 536 (1896). 


§ 9-12. Supplemental jurors from other counties.—(a) On motion of 
any party or the State, or on his own motion, any judge of the superior court, 
if he is of the opinion that it is necessary in order to provide a fair trial in any case, 
and regardless of whether he will preside over the trial of that case, may order as 
many jurors as he deems necessary to be summoned from any county or counties 
in the same judicial district as the county of trial or in any adjoining judicial 
district. These jurors shall be selected and shall serve in the manner provided for 
selection and service of supplemental jurors selected from the jury list. These 
jurors shall be subject to the same challenges as other jurors, except challenges for 


nonresidence in the county of trial. 


(b) Transportation may be furnished in lieu of mileage. 
(c) The county of trial shall pay jurors summoned under this section at the 
rate provided by law for the county from which they are summoned. When a 


244 


§ 9-13 


Cu. 9. Jurors—PETIT Jurors 


§ 9-14 


district court is established in the county of trial, the jurors shall be compensated 
by the State as provided in G.S. 7A-312. UC ate ne Bar ayaa Cap Sgt 473; 1931, 
c. 308; 1933, c. 248; 1961, c. 110; 1967, c. 218, s. ey 


Order Tantamount to Denial of Motion 
to Remove.—When the judge entered an 
order directing that venire of jurors be 
drawn from another county to serve as 
jurors, in the trial, it was tantamount to a 
denial of a motion to remove the cases 
to another county for trial. State v. Moore, 
258 N.C. 300, 128 S.E.2d 563 (1962), de- 
cided under former § 1-86. 


Discretion of Court.—The granting of a 
solicitor’s motion that the jury be drawn 
from the body of another county is within 
the court’s discretion. State v. Shipman, 
202 N.C. 518, 163 S.E. 657 (1932). 

The trial judge, when refusing defen- 
dant’s motion to remove an action for 
homicide to another county, may, in the 
exercise of his sound discretion, have the 
jurors summoned from any adjoining 
county, or from any county in the same 
judicial district, or have jurors drawn from 
the jury box of such county. State v. Kin- 
caid, 183 N.C. 709, 110 S.E. 612 (1992); 
State v. Baxter, 208 N.C. 90, 179 S.E. 450 
(1935), decided under former § 1-86. 

A motion for change of venue or, in the 
alternative, that a jury be summonsed from 
another county, on the ground that defen- 
dant could not obtain a fair trial because 
of widespread and unfavorable publicity, 
is addressed to the discretion of the trial 
court, and where the record discloses that 


the trial judge conducted a hearing, read 
all the affidavits, and examined the press 
releases, that each juror selected stated 
that he could render a verdict uninfluenced 
by the publicity, and that defendant did not 
exhaust his peremptory challenges, abuse 
of discretion in denying the motion is not 
disclosed. State vy. Porth, 269 N.C. 329, 153 
S.E.2d 10 (1967), decided under former § 
1-86. 

The motion of the defendants that a jury 
be summoned from another county was 
addressed to the sound discretion of the 
presiding judge. State v. Yoes, 271 N.C. 
616, 157 S.E.2d 386 (1967). 

A motion for change of venue or for a 
special venire may be granted or denied in 
the discretion of the trial judge, and his 
decision in the exercise of such discretion 
is not reviewable in the Court of Appeals 
unless gross abuse of discretion is shown. 
State v. Ledbetter, 4 N.C. App. 303, 167 
S.E.2d 68 (1969). 


Review.—A judge’s order, entered by 
virtue of authority vested in him by this 
section, is not reviewable, unless there has 
been a manifest abuse of his discretion. 
State v. Childs, 269 N.C. 3075) 152 9.Eed 
453 (1967), decided under former § 1-86 
and holding that no abuse of discretion 
appeared. 


§ 9-13. Penalty for disobeying summons.—Every person summoned to 
appear as a juror who has not been excused, and who fails to appear and attend 


until duly discharged, 


shall be subject to a fine of not more than fifty dollars 


($50.00), to be imposed by the court, unless he renders an excuse deemed suf- 
ficient. The forfeiture so imposed if not paid forthwith shall be entered as a judg- 


ment against the defaulting juror, and the clerk 


of superior court shall issue an 


execution against his estate. (1779, c. 197,3694, FoR 4 /83ec 81 89)Pi R.91806,.¢: 


694) P2Ri aR. Cuc-31 hs: 30; Code, ss. 405, 1734; Rev., 


Loree 21S ies. oly) 


Sel O7ee aes, esis. 12323): 


§ 9-14. Jury sworn; judge decides competency.—The clerk shall, at the 
beginning of court, swear all jurors who have not been selected as grand jurors. 
Each juror shall swear or affirm that he will truthfully and without prejudice or 
partiality try all issues in criminal or civil actions that come before him and render 
true verdicts according to the evidence. Nothing herein shall be construed to dis- 
allow the usual challenges in law to the whole jury so sworn or to any juror; and 


if by 


reason of such challenge any juror is withdrawn from a jury being selected 


to try a case, his place on that jury shall be taken by another qualified juror. The 


presiding judge shall decide all questions as to the competency 


of jurors. (1790, 


Pmt he 1822 e 1133. ss°T-P- Bee AG. SC. oly aap4eulode, $1405: Revi s 


Ba tS. 6324.7 1967. 6.. 218. -s, (a 


Editor’s Note. — For note on allowing 
challenge for cause to a prospective juror 


opposed to capital punishment, see 45 
N.C.L. Rev. 1070 (1967). 
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For comment on constitutional restric- 
tions on the imposition of capital punish- 
ment, see 5 Wake Forest Intra. aiveve 
183 (1969). 

The question of whether a juror is com- 
petent is one for the trial judge to deter- 
mine in his discretion, and his rulings 
thereon are not reviewable on appeal un- 
less accompanied by some imputed error 
of law. State v. Blount, 4 N.C. App. 561, 
167 S.E.2d 444 (1969). 

A defendant is not entitled to a jury of 
his selection or choice but only to a jury 
selected pursuant to law and without un- 
constitutional discrimination against a 
class or substantial group of the commun- 
ity from which the jury panel is drawn. He 
has no vested right to a particular juror. 
State v. Atkinson, 275 N.C. 288, 167 S.E.2d 
241 (1969). 

The desire of a prospective juror to af- 
firm rather than take an oath is not, of 
itself, cause for challenge in this State: 
State v. Atkinson, 275 N.C. 288, 167 S.E.2d 
241 (1969). 

Challenges for Cause. — The causes of 
challenge to the juror are so numerous as 
to be described by Lord Coke as “infinite.” 
It has been held in many cases that the 
right is given to afford a litigant fair oppor- 
tunity to remove objectionable jurors, and 
was not intended to enable him to select 
a jury of his own choosing. See Blevins 
v. Mills, 150 N.C. 493, 64 S.E. 428 (1909). 
A few of the most common grounds for 
challenge will be set out. Chief of these, 
perhaps, is expression of opinion. This is 
sometimes ground for challenge, but is not 
if the juror states that the opinion could be 
eliminated and a fair and impartial verdict 
rendered. State v. Bailey, 179 N.C. 724, 
102 S.E. 406 (1920); State v. Winder, 183 
N.C. 776, 111 S.E. 530 (1922). The chal- 
lenge for this cause can be made only by 
that party against whom the opinion was 
formed and expressed. State v. Benton, 
19 N.C. 196 (1836). 

A juror may be examined as to opinions 
honestly formed, and honestly expressed, 
manifesting a bias of judgment, not re- 
ferable to personal partiality, or malevo- 
lence; but if the opinion has been made up 
and expressed under circumstances which 
involve dishonor and guilt, and where such 
expression may be visited with punish- 
ment, he ought not to be required to testify 
so as to criminate himself. State v. Ben- 
ton, 19 N.C. 196 (1836); State v. Mills, 91 
N.C. 581 (1884). 

Other grounds for challenge, briefly enu- 
merated, are relation within the ninth de- 
gree of affinity (State v. Potts, 100 N.C. 
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457, 6 S.E. 657 (1888)); opposition to capi- 
tal punishment (State v. Vick, 132 i es 
995, 43 S.E. 626 (1903)); nonresidence 
(State v. Bullock, 63 N.C. 570 (1869); State 
¥) Upton, '270-N-C.'769, 87 SB. 328 
(1915)); employment by party (Oliphant 
vy. Atlantic Coast Line R.R., 171 N.C. 303, 
8g S.E. 425 (1916)). But in an indictment 
for illegal sale of liquor, challenges for 
cause, in that the jurors belonged to the 
Anti-Saloon League, were properly disal- 
lowed, where the jurors had taken no part 
in prosecuting or aiding in the prosecution 
of the defendant. State v. Sultan, 142 N.C. 
569, 54 S.E. 84 (1906). 

Time of Challenge-——The court may, in 
its discretion, permit a juror to be chal- 
lenged by the State for cause, after he has 
been tendered to the defendant and before 
the jury is impaneled. State v. Green, 95 
N.C. 611 (1886). 

Excusing Unchallenged Juror.—The trial 
judge may excuse a juror, before the jury 
is impaneled, although the solicitor has 
passed him to the prisoner and has not 
challenged him for cause. State v. Vick, 
132 N.C. 995, 43 S.E. 626 (1903). 

It is the right and duty of the court to 
see that a competent, fair and impartial 
jury is empaneled and, to that end, the 
court, in its discretion, may excuse a pro- 
spective juror without a challenge by either 
party. It is immaterial that this is done as 
the result of information voluntarily dis- 
closed by the prospective juror without 
questioning. State v. Atkinson, 275 IN;C: 
288, 167 S.E.2d 241 (1969). 

The erroneous allowance of an improper 
challenge for cause does not entitle the 
adverse party to a new trial, so long as 
only those who are competent and quali- 
fied to serve are actually empaneled upon 
the jury which tried his case. This#tts 
especially true where the adverse party did 
not exhaust his peremptory challenges. 
State v. Atkinson, 275 N.C. 288, 167 S.E.2d 
241 (1969). 

Method of Taking Advantage of Error. 
—The action of a trial judge in determin- 
ing the qualifications of a juryman, if 
erroneous, is ground for a challenge to the 
array by a motion to quash and set aside 
the entire panel, and in the absence of such 
challenge a defendant cannot be allowed to 
take advantage of the alleged error after 
trial and judgment. State v. Moore, 120 
N.C. 570, 26 S.E. 697 (1897). 


Review. — The rulings of the judge on 
questions aS to the competency of jurors 
are not subject to review on appeal unless 
accompanied by some imputed error of 
law. State v. DeGraffenreid, 224 N.C. 517, 
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31 S.E.2d 523 (1944); State y. Davenport, 
227 N.C, 475, 42 S.E.2d 686 (1947); State v. 
Suddreth, 230 N.C. 239, 52 S.E.2d 924 
(1949). 

A juror during homicide trial had sister 
of deceased as one of his passengers in 
a four-mile automobile trip. Defendant 
moved to set aside the verdict. The juror 
stated upon oath that he did not know his 
Passenger was the sister of the deceased, 
and the court found upon investigation that 
the case was not discussed during the ride. 
It was held that exception to refusal of 
motion was not reviewable. State v. Sud- 
dreth, 230 N.C. 239, 52 S.E.2d 924 (1949). 

The trial court’s findings, upon support- 
ing evidence, that persons of defendant’s 
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race were not excluded from the petit jury 
on account of race or color, are conclusive 
on appeal, and defendant’s exception to the 
overruling of his challenge to the array on 
that ground presents no reviewable ques- 
tion of law. State v. Reid, 230 N.C. 561, 
53 S.E.2d 849 (1949). 

Defendant moved for a new trial on the 
ground that during the trial he discussed 
the case with one of the jurors before rec- 
ognizing him as a juror. The court found 
that the defendant had not shown that he 
was in anywise prejudiced by the occur- 
rence, and denied defendant’s motion for 
a new trial. The ruling of the court was 
not reviewable. State v. Scott, 242 N.C. 
595, 89 S.E.2d 153 (1955). 


§ 9-15. Questioning jurors without challenge; challenges for cause. 
—(a) The court, or any party to an action, civil or criminal, shall be allowed, in 
selecting the jury, to make inquiry as to the fitness and competency of any person 
to serve as a juror, without having such inquiry treated as a challenge of such per- 
son, and it shall not be considered by the court that any person is challenged as 
a juror until the party shall formally state that such person is so challenged. 

(b) It shall not be a valid cause for challenge that any juror, regular or supple- 
mental, is not a freeholder or has not paid the taxes assessed against him. 

(c) If any juror has a suit pending and at issue in the court in which he is 
serving, he may be challenged for cause, and he shall be withdrawn from the trial 
panel, and may be withdrawn from the venire in the discretion of the presiding 
judge. (1806, c. 694, P. R.: 1868-9, ¢. 9, s. 7; Code, s. 1728: Rev., s. 1960:5,:1913, 
c. 31, ss. 5, 6,7; C. S., ss. 2316, 2325, 2326; 1933, c. 130; 1967, c. 218, s. 1.) 


Suit Pending but Not at Issue. — See 
State v. Smarr, 121 N.C. 669, 28 S.E. 549 
(1897), decided under former § 9-6. 

Suit Not Triable at Same Term.—See 
State v. Spivey, 132 N.C. 989, 43 S.E. 475 
(1903), decided under former § 9-6. 

Indictment Quashed When Section Vio- 


lated. — An indictment was Dr Ope 11 y 
quashed where one of the grand jurors 
who found the bill was a party to an action 
pending and at issue in the superior court. 
State v. Lilies, 77 N.C. 496 (1877): State v. 
Smith, 80 N.C. 410 (1879), decided under 
former § 9-6. 


§ 9-16. Exemption from civil arrest. — No sheriff or other officer shall 
arrest under civil process any juror during his attendance at or going to and re- 
turning from any session of the superior or district court. Any such arrest shall 
be invalid, and the defendant on motion shall be discharged. (1779, c. 157, s. 10, 


Pith, Kat’ e331) 6, 31 Code, s. 1735; 


218, s. 1.) 


Section Does Not Repeal Common-Law 
Exemption.—This section does not by im- 
lication repeal the common-law exemption 
of nonresidents from service of process 
while in the State in attendance in court 


Rev., s. 1979; C. S., s. 2328: 1967, c. 


either as witnesses or as suitors. Cooper v. 
Wyman, 122 N.C. 784, 29 S.E. 947 (1898). 
See Greenlief v. Peoples Bank, 133 N.C. 292, 
45 S.E. 638 (1903). 


§ 9-17. Jurors impaneled to try case furnished with accommodations; 
Separation of jurors. — A jury, impaneled to try any cause, shall be put in 
charge of an officer of the court and shall be furnished with such accommodations 
as the court may order, and the accommodations shall be paid for by the parties 
or by the State, as ordered by the presiding judge. 

The presiding judge, in his discretion, may direct any jury to be sequestered 


while it has a case or issue under consideration. 


(1876-7, c. 173; Code, s. 1736; 


1889, c. 44; Rev., s. 1978; C. S., s. 2327; 1947,.c. 1007, s. 2;-1967,-¢. 218, s. 1.) 


Effect on Verdict of Refusal to Furnish 
Refreshments. — Where a jury retired at 


11 A.M., to consider their verdict, which 


was returned at 3 P.M. such verdict can- 
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not be impeached because the sheriff de- 
clined to give them refreshments, except 
water, until they agreed on a verdict, or 
until the judge should tell him to take 
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them to dinner. Gaither v. Hascall-Richards 
Steam Generator Co., 121 N.C. 384, 28 SIE. 
546 (1897). 


§ 9-18. Alternate jurors.—Whenever the presiding judge deems it appro- 


priate, one or more alternate jurors ma 
regular trial panel of jurors in the case, 


y be selected in the same mariner as the 
but after the regular jury has been duly 


impaneled. Each party shall be entitled to two peremptory challenges as to each 
such alternate juror, in addition to any unexpended challenges the party may have 
left after the selection of the regular trial panel. Alternate jurors shall be sworn 


. 


and seated near the jury with equal opportunity to see and hear the proceedings 
and shall attend the trial at all times with the jury and shall obey all orders and 
admonitions of the court to the jury. When the jurors are ordered kept together 
in any case, the alternate jurors shall be kept with them. An alternate juror shall 
receive the same compensation as other jurors and, except as hereinafter provided, 
shall be discharged upon the final submission of the case to the jury. If before that 
time any juror dies, becomes incapacitated or disqualified, or is discharged for any 
reason, an alternate juror shall become a part of the jury and serve in all respects 
as those selected on the regular trial panel. If more than one alternate juror has 
been selected, they shall be available to become a part of the jury in the order in 
which they were selected. (1931, c. 103; 1939, c. 35; 1951, ce. 82, 1043; 1967, c. 


21S Heri 

Editor’s Note. — In 9 NiGiL Rev.wors, 
former § 9-21 (similar to this section) and 
jts background are discussed. 

Constitutional. — The essential attributes 
of trial by jury guaranteed by N.C. Const., 
Art. I, § 13, are the number of jurors, their 
impartiality and a unanimous verdict, 
the alternate not being technically a juror 


until a member of the jury has died or been 
discharged and the alternate is made a 
juror by order of the court, and the verdict 
being finally returned by the unanimous 
verdict of twelve good and lawful men. 
State v. Dalton, 206 N.C. 507, 174 S.E. 422 
(1934). 


ARTICLE 3. 


Peremptory Challenges. 


§ 9-19. Peremptory challenges in civil cases.—The clerk, before a jury 
is impaneled to try the issues in any civil suit, shall read over the names of the 
prospective jurors in the presence and hearing of the parties or their counsel ; and 


the parties, 


or their counsel for them, may challenge peremptorily eight jurors 


without showing any cause therefor, and the challenges shall be allowed by the 
court. (1796, c. 452, s. 2, PUR ASI2 er S33SP Rag Re Gye Sls sh 353i Goders. 
406; Rev., s. 1964; C. S., s. 2331 1935, $2475; Seis 1965, c. 1182; 1967, c. 218, 


Sols) 

Peremptory Challenge Defined. — A per- 
emptory challenge is a challenge which 
may be made or omitted according to the 
judgment, will, or caprice of the party en- 
titled thereto, without assigning any rea- 
son therefor, or being required to assign 
a reason therefor. State v. Ponder, 234 N.C. 
294, 67 S.E.2d 292 (1951). 

Not a Right to Select Jurors.—As in the 
case of challenges for cause,,the right is 
given to challenge but such right does not 
constitute the right to select jurors. Ives v. 
Atlantic & N.C.R.R., 142 N.G@ ads 55 Sih. 
74 (1906); Medlin v. Simpson, 144 N.C. 
397, 57 S.E. 24 (1907). 

Reasons for Challenge Need Not Be 


Given. — A party’s reason for peremp- 
torily challenging cannot be inquired into. 
Dupree v. Virginia Home Ins. Co., 92 N.C. 
418 (1885). 

A litigant cannot exercise more per- 
emptory challenges than the number al- 
lowed to him by law. State v. Ponder, 234 
N.C. 294, 67 S.E.2d 292 (1951). 

Number of Plaintiffs or Defendants Im- 
material Whether there are one or more 
plaintiffs or defendants, only eight peremp- 
tory challenges to the jury on either side 
are allowable. Bryan v. Harrison, 76 N.C. 
360 (1877); State v. Ponder, 234 N.C. 294, 
67 S.E.2d 292 (1951). 

In a quo warranto proceeding, the gen- 


248 


§ 9-20 


eral statutory right to eight peremptory 
challenges devolving upon the relators as 
al] the parties on one side of the case was 
not annulled or impaired by their asser- 
tion that justice lay with one of the de- 
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Challenge After Accceptance. — Where a 
juror has been accepted it is error to per- 
mit a peremptory challenge. Dunn vy. Wil- 
mington & W.R.R., 131 N.C. 446, 42 S.E. 
862 (1902). 


fendants or by the latter’s concurrence in 
that assertion. State v. Ponder, 234 N.C. 
294, 67 S.E.2d 292 (1951). 


§ 9-20. Civil cases having several defendants; challenges appor- 
tioned; discretion of judge. — When there are two or more defendants in a 
civil action, the presiding judge, if it appears that there are antagonistic interests 
between the defendants, may in his discretion apportion among the defendants the 
challenges now allowed by law, or he may increase the number of challenges to 
not exceeding six for each defendant or class of defendants representing the same 
interest. In either event, the same number of challenges shall be allowed each de- 
fendant or class of defendants representing the same interest. The decision of the 
judge as to the nature of the interests and number of challenges shall be final. 
(1905,.c. 357; Rev., s. 1965; C. S., s, 2332; 1967, c. 218, s. 1.) 

Decision of Trial Judge is Final—This judge as to how many challenges the 
section, which creates the exception to several defendants will be allowed. State 
the general rule laid down by § 9-19 re-_ v. Ponder, 234 N.C. 294, 67 S.E.2d 292 
garding peremptory challenges, clothes (1951). 
with finality the decision of the trial 


§ 9-21. Peremptory challenges in criminal cases. — (a) In all capital 
cases each defendant may challenge peremptorily without cause 14 jurors and no 
more. In all other criminal cases each defendant may challenge peremptorily six 
jurors without cause and no more. T'o enable defendants to exercise this right, the 
clerk shall read over the names of the jurors on the panel, in the presence and 
hearing of the defendants and their counsel, before the jury is impaneled. 


(b) In all capital cases the State may challenge peremptorily without cause 
six jurors for each defendant and no more. In all other criminal cases the State 
may challenge peremptorily without cause four jurors for each defendant and no 
more. The State’s challenge, peremptory or for cause, must be made before the 
juror is tendered to the defendant. The State does not have the right to stand any 
jurors at the foot of the panel. (22 Hen. VIII, c. 14,'s. 63 33. Edw. Tc. 451777, 
c. 115, s. 85, P.. R.; 1801, c. 592, s. 1, P. R.; 1812, c. 833, P. R.; 182036, 95-1827, 


Cals 3, e350, 69219, -2R. GC. c. 35, ss, 322337 1871-2, c. 39; Code, ss. 1199, 
1200; 1887, c. 53; Rev., ss. 3263, 3264; 1907, c. 415: iS crols sso, 42 Ci Ss 
ss. 4633, 4634; 1935, c. 475, ss. 2, 3; 1967, ¢. BIS s. be £960 %6r205."s. 7.) 


Editor’s Note. — The 1969 amendment 
inserted “for each defendant” in the first 
and second sentences of subsection (b). 

See 11 N.C.L, Rev. 219. 

In General. — Every criminal, charged 
with a crime affecting his life, has a right 
to challenge a certain number of jurors, 
without assigning any cause, and as many 
more as he can assign a good cause for. 
State v. Patrick, 48 N.C. 443 (1856). 

Purpose. — The legislative intent in the 
enactment of former § 15-163 was to secure 
a reasonable and impartial verdict. State v. 
Ashburn, 187) Nc: TUT L2S. SB asoe 
(1924). 

Section 9-15 (a) Not Affected.—Former 
§ 15-164, relating to peremptory challenges 
by the State in criminal cases, did not affect 


the application of former § 9-15 (now sub- 
section (a) of § 9-15) to the trial of capital 
felonies. State v. Ashburn, 187 N.C. 717, 
122 S.E. 833 (1924). 


Judge Determines Competency of Jurors. 
—tTriers are now dispensed with, and the 
judge determines the facts as well as the le- 
gal sufficiency of the challenge based upon 
them. State v. Kilgore, 93 N.C. 533 (1885). 


The right of peremptory challenge is 
not a right to select but to exclude. State 
v. Smith, 24 N.C. 402 (1842); State v. Ban- 
ner, 149 N.C. 519, 63 S.E. 84 (1908). 


When Challenge Should Be Made.—The 
time for a prisoner to make his challenge, 
is when the juror is tendered, and before 
the juror is sworn, or the oath is com- 
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menced. State v. Patrick, 48 N.C. 443 
(1856). 

A person charged with crime may, when 
called upon to plead to the bill of indict- 
ment, challenge the array; or he may, 
after his plea, challenge individual jurors 
for cause or peremptorily. State v. Rorie, 
258 N.C. 162, 128 S.E.2d 229 (1962). 

A defendant cannot wait until the jury 
has returned a verdict of guilty to chal- 
lenge the competency of the jury to de- 
termine the question. State v. Rorie, 258 
N.C. 162, 128 S.E.2d 229 (1962). 

Judge Cannot Extend Time. — The dis- 
cretionary power of the trial judge in re- 
spect to challenges is confined to chal- 
lenges for cause, and he has no more au- 
thority to extend the time for making pe- 
remptory challenges beyond the limit fixed 
by this section than he has to allow more 
than four [now six] of such challenges. 
State v. Fuller, 114 N.C. 885, 19 S.E. 797 
(1894). 

Peremptory Challenges Limited in Num- 
ber.—A defendant, in an indictment for an 
offense other than capital, having only four 
peremptory challenges to jurors, could not 
challenge a fifth juror peremptorily al- 
though he had first challenged one of the 
four for cause, which was properly disal- 
lowed. State v. Hargrave, 100 N.C. 484, 6 
S.E. 185 (1888). A defendant is now al- 
lowed six peremptory challenges. — Ed. 
note. 

Where several defendants are tried to- 
gether for a crime other than a capital fel- 
ony each is entitled to four [now six] per- 
emptory challenges to the jury, and where 
the court has ruled that the defense was a 
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[now six] peremptory challenges for all 
the defendants, a new trial will be granted 
upon appeal. State v. Burleson, 203 N.C. 
779, 166 S.E. 905 (1932). 

In a prosecution of two defendants 
jointly for offenses less than capital, the 
State is entitled to challenge peremptorily 
four [now six] jurors for each defendant. 
State v. Knight, 261 N.C. 17, 134 $.E.2d 101 
(1964). 

Where Bills of Indictment Are Consol- 
idated.— Where several bills of indictment 
against a defendant are consolidated for 
trial, the defendant is entitled to but four 
{now six] peremptory challenges to the 
jury as provided by this section and not to 
four [now six] peremptory challenges for 
each bill, the consolidated bills being 
treated as separate counts of the same bill. 
State v. Alridge, 206 N.C. 850, 175 S.E. 191 
(1934). 

Number of Challenges When Verdict of 
Manslaughter Asked. — Where, upon the 
trial of an indictment for murder, the solic- 
itor states that he will ask only for a ver- 
dict of manslaughter, no special venire was 
necessary, and the defendant is not entitled 
to more than four [now six] peremptory 
challenges. State v. Hunt, 128 N.C. 584, 38 
S.E. 473 (1901); State v. Caldwell, 129 
N.C. 682, 40 S.E. 85 (1901). 


Waiver of Objection to Rejection of 
Juror—lIf a juror is rejected upon an im- 
proper ground of challenge, made by the 
State, the prisoner cannot assign if for er- 
ror, if a jury is obtained before he has ex- 
hausted his peremptory challenges. State v. 
Potts, 100 N.C. 457, 6 S.E. 657 (1888); 
State v. Sultan, 142 N.C. 569, 54 S.E. 841 


joint defense and has allowed but four (1906). 


ARTICLE 4. 


Grand Jurors. 


§ 9-22. How grand jury drawn.—(a) At the first jury session of superior 
court for the trial of criminal cases in each county after January 1, 1968, the pre- 
siding judge shall direct the names of all persons returned as jurors to be written 
on scrolls of paper and put into a box or hat. The clerk of court or his assistant 
or deputy shall draw out the names of 18 persons who shall serve as grand jurors. 
Of these 18, the first nine drawn shall serve for a period of six months and until 
their replacements are selected and sworn, and the next nine for a period of 12 
months and until their replacements are selected and sworn. Thereafter, beginning 
with the first criminal session of superior court after July 1, 1968, and continuing 
with the first criminal session of superior court after January 1 and July 1 of each 
year, nine new grand jurors shall be selected in the manner provided above to re- 
place the jurors whose terms have expired. All new grand jurors so selected shall 
serve for a period of 12 months, and until their replacements are selected and 
sworn. In the event of a vacancy occurring in the membership of the grand jury, 
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the superior court judge holding the next criminal session in the county shall order 
a new juror drawn in the manner provided above to fill the vacancy. 


(b) The presiding judge at any criminal session of superior court may at any 
time order the grand jury to be assembled for the purpose of hearing his charge. 
The presiding judge at any criminal session of superior court may at any time 
discharge the grand jury and order a new grand jury to be selected and qualified, 
as provided in this section. The first nine new grand jurors selected shall serve 
out the terms of the former grand jurors with six months or less to serve, and the 
next nine selected shall serve out the terms of those with more than six months to 
avai? (oy c.elo/, $, 11,-Pane mime, cNOlfsid3 ~Godevs. 404; Rev., s. 1969; 
Gis Se2305, 1967, c. 218, sols) 


Opinions of Attorney General.—Mr. Am- 
sey A. Boyd, Tax Supervisor of Rich- 
mond County, 7/29/69. 

Always Eighteen Grand Jurors Serving. 
—Nine grand jurors are drawn in January 
of each year and nine grand jurors are 
drawn in July of each year, but there are 
always eighteen grand jurors serving. State 
Toes Tes NC. 556, 164 S.E.2d 457 
(1968). 


Discrimination against Negroes in Se- 
lecting Jurors Forbidden. — The Four- 
teenth Amendment to the federal Con- 
stitution forbids any discrimination against 
negroes in the selection of a grand jury, 
and the burden is on the defendants to 
establish the discrimination against their 
race. State v. Arnold, 258 N.C. 563, 129 
S.E.2d 229 (1963). 


§ 9-23. Exceptions to qualifications of grand jurors.—All exceptions 


to grand jurors on account of their disqualifications shall be taken before the petit 
jury is sworn and impaneled to try the issue, by motion to quash the indictment, 
and if not taken at that time shall be deemed to be waived. But no indictment shall 
be quashed, nor shall judgment thereon be arrested, because any member of the 


grand jury finding such bills of indictment had not paid his taxes or was a party 
to any suit pending and at issue. (Code, s. 1741; Rev., s. 1970; 1907, c. 36, s. Le 


Ci 91 0005, 1967, ©218,.s°1:) 


A party litigant does not have the right 
to select jurors, but only to challenge or 
reject them. State v. Peacock, 220 N.C. 
63, 16 S.E.2d 452 (1941). 

Qualifications Judged at Time of Ser- 
vice. — The fact that a grand juror was a 
minor when his name was put on the jury 
list is immaterial if he was of age at the 
time he served. State v. Perry, 122 N.C. 
1018, 29 S.E. 384 (1898). 

Grand Juror also Member of Petit Jury. 
—The fact that a member of the grand 
jury which returned a true bill for perjury 
was one of the petit jury that tried the 
issues in an action wherein it was charged 
the perjury was committed, is not good 
ground for abating or quashing the in- 
dictment. He was bound by his oath as a 
grand juror to communicate to his fellows 
the information he had acquired as a petit 
juror. State v. Wilcox, 104 N.C. 847, 10 
S.E. 453 (1889). 

Son of Prosecutor Member of Grand 
Jury.—The fact that the son of the prose- 
cutor, in an indictment for larceny, was a 
member of the grand jury, and actively 
Participated in finding the bill, did not 
vitiate the indictment, and it was error to 
quash it on that ground. State v. Sharp, 
110 N.C. 604, 14 S.E. 504 (1892). 
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Failure to Pay Taxes.—Formerly, it was 
discretionary with the trial judge to allow 
or refuse a motion to quash because a 
grand juryman had not paid his taxes af- 
ter entry of plea until the petit jury was 
sworn and impaneled, and a motion to 
quash after entry of plea was made too 
late as a matter of right. This is changed 
by the amendment of 1907 adding the last 
sentence of this section. State v. Banner, 
149 N.C. 519, 63 S.E. 84 (1908). 

The passage of the amendment immedi- 
ately following the decision in the case of 
Breese v. United States, 143 F. 250 (4th 
Cir. 1906), was evidently for the purpose 
of removing the disqualification of grand 
jurors, based upon failure to pay taxes for 
the preceding year, in cases where they 
actually serve upon the grand jury and pass 
upon bills of indictment; and there is no 
reason why it should not be given this 
interpretation. Davis v. United States, 49 
F.2d 269 (4th Cir. 1931). 

Complete Exclusion of Class from Eligi- 
bility. — Even the complete exclusion, by 
State law, of a group or class of persons 
from eligibility for jury service will not 
make invalid an indictment by a grand 
jury, selected in accordance ‘with such 
State law, so long as there is no reason- 
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able basis for the conclusion that the in- 
eligible group or class would bring to the 
deliberations of the jury a point of view 
not otherwise represented upon it, at least 
where the defendant is not a member of 
the excluded group. State v. Knight, 269 
N.C. 100, 152 S.E.2d 179 (1967). 

Absence of Negroes from Grand Jury.— 
Sée iGieConst,,, Art 1, $s 7prandanote 
thereto. 


Member of Grand Jury Summoned by 
Mistake —While, generally, the provisions 
of the statute for drawing and summoning 
jurors are directory, the grand jury is 
illegally constituted when one whose name 
was not drawn from the boxes was sum- 
moned by mistake, and served by mistake. 
State v. Paramore, 146 N.C. 604, 60 S.E. 
502 (1908). 

Objection Must Be Taken by Motion to 
Quash. — An objection to an indictment 
based on defects or irregularities in the 
drawing or organization of the grand jury 
must be taken by a motion to quash the 
indictment. It cannot be urged in arrest of 
judgment. Miller v. State, 237 N.C. 29, 74 
S.E.2d 513 (1953); State v. Gales, 240 N.C. 
319, 82 S.E.2d 80 (1954). 


And the motion to quash must be season- 
ably made. These rules regulate the time 
for the motion: (1) An accused may make 
the motion to quash the indictment as a 
matter of right up to the time when he is 
arraigned and enters his plea; (2) the pre- 
siding judge has the discretionary power 
to permit the accused to make the motion 
to quash the indictment as a matter of 
grace after his plea is entered and until 
the petit jury is sworn and impaneled to 
try the case on its merits; and (3) the pre- 
siding judge has no power to entertain a 
motion to quash the indictment at all after 
the petit jury is sworn and impaneled to 
try the case on its merits. Miller v. State, 
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237, N.C. 29, 74 S.E.2d 513 (1953); State v. 
Gales, 240 N.C. 319, 82 S.E.2d 80 (1954). 

Matters which go to the incompetency 
of a grand jury may be excepted to after 
the bill is found, if it is done at the earliest 
opportunity afterwards, which clearly is 
upon the arraignment, when the defendant 
is first called upon to answer. State v. 
Griffice, 74 N.C. 316 (1876). 

A motion to quash an indictment, made 
upon arraignment and before pleading, for 
that the grand jury was improperly con- 
stituted, is in apt time. State v. Paramore, 
146 N.C. 604, 60 S.E. 502 (1908). 

Waiver.—A failure to assert disqualifica- 
tions of grand jurors is waived if not taken 
before the petit jury is sworn and im- 
paneled. State v. Rorie, 258 N.C. 162, 128 
S.E.2d 229 (1962). 

An accused waives any objection to the 
grand jury which indicts him on the ground 
of defects or irregularities in its drawing 
or organization unless he takes the objec- 
tion by a motion to quash the indictment 
before entering a plea to the merits. State 
vy. Gales, 240 N.C. 319, 82 S.E.2d 80 
(1954); State v. Rorie, 258 N.C. 162, 128 
S.E.2d 229 (1962). 

Where a defendant aptly moves to quash 
indictments on the ground that they were 
returned by a grand jury from which mem- 
bers of his race were intentionally ex- 
cluded, the defendant has not by his subse- 
quent pleas of guilty, waived his objec- 
tion. State v. Covington, 258 N.C. 501, 128 
S.E.2d 827 (1963). 

The right of a negro defendant to ob- 
ject to a grand jury upon the ground of 
discrimination against members of his race 
in the selection of such jury is waived by 
failing to pursue the proper remedy. Mil- 
ler v. State, 237 N.C. 29, 74 S.H.2d 513 
(1953). 

Cited in State v. White, 274 N.C. 220, 
162 S.E.2d 473 (1968). 


§ 9-24. Judge to appoint foreman; acting foreman.—The foreman of 


the grand jury shall be appointed by the presiding judge of a superior court session 
in which grand jurors are chosen. The foreman shall serve for a term of six months, 
and until his successor has been appointed and qualified, and he may be reappointed 
for a second term. He shall be sworn according to law. In the absence of the fore- 
man, or if the foreman is unable to serve, the presiding judge shall appoint an act- 
ing foreman, who shall have all the powers of the foreman. (1879, c. 12; Code, s. 
1742 ; Rev., s. 1971; C. S., s. 2336; 1929, c. 228; 1967, c. 218, s. 1.) 


§ 9-25. Foreman may administer oaths to witnesses. — The foreman 
of every grand jury duly sworn and impaneled in any of the courts has power to 
administer oaths and affirmations to persons to be examined before it as witnesses. 
The foreman shall mark on the bill the names of the witnesses sworn and examined 
before the jury. (1879, c. 12; Code, s. 1742; Rev., s. 197 1% Cy Sis. 2336319200 
228 ; 1967, c. 218, s. 1.) 

Section Directory Merely. — The provi- foreman of the grand jury shall mark on 
sion of the section, providing that the the indictment the names of the witnesses 
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sworn and examined before the jury, is 
directory merely, and the omission of the 
foreman to comply therewith is no ground 
for quashing the bill, where the proof is 
that the witnesses were sworn. State v. 
Hines, 84 N.C. 810 (1881). See State v. 
Avant, 202 N.C. 680, 163 S.E. 806 (1932); 
State v. Lancaster, 210 N.C. 584, 187 S.E. 
802 (1936); State v. Mitchell, 260 N.C. 235, 
132 S.E.2d 481 (1963). 

This section requiring the foreman of 
the grand jury, when the oath is admin- 
istered by him, to mark on the bill the 
names of the witnesses sworn and exam- 
ined before the jury is directory, and the 
fact that it does not appear by indorsement 
on a bill that the witness had been sworn 
and examined is no ground for quashing 
the indictment or arresting the judgment. 
State v. Hollingsworth, 100 N.C. Rhy, fe 
S.E. 417 (1888). 

This section, authorizing the foreman of 
the grand jury to swear witnesses to be 
examined before the jury, is directory 
merely. The fact that witnesses are sworn 
by the clerk of court rather than by the 
foreman is not grounds for arresting judg- 
ment or quashing an indictment. State v. 
Allen, 83 N.C. 680 (1880); State v. White, 
88 N.C. 698 (1883). 
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No Indorsement Necessary. — No in- 
dorsement on a bill of indictment by the 
grand jury is necessary. The record that 
it was presented by the grand jury is suffi- 
cient in the absence of evidence to impeach 
it. State v. Sultan, 142 N.C. 569, 54 S.E. 
841 (1906), overruling State v. McBroom, 
127 N.C. 528, 37 S.E. 193. (1900). 

The mere absence of an indorsement on 
a bill of indictment is not sufficient to 
overcome the presumption of the validity 
of the indictment arising from its return by 
the grand jury as “a true bill.” State v. 
Mitchell, 260 N.C. 235, 132 S.E.2d 481 
(1963). 

Return of New Bill as “True Bill” with- 
out Reexamination of Witnesses.—Where 
an indictment upon which witnesses had 
been examined was returned by the grand 
jury “a true bill,’ and quashed because it 
did not sufficiently charge the offense in- 
tended, and thereupon a new bill for the 
offense was sent and returned into court, 
“a true bill,” without a reexamination of 
the witnesses, this bill should be quashed. 
State v. Ivey, 100 N.C. 539, 5 S.E. 407 
(1888). 


§ 9-26. Grand jury to visit county home and jail.—Every grand jury, 
while the court is in session, shall inspect the county home for the aged and infirm, 
the workhouse, if there is one, and the jail, and report to the court the condition 
of the facilities and of the inmates and prisoners confined therein, and also the 
manner in which the jailer or superintendent has discharged his duties. 


It is not necessary for any grand jury in any county to make any inspections or 


submit any reports with respect to any county offices or agencies other than those 
required by this section, nor for any judge of the superior court to charge the 
grand jury with respect thereto. (1816, c.911i853,.P..Ro:R,:C., 6.30.8. 3+ Code, 
s. 785 ; Rev., s. 1972;C.S.,s. 2337 ; 1949, c. 208; 1967, c. 218, s. 1.) 


Cited in Parker y. State, 2 N.C. App. 27, 
162 S.E.2d 526 (1968). 


§§ 9-27 to 9-31: Repealed by Session Laws 1967, c. 218, s. 1. 


Revision of Chapter.—See same catch- 
line in note following analysis to chapter 9. 
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§ 10-1 CHAPTER 10. NOTARIES § 10-1 
Chapter 10. 
Notaries. 

Sec. Sec; 

10-1. Appointment and commission; term 10-10. Acts of minor notaries validated. 
of office; revocation of commis- 10-11. Acts of certain notaries prior to 
sion. qualification validated. 

10-2. To qualify before register of deeds; 10-12. Acts of notaries public in certain in- 
record of qualification. stances validated. 

10-3. Clerks notaries ex officio; may cer- 10-13. Validation of acknowledgment 
tify own seals. wherein expiration of notary’s 

10-3.1. Register of deeds notary ex officio commission erroneously stated 


with respect to certain instru- 
ments; to use seal of office. 
Powers of notaries public. 
[ Repealed. ] 
May exercise powers in any county. 
Expiration of commission to be 
stated after signature. 
Fees of notaries. 
10-9. Official acts of notaries public; signa- 
tures; appearance of names, no- 
tarial stamps or seals. 


Validation of instruments which do 
not contain readable impression of 
notary’s name. 

Acts of notaries with seal contain- 
ing name of another state vali- 
dated. 

Validation of certain instruments 
acknowledged prior to January 1, 
1945. 


10-14. 


10-15. 


10-16. 


§ 10-1. Appointment and commission; term of office; revocation of 
commission.—The Governor may, from time to time, at his discretion, appoint 
one or more fit persons in every county to act as notaries public and shall issue to 
each a commission. The commission shall show that it is for a term of five years 
and shall show the effective date and date of expiration. The term of the commis- 
sion shall be computed by including the effective date and shall end at midnight 
of the day preceding the anniversary of the effective date, five years thereafter. The 
commission shall be sent to the register of deeds of the county in which the ap- 
pointee lives and a copy of the letter of transmittal to the register of deeds shall 
be sent to the appointee concerned. The commission shall be retained by the reg- 
sster of deeds until the appointee has qualified in the manner provided by G.S. 10-2. 


Any commission so issued by the Governor or his predecessor, shall be revocable 
by him in his discretion upon complaint being made against such notary public and 
when he shall be satisfied that the interest of the public will be best served by the 
revocation of said commission. Whenever the Governor shall have revoked the 
commission of any notary public appointed by him, or his predecessor in office, 
it shall be his duty to file with the register of deeds in the county of such notary 
public a copy of said order and mail a copy of same to said notary public. 


Any person holding himself out to the public as a notary public, or any person 
attempting to act in such capacity after his commission shall have been revoked 
by the Governor, shall be guilty of a misdemeanor and upon conviction be punish- 


. . 


able in the discretion of the court, as provided for in other misdemeanors. (Code, 


ss. 3304, 3305; Rev., ss. 2347, 2348; C. S., s. 3172: 1927, c2 117; 1959; cP 1161, 


5, 2; 1969, c. 563, s. 1; ¢. 912, s. 1.) 


Cross References. — As to validating 
acknowledgments before notaries under 
age, see § 10-10. As to validation of de- 
fective acknowledgments before notaries 
public in certain conveyances, see §§ 47- 
52, 47-53, 47-102. 

Editor’s Note. — The first 1969 amend- 
ment substituted “five” for “two” in the 
second and third sentences. 

The second 1969 amendment also substi- 


tuted “five” for “two” in the second and 
third sentences and substituted “register 
of deeds” for “clerk of the superior court” 
and “clerk” in the fourth and fifth sen- 
tences of the first paragraph and “register 
of deeds” for “clerk of court” in the sec- 
ond paragraph. 

Opinions of Attorney General. — Mrs. 
Susan Lobinger, Governor’s Office, 9/3/69. 

Origin—The office of notary public has 
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long been known both to the civil and to 
the common law. State ex rel. Attorney 
Gen. v. Knight, 169 N.C. 333, 85 $.B. 418 
(1915). 

In Loan Co. v. Turrell, 19 Ind. 469, it 
was said: “The office originated in the 
early Roman jurisprudence, and was 
known in England before the Conquest.” 
State ex rel. Attorney Gen. y, Knight, 169 
N.C. 333, 85 S.E. 418 (1915). 

Present Status. — The office of notary 
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public is in most of the states a state 
office, although in few states it has been 
regarded as a county office, and its func- 
tions, once simple, have now a wider 
scope. State ex rel. Attorney Gen. v. 
Knight, 169 N.C. 333, 85 S.E. 418 (1915). 

Who Eligible—It has been said that “at 
common law a minor is eligible to the 
position of notary public.” State ex rel. 
Attorney Gen. v. Knight, 169 N.C. S33, 
85 S.E. 418 (1915). 


§ 10-2. To qualify before register of deeds; record of qualification. 
—Upon exhibiting their commissions to the register of deeds of the county in 
which they are to act, the notaries shall be duly qualified by taking before the 


register an oath of office, and the oaths 
ministration of the oaths of office, the n 


prescribed for officers. Following the ad- 
otary shall place his signature in a book 


designated as “The Record of Notaries Public.” The Record of Notaries Public 
shall contain the name of the notary, the signature of the notary, the effective date 
and expiration date of the commission, the date the oath was administered, and 
the date of revocation if the commission is revoked by the Governor. The infor- 
mation contained in The Record of Notaries Public ‘shall constitute the official 
record of the qualification of notaries public, and all documents relative to the 


qualification of notaries shall be delivered to the 


destroyed. (Code, ss. 3304, 3305; Rev. 
alent, 2c) 


Cross References.—As to the oath pre- 
scribed for officers, see § 11-11. As to when 
an attorney is disqualified, see § 47-8. 

Editor’s Note. — The 1969 amendment 
rewrote this section. 


qualifying notary public or 


spSSiaelad ca0AG «Gy. Ss. 31755 1969, c. 


Opinions of Attorney General. — Mrs. 


Susan Lobinger, Governor’s Office, 9/3/69. 


§ 10-3. Clerks notaries ex officio; may certify own seals.—The clerks 
of the superior court may act as notaries public, in their several counties, by virtue 


of their office as clerks, and may certify 


their notarial acts under the seals of their 


respective courts. (1833, c. 7, ss. 1, MASS se at LWP ALS Sheek 425 Gaya hac 3306; Rev., s. 


Bete ay. 8, 1/4, | 

A clerk of the superior court, is, by 
virtue of his office, a notary public, and 
the taking of acknowledgments must be 


referred to the exercise of his notarial 
authority. Lawrence v. Hodges, 92 N.C. 
672 (1885). 


§ 10-3.1. Register of deeds notary ex officio with respect to certain 
instruments; to use seal of office.—With respect to instruments offered for 
registration in their county, the register of deeds and his assistants and deputies 
may act as notaries public by virtue of their office, and may certify their notarial 
acts under the seal of the office of the register of deeds. (1969, c. 664, s. 1.) 


§ 10-4. Powers of notaries public.—(a) Subject to the exception stated 
in subsection (c), a notary public commissioned under the laws of this State act- 


ing anywhere in this State may— 


(1) Take and certify the acknowledgment or proof of the execution or sign- 
ing of any instrument or writing except a contract between a husband 
and wife governed by the provisions of G.S. 52-6; 

(2) Take affidavits and depositions: 

(3) Administer oaths and affirmations, including oaths of office, except when 
such power is expressly limited to some other public officer ; 

(4) Protest for nonacceptance, Or nonpayment, notes, bills of exchange and 
other negotiable instruments: and 

(5) Perform such acts as the law of any other jurisdiction may require of a 
notary public for the purposes of that jurisdiction. 
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(b) Any act within the scope of subsection (a) 
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performed in another jurisdic- 


tion by a notary public of that jurisdiction has the same force and effect in this 
State as fully as if such act were performed in this State by a notary public com- 


missioned under the laws of this State. 
(c) A notary public who, 


individually or in any 


fiduciary capacity, is a party 


to any instrument, cannot take the proof or acknowledgment of himself in such 
fiduciary capacity or of any other person thereto. 


(d) 


corporation is not disqualified to 


A notary public who is a stockholder, director, 
exercise any power, 


officer, or employee of a 
which he is authorized by 


this section to exercise, with respect to any instrument or other matter to which 
such corporation is a party or in which it is interested unless he is individually a 


party thereto. (1866, c. 30; 1879, c. 128; Code, s. 3502 51S CN as 


Ge 2 Aol aes 


3175; 1951, c. 1006, s. 1; 1967, c. 24, s. 22.) 


Cross References.—As to the taking of 
affidavits to be used before a court, see § 
3-8 As to attorney probating papers to be 
used in proceedings in which he appears as 
attorney, see § 47-8. 

Editor’s Note. — The 1967 amendment 
substituted “52-6” for “59-12” at the end 
of subdivision (1) of subsection (a). Ses- 
sion Laws 1967, c. 1078, amends the 1967 
amendatory act so as to make it effective 
July 1, 1967. 

Scope of Powers. — A notary public is 
recognized by the universal law of civi- 
lized and commercial nations; but his 
powers are confined to the authentication 
of commercial papers and to the protest- 
ing of bills of exchange and the like. Bene- 
dict, Hall & Co. v. Hallei6) NIG. 118 
(1877). 

By statute in this State the powers of 
notaries public have been extended beyond 
those which were incident to the office by 
the universal law merchant, and pertained 
to the presentment of bills of exchange 
for acceptance or payment and the protest 
thereof for nonpayment or refusal to ac- 
cept; they may now take and certify the 
acknowledgment or proof of powers of 
attorney, mortgages, deeds and other in- 
struments of writing, etc. McNeal Pipe & 
Foundry Co. v. Woltman, Keith & Co., 114 
N.C. 178, 19 S.E. 109 (1894). 


Duty in Taking Acknowledgments.— 
The notary is required “to take and certify 
the acknowledgment or proof” and this 
imposes upon him the duty of ascertaining 
(1) that the persons who present them- 
selves are the grantors in the deed; (2) 
that they acknowledge the execution of 
it; (3) that the wife signed the deed freely 
and voluntarily, and that she voluntarily 
assents thereto. Young v. Jackson, 92 N.C. 
144 (1885); Darden v. Neuse & Trent 
River Steamboat Co., 107 N.C. 437, 12 
S.E. 46 (1890); State ex rel. Attorney Gen. 
v. Knight, 169 N.C. 333, 85 S.E. 418 
(1915). 

Acknowledgment Quasi Judicial Act.— 


An acknowledgment of a deed, taken be- 
fore a notary public, is a judicial, or at 
least a quasi judicial, act. Long v. Crews, 
113 N.C. 256, 18 S.E. 499 (1893). 

Protest as Evidence.—The protest Ora 
notary establishes the facts stated in it in 
respect to each and all of these points to 
the full extent the notary could do it if he 
were examined as a witness and were be- 
lieved. McNeal Pipe & Foundry Coa: 
Woltman, Keith & Co., 114 N.C. 178, 19 
S.E. 109 (1894). 

This was for convenience of commerce 
and to dispense with the necessity of 
bringing witnesses from a distance or of 
taking depositions to prove the facts certi- 
fied to in the protest, the certificate being 
prima facie true. Elliott v. White, 51 N.C. 
98 (1858); McNeal Pipe & Foundry Co. v. 
Woltman Keith & Co., 114 N.C. 178, 19 
S.B. 109 (1894). 

Certificate Prima Facie Evidence.—The 
certificate of the notary establishes prima 
facie that electors were sworn as required 
by statute when they signed the affidavits 
accompanying their absentee ballots. State 


‘ex rel. Owens v. Chaplin, 229 N.C. 797, 48 


S.E.2d 37 (1948). 

With the extension of the powers of 
notaries to take probate of deeds, the same 
quality attaches to their certificates of 
probate or acknowledgment; it is prima 
facie evidence of the truth of its pertinent 
recitals. McNeal Pipe & Foundry Co. v. 
Woltman, Keith & Co., 114 N.C. 178, 19 
S.E. 109 (1894). 

Not Disqualified to Act because Em- 
ployee of Grantee.—A notary public is not 
disqualified to take acknowledgment of 
grantors and privy examination of married 
women to conveyances of land when he is 
an employee of the grantee, without any 
interest in the land conveyed. Smith v. 
Ayden Lumber Co., 144 N.C. 47, 56 S.E. 
555 (1907). 

Incurable Incompetency. — Where a 
notary public was interested in a deed of 
trust, he was disqualified to take the ac- 
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knowledgment, his attempted action was 
a nullity, and such defect could not be 
cured by probate upon such acknowledg- 
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ment before the clerk and registration. 
Long v. Crews, 113 N.C. 256, 18 S.B. 499 
(1893). 





§ 10-5: Repealed by Session Laws 1951, c. 1006, s. 3.) 


§ 10-6. May exercise powers in any county.—Notaries public have full 
power and authority to perform the functions of their office in any and all counties 
of the State, and full faith and credit shall be given to any of their official acts 
wheresoever the same shall be made and done. (1891, c. 248; Rev., s. 2351; C. 
wip BP OLZO.) 

A notary public resident out of the State 
has no authority to take affidavits to be 


used in the courts of this State. Benedict, 
Hall & Co. v. Hall, 76 N.C. 113 (1877). 


§ 10-7. Expiration of commission to be stated after signature. — 
Notaries public shall state after each official signature by them the date of the ex- 
piration of their commissions; but the failure to do so shall not thereby invalidate 
their official acts. (Rev., s. 2351a;C. S.,s. 3177.) 

Cited in Crissman v. Palmer, 225 N.C. 
472, 35 S.E.2d 422 (1945). 


§ 10-8. Fees of notaries.—Notaries public and other persons acting as 
such shall be allowed the sum of fifty cents for protesting for nonacceptance or 
for nonpayment, or for both when done at the same time, any order, draft, note, 
bond or bill or any other thing necessary to be protested, and the sum of ten cents 
for each notice sent in connection therewith. For other necessary services, where 
no fee is fixed, they shall be allowed twenty cents for every ninety words. Cases 
of protest concerning vessels or other cargoes shall not be affected by this section. 
(Code, s. 3749; 1889, c. 446; 1895, c. 296; 1903, c. 734; Rev., s. 2800; C. S., s. 
3178.) 

Fees Created by Statute—The fees of 
notaries public are created and regulated 
by statute. Price & Lucas Cider & Vinegar 


Co. v. Carroll, 124 N.C. 555, 32 S.E. 959 
(1899). 


§ 10-9. Official acts of notaries public; signatures; appearance of 
names; notarial stamps or seals.—Offcial acts of notaries public in the State 
of North Carolina shall be attested 

(1) By their proper signatures, 

(2) The readable appearance of their names, either from their signatures or 
otherwise, and 

(3) By the clear and legible appearance of their notarial stamps: 


Provided, that after an instrument bearing the official act of a notary public has 
been properly recorded in the office of the register of deeds subdivision (2) above 
shall be conclusively presumed to have been complied with and, provided further, 
that where a clear and legible impression of a notarial seal appears on an instru- 
ment, the same shall be deemed as valid as if a notarial stamp were used. (Rev., 
Bacooe ; C. 5., 8. 3179; 1953, c. 836; 1961, 'c. 733: 1967, c. 984.) 

Local Modification. — Guilford: 1955, c. S. Ct. 418, 27 L. Ed. 254 (1882): “The 
1057. court will take judicial notice of the seals 

Cross Reference. — As to validation of of notaries public, for they are officers 
deeds and probate and registration thereof recognized by the commercial law of the 
where notarial seals have been omitted, world.” State ex rel. Attorney Gen. v. 
| see §§ 47-102 and 47-103. Knight, 169 N.C. 333, 85 S.E. 418 (1915). 

Editor’s Note. — The 1967 amendment Name in Seal.—The statute authorizing 
| inserted “in the State of North Carolina” a notary public to take acknowledgment 
_ near the beginning of the section, rewrote of deeds does not require that his name 
| subdivision (3) and added the last proviso or any name shall be used in the notarial 
in the section. seal, and the seal appended to the certifi- 

Courts Take Judicial Notice. — It was. cate is presumably his in the absence of 
| said in Pierce v. Indseth, 106 U.S. 546, 1 evidence to the contrary; hence, where the 
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fact of the execution of deed by a notary 
public is adjudged to have been proved by 
such seal and certificate, it is not rebutted 
by the mere fact that the notary signs his 
name, “Geo. Theo. Somner” and the seal 
has on it the name of “Theo. Somner.” 
Deans v. Pate, 114 N.C. 194, 19 S.E. 146 
(1894). 

Failure to Attest by Seal—A motion for 
judgment for want of an answer was prop- 
erly allowed when the complaint was duly 
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verified and what purported to be the ver- 
ification of the answer was attested only 
by a person signing his name with the let- 
ters “N. P.” added thereto, but without an 
official seal. Tucker v. Inter-States Life 
Ass’n, 112 N.C. 796, 17 S.E. 532 (1893). 

The acknowledgment of a deed before 
a notary public in due form is not defec- 
tive because not attested by his notarial 
seal. Peel v. Corey, 196 N.C. 79, 144 Soles 
559 (1928). 


10-10. Acts of minor notaries validated.—All acts of notaries pub- 
lic for the State of North Carolina who were not yet twenty-one years of age at 
the time of the performance of such acts are hereby validated; and in every case 
where deeds or other instruments have been acknowledged before such notary 
public who was not yet twenty-one years of age at the time of taking of said ac- 
knowledgment, such acknowledgment taken before such notary public is hereby 
declared to be sufficient and valid. (1941, c. 233.) 


Cross References. — For similar provi- 
sion, see § 47-108. As to validation of de- 
fective acknowledgments before notaries 


public in certain conveyances, see §§ 47-52, 
47-53, 47-102. 


10-11. Acts of certain notaries prior to qualification validated.— 
All acknowledgments taken and other official acts done by any person who has 
heretofore been appointed as a notary public, but who at the time of acting had 
failed to qualify as provided by law, shall, notwithstanding, be in all respects valid 
and sufficient; and property conveyed by instruments in which the acknowledg- 
ments were taken by such notary public are hereby validated and shall convey 
the properties therein purported to be conveyed as intended thereby. (1945, c. 


665.) 
10-12. Acts of notaries 


public in certain instances validated.— 


(a) The acts of any person heretofore performed after appointment as a notary 
public and prior to qualification as a notary public: 


(1) In taking any acknowledgment, or 


(2) In notarizing any instrument, or 


(3) In performing any act purportedly in the capacity of a notary public 
are hereby declared to be valid and of the same legal effect as if such 
person had qualified as a notary public prior to performing any such 


acts. 


(b) All instruments with respect to wl 
subsection (a) of this section has purporte 
lic shall have the same legal effect as if su 


hich any such person as is described in 
d to act in the capacity of a notary pub- 


ch person acting as a notary public had 


in fact qualified as a notary public prior to performing any acts with respect to 
such instruments. (1947, c. 313; 1949, c. 1; 1965, c. 37; 1969, c. 716, s. 1.) 


Editor’s Note. — Session Laws 1969, c. 
716, s. 1 reenacted this section without 
§ 10-13. 


tary’s commission 


gages, conveyances, affidavits, and all ot 


change. Section 2 of the 1969 act provides 
that it shall not apply to pending litigation. 


Validation of acknowledgment wherein expiration of no- 
erroneously stated. — All deeds, deeds of trust, mort- 
her paper writings similar or dissimilar 


to those enumerated herein, whether or not permitted or required to be recorded 


or filed under the laws of this State heretofore or 


hereafter executed, bearing 


an official act of a notary public in which the date of the notary’s commission is 
erroneously stated, are, together with all subsequent acts or actions taken thereon, 
including but not limited to probate and registration, hereby declared in all re- 
spects to be valid to the extent as if the correct expiration date had been stated and 


shall be binding on the parties of such paper writings and their privies; and such” 
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readable impression of the notary’s name are, together with all subsequent acts 
or actions taken thereon, including but not limited to probate and registration, 
hereby declared in all respects to be valid to the same extent as if a seal contain- 
ing a readable impression of the notary’s name had been affixed thereto, and shall 
be binding on the parties of such paper writings and their privies; and such 
paper writings, together with their certificates, if otherwise competent, may be 
read in evidence as a muniment of title for all intents and purposes in any of the 
courts of this State. (1961, c. 483.) 


(1969, c. 83.) 


§ 10-16. Validation of certain instruments acknowledged prior to 
January 1, 1945.—Where any person has taken an acknowledgment as a notary 


declared to be sufficient and valid: Provided, this section shall apply only to those 
deeds and other instruments acknowledged prior to January 1, 1945. (1969, c. 
951,15; 1.) 

Editor’s Note. — Session Laws 1969, ¢. 
951, s. 3, provides that the act shall not 
affect pending litigation. 
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Chapter 11. 
Oaths. 
Article 1. SEC. 
Genera) Provisions. 11-7. Oath or affirmation to support State 

Cae Constitution; all officers to take. 
11-1. Oaths to be administered with so- 11-7.1. ye may administer oaths of of- 

lemnity. §. Wh aa ; pas 
11-2. Administration of oath upon the ieee en deputies may a munister. 

Gospels. 11-9. Administration by certain officers. 
11-3. Administration of oath with up- 11-10. When county surveyors miay ad- 

lifted hand. minister oaths. 
11-4. Affirmation of Quakers and others. ‘Articleban 
11-5. Oaths of corporations. ; 
11-6. Oath to support Constitution of Forms of Official and Other Oaths. 


United States; all officers take. 


11-11. Oaths of sundry persons; forms. 


ARTICLE |. 


General Provisions. 


11-1. Oaths to be administered with solemnity.—Whereas, lawful 
oaths for the discovery of truth and establishing right are necessary and highly 
conducive to the important end of good government ; and being most solemn ap- 
peals to Almighty God, as the omniscient witness of truth and the just and om- 


nipotent avenger 


of falsehood, such oaths, therefore, ought to be taken and ad- 


ministered with the utmost solemnity. (1777, c. 108, s. 2, Pee Re 2. Cc a Oaes 


1: Rev., s. 2353; C. 5., s. 3188.) 


Object of Statutes.—It is manifest, by a 
perusal of the statutes, that they were not 
intended to alter any rule of law, but the 
sole object was to prescribe forms for the 
sake of convenience and uniformity. State 
vy. Pitt, 166 N.C. 268, 80 S.E. 1060 (1914). 


This “solemnity” applies not only to the 
substance of the oath, but to the form and 
manner of taking it and of administering 
it. State v. Davis, 69 N.C. 383 (1873). 


Double Sanction to Oath of Witness. — 
The law requires two guarantees of the 
truth of what a witness is about to state; 
he must be in the fear of punishment by 
the laws of man, and he must also be in the 
fear of punishment by the laws of God, if 
he states what is false; in other words, 
there must be a temporal and also a reli- 
gious sanction to his oath. Shaw v. Moore, 
49 N.C. 25 (1856). 


Sufficiency of Belief. — A person who 
believes in the obligation of an oath on the 
Bible; who believes in God and Jesus 
Christ, and that God will punish in this 
world, all violators of his law, and that the 


sinner will inevitably be punished in this 


world for each and every sin committed; 
but there will be no punishment after 
death, and that in another world all will 
be happy and equal to the angels, is com- 
petent to be sworn. Shaw v. Moore, 49 


N.C. 25 (1856). 


In Omychund v. Barker, 1 Atk. 19, and 
Wiles, 538, it was decided that a Gentoo, 
who was an infidel, who did not believe in 
either the Old or New Testament, but who 
believed in-a God, as the Creator of the 
Universe, and that he is a rewarder of those 
who do well, and an avenger of those who 
do ill, according to the common law, may 
be sworn in that form which is the most 
sacred and obligatory upon his religious 
sense. The case establishes the rule to be, 
that an infidel is competent to be sworn, 
provided he believes in the existence of a 
Supreme Being, who punishes the wicked, 
without reference to the time of punish- 
ment. Shaw v. Moore, 49 N.C. 25 (1856). 

It is laid down by Lord Hale to be the 
common law, that a Jew is competent to 
be sworn, and may be sworn on the Old 
Testament, and such has ever since been 
taken to be the law. Shaw v. Moore, 49 
N.C. 25 (1856). 

Finding of the Judge Conclusive.—The 
finding of the judge as to the competency 
of a witness to take oath is conclusive, and 
not reviewable. State v. Pitt, 166 N.C. 268, 
s0 S.E. 1060 (1914). 

At Common Law. — In Shaw v. Moore, 
49 N.C..25 (1856), Pearson, J., said that 
“in the old cases it was held to be common 
law that no infidel (in which class Jews 
were included) could be sworn as a wit- 
ness in the courts of England.” He then 
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proceeds to say that the reason for this as 
given by Lord Coke, “to say the least of 
it, is narrowminded, illiberal, bigoted, and 
unsound.” State v. Pitt, 166 N.C. 268, 80 
S.E. 1060 (1914). 

Objection to Oath of Incompetent after 
Verdict.—Where a juror is incompetent to 
be sworn because an atheist (State v. 
Davis, 80 N.C. 422 (1879) and the objec- 
tion is not discovered till after verdict, set- 
ting aside the verdict rests in the discre- 
tion of the trial judge. State v. Lambert, 
93 N.C. 618 (1885); State v. Council, 129 
N.C. 511, 39 S.E. 814 (1901). 

Objection to Manner of Administering 
after Verdict—Where a juror was sworn 
in the presence of the prisoner, and his 
counsel let him acquiesce in the manner in 
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which the oath was taken, to object after 
the verdict would simply make a trial not 
a decision upon the merits but a series of 
pitfalls for the State. Not having spoken 
when he was called upon to speak, the pris- 
oner should not be heard after the verdict 
has gone against him. State vy. Ward, 9 
N.C. 443 (1823); Briggs v. Byrd, 34 N.C. 
377 (1851); State v. Patrick, 48 N.C. 443 
(1856); State v. Boon, 82 N.C. 637 
(1880); State v. Council, 129 N.C. 511, 39 
S.E. 814 (1901). 

Failure to Administer.—In State vy. Gee, 
92 N.C. 756 (1885), where a witness was 
not sworn at all, the court held that this 
was not ground of objection after verdict. 
State v. Council, 129 N.C. 511, 39 S.E. 814 
(1901). 


§ 11-2. Administration of oath upon the Gospels.—Judges and justices 
of the peace, and other persons who may be empowered to administer oaths, shall 


(except in the cases in this chapter exce 
hand upon the Holy Evangelists of Alm 


pted) require the party sworn to lay his 
ighty God, in token of his engagement to 


speak the truth, as he hopes to be saved in the way and method of salvation pointed 
out in that blessed volume; and in further token that, if he should swerve from the 
truth, he may be justly deprived of all the blessings of the Gospel, and made liable 
to that vengeance which he has imprecated on his own head. Cae Za gicnt LOS see .2, 
Pag Re Cenc. /6, 8.1 > Code, s. 3309 > Rev.<s. Zonta CaSins: 31896194100 bes} 


Cross References.—As to exceptions to 
this section, see § 11-3 for administration 
of oath with uplifted hand, and § 11-4 for 
affirmation of Quakers and others. As to 
forms of oaths, see § 11-11. As to perjury, 
see § 14-209. 

Application to Witnesses. — After this 
manner, every witness, except as otherwise 
provided, must be sworn. State v. Davis, 
69 N.C. 383 (1873). 

Sufficiency of Juror’s Oath. — An oath 
administered to a juror in the manner pre- 
scribed by statute is sufficient; the juror 
need not repeat the words “so help me 
God.” State v. Paylor, 89 N.C. 539 (1883). 

Ministerial Act—The administration of 
an oath is a ministerial act and may be 
done by anyone in the presence and by the 
direction of the court, but is the act of the 
court. State v. Knight, 84 N.C. 789 (1881). 


Partially Directory.—As to the form of 
the oath, when it is prescribed by statute, 
the statute is to be construed in some sense 
directory only, so far at least that a de- 
parture from the words, in matter not of 
substance but of form merely, does not 
exempt the person taking it from the pains 
of perjury. State v. Mazon, 90 N.C. 676 
(1884). 

Same—Validity of Irregular Oath—To 
hold invalid an oath that did not follow the 
very words of the statute might prove dis- 
astrous to the public interests. State v. 
Mazon, 90 N.C. 676 (1884). 
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Same—Same—Juror’s Oath in Capital 
Cases. — Although the omission of the 
words “you swear” at the commencement 
of the oath of jurors in a capital case looks 
awkward and mars the comeliness of judi- 
cial proceedings, it does not vitiate the 
oath. State v. Owen, 72 N.C. 605 (1875). 

The manner of swearing is merely a 
form adapted to the religious belief of the 
general mass of citizens for the sake of 
convenience and uniformity. State v. Pitt, 
166 N.C. 268, 80 S.E. 1060 (1914). 

Presumption—The administration of an 
oath to a witness is an official act of the 
court; and it being shown affirmatively that 
an oath was administered to the defendant 
in open court on the Bible, a presumption 
arises that it was rightly done. State v. 
Mace, 86 N.C. 668 (1882). 


The maxim omnia presumuntur rite esse 
acta applies in no case with greater effect 
than to official acts of this nature, the mi- 
nute and particular details of which, while 
important, are not likely to attract such at- 
tention as to insure their being accurately 
remembered. State v. Mace, 86 N.C. 668 
(1882). 

Willful Violation—A willful violation of 
such an oath in a material matter is per- 
jury, and no other is. This is the general 
rule. State v. Davis, 69 N.C. 383 (1873). 

When Deputy Clerk May Administer.— 
The deputy of the clerk of the superior 
court is authorized to take the affidavit of 


§ 11-3 Cu. 11. Oarus—GENERAL Provisions § 11-5 
the plaintiff in an action of claim and de- 
livery. Jackson y. Buchanan, 89 N.C. 74 
(1883). 

. A deputy sheriff is not authorized to 
administer oath to homestead appraisers. 


Oatésv. Munday, 127 N.C..-439, 37 S:E: 
457 (1900). 

Cited in State v. Beal, 199 N.C. 278, 154 
S.E. 604 (1930). 


§ 11-3. Administration of oath with uplifted hand.—When the per- 
son to be sworn shall be conscientiously scrupulous of taking a book oath in manner 
aforesaid, he shall be excused from laying hands upon, or touching the Holy 
Gospel; and the oath required shall be administered in the following manner, 
namely: He shall stand with his right hand lifted up towards heaven, in token of 
his solemn appeal to the Supreme God, and also in token that if he should swerve 
from the truth he would draw down the vengeance of heaven upon his head, and 
shall introduce the intended oath with these words, namely: 


I, A.B., do appeal to God, as a witness of the truth and the avenger of falsehood, 
as I shall answer the same at the great day of judgment, when the secrets of all 
hearts shall be known (etc., as the words of the oath may be). (1777, c. 108, s. 
3,.P. R.;.R. Cyc. 76,8:12 9 Coders25310 .Rev3sh235538 Gs tee. eal O0,) 


Cross Reference.—As to forms of oaths, 
see § 11-11. 

Conscientious Scruples. — If the usual 
form of oaths upon the Holy Evangelists 
is dispensed with and an “appeal” or “af- 
firmation” is substituted, it must appear 
that the person sworn had conscientious 
scruples, else the “appeal” or “affirmation” 
is invalid. State v. Davis, 69 N.C. 383 
(L8i2)¢- RPearsery, sFelbaeloseNrG 239837 
S.E. 475 (1898). 

Presumption as to Manner. — Where it 
appears that the registrar administered the 
prescribed oath to electors, but that he did 
not swear them on the Bible, it will be in- 
ferred, in the absence of direct proof to the 
contrary, that the oath was taken with up- 
lifted hand, as specified by the section, and 
was accepted as a valid mode of adminis- 
tering it, by both the registrar and the elec- 


tor. Administering the oath in such man- 
ner is sufficient to meet the requirements 
of the election law. State ex rel. DeBerry 
v. Nicholson, 102 N.C. 465, 9 S.E. 545 
(1889). 

Presumption as to Witness. — When a 
witness comes before a tribunal to be 
sworn it is to be presumed that he has 
settled the point with himself in what man- 
ner he will be sworn, and he should make 
it known to the officer of the court; and 
should he be sworn with uplifted hand, 
though not conscientiously scrupulous of 
swearing on the Gospels, and depose 
falsely, he subjects himself to the pains and 
penalties of perjury. State v. Whisenhurst, 
9 N.C. 458 (1823). 

Cited in State v. Beal, 199 N.C. 278, 154 
S.E. 604 (1930). 


§ 11-4. Affirmation of Quakers and others.—The solemn affirmation of 
Quakers, Moravians, Dunkers and Mennonites, made in the manner heretofore 
used and accustomed, shall be admitted as evidence in all civil and criminal actions; 
and in all cases where they are required to take an oath to support the Constitution 
of the State, or of the United States, or an oath of office, they shall make their 
solemn affirmation in the words of the oath beginning after the word “swear’’; 
which affirmation shall be effectual to all intents and purposes. (1777, c. 108, s. 
Sask. Ri}. ¢. 57s Ze RI BLO, co lOTO TPS Ros [eA el te ects eee 
Boege G5 C/O. Sache GOMES: ea las, Revs: 2 Sb. oor ae Ls) 

In General.—Quakers and some others Cited in State v. Beal, 199 N.C. 278, 154 
who have conscientious scruples about S.E. 604 (1930). 
swearing at all, are permitted to “affirm.” 
State v. Davis, 69 N.C. 383 (1873). 


§ 11-5. Oaths of corporations.—In all cases where a corporation is ap- 
pointed administrator, executor, collector, or to any other fiduciary position, of 
which fiduciary an oath is required by law, such oath may be taken by such corpo- 
ration by and through any officer or agent of said corporation who is authorized 
by law to verify pleadings in behalf of such corporation; and any oath so taken 
shall be valid as the oath of such corporation. Any oath heretofore taken in the 
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manner aforesaid in behalf of a corporation as such fiduciary is hereby validated 
as the oath of such corporation. (1919, c. 89, ss. 1, 2; C. S., s. 3192.) 


Cross Reference.—As to verification of 
pleadings by corporations, see § 1-147. 


§ 11-6. Oath to support Constitution of United States; all officers 
take.—All members of the General Assembly, and all officers who shall be 
elected or appointed to any office of trust or profit within the State, shall, agreeably 
to act of Congress, take the following oath or affirmation: 

I, A.B., do solemnly swear (or affirm, as the case may be) that I will support 
the Constitution of the United States; so help me, God.) 

Which oath shall be taken before they enter upon the execution of the duties 
Ol CierOUlces tly 7lync. 042). Sa choke tees Wty Cr OLS: a Codey S29313 3 Revi S: 


2357: C. S., s. 3193.) 


Cross References. — As to what consti- 
tutes an office or place of trust or profit 
within the meaning of this section, see §§ 
128-1, 128-13. See also, N.C. Const., Art. 
VI, § 7, for oaths required of public offi- 
cers, 

Officers and Placemen.—Officers are re- 
quired to take an oath to support the Con- 
stitutions of the State and of the United 


Oath Incidental—The oath required of 
public officers is merely incidental to and 
constitutes no part of the office. State 
ex rel. Clark v. Stanley, 66 N.C. 59 (1872). 

Failure to Take Oath. — Public officers 
who have not taken the required oaths of 
office are not entitled to the salaries at- 
tached to such offices. Wiley v. Worth, 
G1 N.C. 171 (1867). 


States, while placemen are not. Worthy 
y. Barrett, 63 N.C. 199 (1869). 


§ 11-7. Oath or affirmation to support State Constitution; all of- 
ficers to take.—Every member of the General Assembly, and every person who 
shall be chosen or appointed to hold any office of trust or profit in the State, shall, 
before taking his seat or entering upon the execution of the office, take and sub- 
scribe the following oath or affirmation: 

I, A.B., do solemnly and sincerely swear (or affirm) that I will be faithful and 
bear true allegiance to the State of North Carolina, and to the constitutional pow- 
ers and authorities which are or may be established for the government thereof ; 
and that I will endeavor to support, maintain and defend the Constitution of said 
State, not inconsistent with the Constitution of the United States, to the best of 
my knowledge and ability; so help me, God. 

Where such person shall be of the people called Quakers, Moravians, Mennonites 
or Dunkers, he shall take and subscribe the following affirmation: 

I, A.B., do solemnly and sincerely declare and affirm that I will truly and 
faithfully demean myself as a peaceful citizen of North Carolina; that I will be 
subject to the powers and authorities that are or may be established for the good 
government thereof, not inconsistent with the Constitution of the State and Con- 
stitution of the United States, either by yielding an active or passive obedience 
thereto, and that I will not abet or join the enemies of the State, by any means, 
in any conspiracy whatever, against the State; that I will disclose and make known. 
to the legislative, executive or judicial powers of the State all treasonable con- 
spiracies which I shall know to be made or intended against the State. (1781, 
pired2ed Io PaRe REG. /6psn 48 Cédersi3312.y Revi, $2358 >.C. Sse 3194.) 

Cross References.—As to oath with up- public officers, see § 11-6 and N.C. Const., 
lifted hand, see § 11-3. As to affirmation Art. VI, § 7. 
by Quakers and others, see § 11-4. As to 


§ 11-7.1. Who may administer oaths of office.—(a) Except as other- 
wise specifically required by statute, an oath of office may be administered by: 

(1) A justice, judge, magistrate, clerk, assistant clerk, or deputy clerk of the 
General Court of Justice; 

(2) The Secretary of State; 

(3) A judge or clerk of a court inferior to the superior court, including 
justices of the peace; ii 
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(4) A notary public; 
(5) A register of deeds; 
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(6) A mayor of any city, town, or incorporated village. 


(b) The administration of an oath by any judge of the Court of Appeals prior 
to March 7, 1969, is hereby validated. (1953, c. 23; 1969, c. 44, s. 25; c. 499; ¢. 


Zi3eele) 


Editor’s Note.—The first 1969 amend- 
ment rewrote this section. The second 1969 
amendment added subdivision (5) in sub- 
section (a) and the third 1969 amendment 
added subdivision (6). 

Session Laws 1969, c. 713, s. 2, provides: 
“Any and all oaths of office administered 


by any mayor of any city, town or incor- 
porated village prior to the date of the 
ratification of this act, which would be 
valid hereunder if administered after rati- 
fication are hereby confirmed, ratified and 
validated.” The act was ratified June 5, 
1969, and made effective on ratification. 


§ 11-8. When deputies may administer.—In all cases where any civil 
officer, in the discharge of his duties, is permitted by the law to administer an oath, 
the deputy of such officer, when discharging such duties, shall have authority to 
administer it, provided he is a sworn officer; and the oath thus administered by 
the deputy shall be as obligatory as if administered by the principal officer, and 
shall be attended with the same penalties in case of false swearing. (1836, c. 27, 
Ss: 2; RAG) C7 Gtse7. Codeve=sal ost Rev 18.2000 hee te Lo) 

Cross References.—As to administration 
of homestead appraiser’s oath, see § 1-371 
and annotations. See also note to § 11-2. 


§ 11-9. Administration by certain officers.—The chairman of the board 
of county commissioners and the chairman of the board of education of the several 
counties may administer oaths in any matter or hearing before their respective 
boards. (1889, c. 529; 1899, c. 89; Rev., s. 2362; C. S., s. 3196.) 

Cross Reference.—As to power of sher- Cited in Royal Cotton Mill Co. v. 
iff to administer oath to homestead ap- Textile Workers Union of America, 234 
praisers, see § 1-371. N,G.545,.67.S.E.2d 755 (1951), 


§ 11-10. When county surveyors may administer oaths. — The 
county surveyors of the several counties are empowered to administer oaths to 
all such persons as are required by law to be sworn in making partition of real 
estate, in establishing boundaries and in surveying vacant lands under warrants. 


(1881, c. 144; Code, s. 3314; Rev., s. 2361; C. eS Glos | OSU Cos seas 


ARTICLE 2. 


Forms of Official and Other Oaths. 


§ 11-11. Oaths of sundry persons; forms.—The oaths of office to be 
taken by the several persons hereafter named shall be in the words following the 
names of said persons respectively : 


Administrator 


You swear (or affirm) that you believe A. B. died without leaving any last will 
and testament; that you will well and truly administer all and singular the goods 
and chattels, rights and credits of the said A. B., and a true and perfect inventory 
thereof return according to law; and that all other duties appertaining to the charge 
reposed in you, you will well and truly perform, according to law, and with your 
best skill and ability ; so help you, God. 


Attorney at Law 


I, A. B., do swear (or affirm) that I will truly and honestly demean myself in 
the practice of an attorney, according to the best of my knowledge and ability; so 
help me, God. 
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Attorney General, State Solicitors and County Attorneys 


I, A. B., do solemnly swear (or affirm) that I will well and truly serve the State 
of North Carolina in the office of Attorney General (solicitor for the State or at- 
torney or the-Sstate:in the county Ohne ossk bes aan cass ); I will, in the execution 
of my office, endeavor to have the criminal laws fairly and impartially administered, 
so far as in me lies, according to the best of my knowledge and ability; so help me, 


God. 


Auditor 


I, A. B., do solemnly swear (or affirm) that I will well and truly execute the 
trust reposed in me as auditor, without favor or partiality, according to law, to 
the best of my knowledge and ability; so help me, God. 


Book Debt Oath 


You swear (or affirm) that the matter in dispute is a book account; that you 
have no means to prove the delivery of such articles, as you propose to prove by 
your own oath, or any of them, but by yourself; and you further swear that the 
account rendered by you is just and true; and that you have given all just credits; 
so help you, God. 

Book Debt Oath for Administrator 


You, as executor or administrator of A. B., swear (or affirm) that you verily 
believe this account to be just and true, and that there are no witnesses, to your 
knowledge, capable of proving the delivery of the articles therein charged; and 
that you found the book or account so stated, and do not know of any other or 
further credit to be given than what is therein given; so help you, God. 


Clerk of the Supreme Court 


| a Re aha pte ea , do solemnly swear that I will discharge the duties of 
the office of clerk of the Supreme Court without prejudice, affection, favor, or 
partiality, according to law and to the best of my skill and ability, so help me, 
God. 
Clerk of the Superior Court 


I, A. B., do swear (or affirm) that, by myself or any other person, I neither 
have given, nor will I give, to any person whatsoever, any gratuity, fee, gift or 
reward, in consideration of my election or appointment to the office of clerk of 
Mie rSupernior Count Opeth, COUNTY Ob oe tease stewie ts «at ; nor have I sold, or 
offered to sell, nor will I sell or offer to sell, my interest in the said office; I also 
solemnly swear that I do not, directly or indirectly, hold any other lucrative office in 
the State; and I do further swear that I will execute the office of clerk of the 
MIPETIORP CGUTE Tor. the county: OF: oc p ceases otc ater ses without prejudice, favor, 
affection or partiality, to the best of my skill and ability; so help me, God. 


Commissioners Allotting a Year’s Provisions 


You and each of you swear (or affirm) that you will lay off and allot to the 
petitioner a year’s provisions for herself and family, according to law, and with 
your best skill and ability; so help you, God. 


Commissioners Dividing and Allotting Real Estate 
You and each of you swear (or affirm) that, in the partition of the real estate 
now about to be made by you, you will do equal and impartial justice among the 
several claimants, according to their several rights, and agreeably to law; so help 
you, God. 
Commissioner of Wrecks 


I, A. B., do solemnly swear (or affirm) that I will truly and faithfully discharge 
the duties of a commissioner of wrecks, for the district of .............05- hid 
PREM COUNEyS Oly a any, sic ee he ss , according to law; so help me, God. 
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Constable 

I, A. B., do solemnly swear (or affirm) that I will well and truly serve the State 
of North Carolina in the office of constable; I will see and cause the peace of the 
State to be well and truly preserved and kept, according to my power; I will ar- 
rest all such persons as, in my sight, shall ride or go armed offensively, or shall 
commit or make any riot, affray or other breach of the peace; I will do my best 
endeavor, upon complaint to me made, to apprehend all felons and rioters or per- 
sons riotously assembled, and if any such offenders shall make resistance with 
force, I will make hue and cry, and will pursue them according to law, and will 
faithfully and without delay execute and return all lawful precepts to me directed ; 
I will well and truly, according to my knowledge, power and ability, do and exe- 
cute all other things belonging to the office of constable, so long as I shall continue 
in office; so help me, God. 

Cotton Weigher for Public 

TS Ee Oe eee , public'weigher*forthe ‘city of eT aes TR ae (or 
as the case may be), do solemnly swear that I will justly, impartially and without 
any deduction, except as may be allowed by law, weigh all cotton that may be 
brought to me for that purpose, and tender a true account thereof to the parties 
concerned, if required so to do; so help me, God. 


Entry-Taker 
I, A. B., do solemnly swear (or affirm) that I will well and impartially dis- 
charge the several duties of the office of entry-taker for the county of ............ 
> sealers. vere Lees according to law; so help me, God. 


Executor 


You swear (or affirm) that you believe this writing to be and contain the last 
will and testament of A. B., deceased; and that you will well and truly execute the 
same by first paying his debts and then his legacies, as far as the said estate shall 
extend or the law shall charge you; and that you will well and faithfully execute 
the office of an executor, agreeably to the trust and confidence reposed in you, 
and according to law; so help you, God. 


Grand Jury—Foreman of 

You, as foreman of this grand inquest for the body of this county, shall diligently 
inquire and true presentment make of all such matters and things as shall be 
given you in charge; the State’s counsel, your fellows’ and your own you shall 
keep secret; you shall present no one for envy, hatred or malice; neither shall you 
leave anyone unpresented for fear, favor or affection, reward or the hope of re- 
ward; but you shall present all things truly, as they come to your knowledge, ac- 
cording to the best of your understanding; so help you, God. 


Grand Jurors 


The same oath which your foreman hath taken on his part, you and each of you 
shall well and truly observe and keep on your part; so help you, God. 


Grand Jury—Offcer of 


You swear (or affirm) that you will faithfully carry all papers sent from the 
court to the grand jury, or from the grand jury to the court, without alteration 
or erasement, and without disclosing the contents thereof; so help you, God. 


Jury—Officer of 


You swear (or affirm) that you will keep every person sworn on this jury in 
some private and convenient place when in your charge. You shall not suffer any 
person to speak to them, neither shall you speak to them yourself, unless it be to 
ask them whether they are agreed in their verdict, but with leave of the court; so 
help you, God. 
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Oath for Petit Juror 


You do solemnly swear (affirm) that you will truthfully and without prejudice 
or partiality try all issues in civil or criminal actions that come before you and 
give true verdicts according to the evidence, so help you, God. 


Justice, Judge, or Magistrate of the General Court of Justice 


best Ne att poe. , do solemnly swear (affirm) that I will administer justice 
without favoritism to anyone or to the State; that I will not knowingly take, 
directly or indirectly, any fee, gift, gratuity or reward whatsoever, for any matter 
or thing done by me or to be done by me by virtue of my office, except the salary 
and allowances by law provided; and that I will faithfully and impartially dis- 
chargerall, theduties‘of:...;.)., Speen. than, ofthe saa faire vad). Phe. Divi- 
sion of the General Court of Justice to the best of my ability and understanding, 
and consistent with the Constitution and laws of the State; so help me, God. 


Justice of the Peace 


I, A. B., do solemnly swear (or affirm) that as justice of the peace of the county 
Pa Salva ite a , in all articles in the commission to me directed, I will do 
equal right to the poor and the rich, to the best of my judgment and according to 
the laws of the State; I will not, privately or openly, by myself or any other person, 
be of counsel in any quarrel or suit depending before me; the fines and amerce- 
ments that shall happen to be made, and the forfeitures that shall be incurred, I 
will cause to be duly entered without concealment; I will not wittingly or willingly: 
take, by myself or by any other person for me, any fee, gift, gratuity or reward 
whatsoever for any matter or thing by me to be done by virtue of my office, ex- 
cept such fees as are or may be directed and limited by statute; but well and truly: 
I will perform my office of justice of the peace; I will not delay any person of com- 
mon right, by reason of any letter or order from any person in authority to me 
directed, or for any other cause whatever; and if any letter or order come to me 
contrary to law I will proceed to enforce the law, such letter or order notwith- 
standing. I will not direct or cause to be directed to the parties any warrant by 
me made, but will direct all such warrants to the sheriffs or constables of the 
county, or the other officers or ministers of the State, or other indifferent persons, 
to do execution thereof; and finally, in all things belonging to my office, during 
my continuance therein, I will faithfully, truly and justly, and according to the 
best of my skill and judgment, do equal and impartial justice to the public and to 
individuals ; so help me, God. 

Register of Deeds 


I, A. B., do solemnly swear (or affirm) that I will faithfully and truly, accord- 
ing to the best of my skill and ability, execute the duties of the office of register 
GUUCEUS em rie COUTILY Cte ortee fet oe en ee , in all things according to law; 
so help me, God. 

Secretary of State 

I, A. B., do swear (or affirm) that I will, in all respects, faithfully and honestly 
execute the office of Secretary of State of the State of North Carolina, during my 
continuance in office, according to law; so help me, God. 


Sheriff 


I, A. B., do solemnly swear (or affirm) that I will execute the office of sheriff 
3 PRAT TSS CO Rae county to the best of my knowledge and ability, agree- 
ably to law; and that I will not take, accept or receive, directly or indirectly, any 
fee, gift, bribe, gratuity or reward whatsoever, for returning any man to serve as a 
juror or for making any false return on any process to me directed; so help me, 
God. 

Standard Keeper 


I, A. B., do swear (or affirm) that I will not stamp, seal or give any certificate 
for any steelyards, weights or measures, but such as shall, as near as possible, 
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agree with the standard in my keeping; and that I will, in all respects, truly and 
faithfully discharge and execute the power and trust by law reposed in me, to the 
best of my ability and capacity ; so help me, God. 


State Treasurer 


I, A. B., do swear (or affirm) that, according to the best of my abilities and 
judgment, I will execute impartially the office of State Treasurer, in all things 
according to law, and account for the public taxes; and I will not, directly or in- 
directly, apply the public money to any other use than by law directed; so help 
me, God. 

Stray Valuers 


You swear (or affirm) that you will well and truly view and appraise the stray, 
now to be valued by you, without favor or partiality, according to your skill and 
ability ; so help you, God. 

Surveyor for a County 


I, A. B., do solemnly swear (or affirm) that I will well and impartially discharge 
the several duties of the office of surveyor for the county of .................- 
according to law; so help me, God. 


Treasurer for a County 


I, A. B., do solemnly swear (or affirm) that, according to the best of my skill 
and ability, I will execute impartially the office of treasurer for the county of 
joes kb aee CRs , in all things according to law; that I will duly and faithfully 
account for all public moneys that may come into my hands, and will not, directly 
or indirectly, apply the same, or any part thereof, to any other use than by law 
directed ; so help me, God. 


Witness to Depose before the Grand Jury 


You swear (or affirm) that the evidence you shall give to the grand jury, upon 
this bill of indictment against A. B., shall be the truth, the whole truth, and nothing 
but the truth; so help you, God. 


Witness in a Capital Trial 


You swear (or affirm) that the evidence you shall give to the court and jury 
in this trial, between the State and the prisoner at the bar, shall be the truth, the 
whole truth, and nothing but the truth; so help you, God. 


Witness in a Criminal Action 


You swear (or affirm) that the evidence you shall give to the court and jury 
in this action between the State and A. B. shall be the truth, the whole truth, and 
nothing but the truth; so help you, God. 


Witness in Civil Cases 
You swear (or affirm) that the evidence you shall give to the court and jury 
in this cause now on trial, wherein A. B. is plaintiff and C. D. defendant, shall 
be the truth, the whole truth, and nothing but the truth; so help you, God. 
Witness to Prove a Will 
You swear (or affirm) that you saw C. D. execute (or heard him acknowledge 
the execution of) this writing as his last will and testament; that you attested it 
in his presence and at his request; and that at the time of its execution (or at the 
time the execution was acknowledged) he was, in your opinion, of sound mind 
and disposing memory ; so help you, God. 


General Oath 
Any officer of the State or of any county or township, the term of whose oath 
is not given above, shall take an oath in the following form: 


I, A. B., do swear (or affirm) that I will well and truly execute the duties of 
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SHR GOTICe OL Leite belt. id se according to the best of my skill and ability, 
according to law; so help me, God. (R. C., c. 76, s. 6; 1874-5, c. 58, s. 2; Code, 
ss. 3057, 3315; 1903, c. 604; Rev., s. 2360; C. S., s. 3199; 1947, c. 71; 1959, c. 
WO Er L967, C218, 8) 2) 196gnem L190, ss.50, 51.) 


Cross Reference. — As to oath of mem- 
bers of finance committee of county, see § 
153-45. 

Editor’s Note. — The 1969 amendment 
substituted the present oath of “Justice, 
Judge, or Magistrate of the General Court 
of Justice” for the former oaths of “Judge 
of the Supreme Court” and “Judge of the 
Superior Court” and rewrote the oath of 
the “Clerk of the Supreme Court.” 

The desire of a prospective juror to af- 
firm rather than take an oath is not, of 
itself, cause for challenge in this State. 
State v. Atkinson, 275 N.C. 288, 167 S.E.2d 
241 (1969). 

Jury Need Not Be Resworn for Prose- 
cution of Less than Capital Offense. — 
Where, upon an indictment charging homi- 
cide, the solicitor announces that he is 
not seeking a higher verdict than murder 
in the second degree, the prosecution is no 
longer for a capital offense, and it is not 
required that the jury be again sworn to 
try the particular prosecution, but under 
the provisions of this section it is suffi- 
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cient that the jurors and all others sum- 
moned as jurors for the session of court 
were administered oath to truly try all is- 
sues which shall come before the jury dur- 
ing the term. State v. Smith, 268 N.C. 
659, 151 S.E.2d 596 (1966), decided prior 
to the 1967 amendment. 

Disclosures Not Prohibited by Grand 
Jurors’ Oath.—The grand jurors’ oath of 
secrecy does not prohibit the disclosure in 
court of proceedings before the grand jury 
whenever the ends of justice require it. 
State v. Colson, 262 N.C. 506, 138 S.E.2d 
121 (1964). 

The erroneous allowance of an improper 
challenge for cause does not entitle the ad- 
verse party to a new trial, so long as only 
those who are competent and qualified to 
serve are actually empaneled upon the jury 
which tried his case. This is especially true 
where the adverse party did not exhaust 
his peremptory challenges. State v. Atkin- 
son, 275 N.C. 288, 167 S.F.2d 241 (1969). 

Cited in In re Will of Covington, 252 
N.C. 551, 114 S.E.2d 261 (1960). 
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12-1. [Repealed.] 

12-2. Repeal of statute not to affect ac- 
tions. 


Sec. 
12-3. Rules for construction of statutes. 
12-4. Construction of amended statute. 


§ 12-1: Repealed by Session Laws 1957, c. 783, s. 3. 


§ 12-2. Repeal of statute not to affect actions.—The repeal of a statute 
shall not affect any action brought before the repeal, for any forfeitures incurred, 


or for the recovery of any rights accruing under such statute. (1830, c. 4; R. C., 
€, 108,'s. 1; 1879, c. 163; 1881, ¢ 48; Code, 353764; Reyv.,.s: 2830; C.S4 5, 3948.) 


Section Not Obligatory. — As the laws 
cf our legislature do not bind another, ex- 
cept insofar as they may be absolute con- 
tracts, this section must be taken as merely 
a rule of construction having no applica- 
tion where the intention of the legislature 
clearly and explicitly appears to the con- 
trary. Dyer v. Ellington, 126 N.C. 941, 36 
S.E. 177 (1900). 

Repeal after Services Rendered.—Where 
a statute was in force when certain ser- 
vices were rendered, it was held that the 
plaintiff's right had become absolute, and 
no subsequent repeal could invalidate it. 
Copple v. Commissioners, 138 N.C. 127, 50 
S.E. 574 (1905). 

Action Commenced before Repeal—By 
express terms of the section, the repeal 
of a statute does not affect an action 
theretofore commenced under it. Smith 
v. Morganton Ice Co., 159 N.C. 151, 74 
Sod 201912 )e 

Same—For Penalty or Forfeiture—Un- 
der the provisions of the section a suit for 
a forfeiture or penalty is not discontinued 
by a repeal of the statute giving the pen- 
alty. State v. Williams, 97 N.C. 455, 2 S.E. 
55 (ISeie Epps tva-oriith,o dole toe aay: 
28 S.E. 359 (1897); Grocery Co. v. Rail- 
road, 136 N.C. 396, 48 S.E. 801 (1904). 


Subject Matter Destroyed by Statute 
Pending Appeal—Where, pending an ap- 
peal, the subject matter of the action is 
destroyed or a statute giving the cause of 
action is repealed, the appellate court will 
not go into consideration of the abstract 
question as to which party ought to have 
prevailed, in order to adjudicate the costs 
but the judgment below as to costs will 
be allowed to stand. Wikel v. Board of 
Comm'rs, 120 N.C. 451, 27 S.E. 117 (1897); 
Brinson vy. Duplin County, 173 N.C. 137, 91 
S.E. 708 (1917). 

A vested right of action is property in 
the same sense in which tangible things 
are property, and is equally protected 
against interferences. Where it springs 


from contract, or from the principles of 
the common law, it is not competent for 
the legislature to take it away. Williams v. 
Atlantic Coast Line R.R., 153 N.C. 360, 69 
S.E. 402 (1910). 

Right of Informer. — An informer has, 
in a certain sense, an inchoate right when 
he brings his suit, but he has no vested 
right to the penalty until judgment. 
Hence, until his right becomes vested, it 
can be destroyed by the legislature. Dyer 
vy... Hilingtons, 126. N.Ce 941; 5360S: Baar? 
(1900). 

Action to Recover Arrearages of Taxes. 
—An action pending to recover arrearages 
of taxes, brought under an act authorizing 
the collection of unpaid taxes for past 
years, is not affected by the repeal of such 
statute. City of Wilmington v. Cronly, 122 
N.C. 388, 30. S:H. 9 (1893); 

Changing Rules of Evidence. — An act 
of the legislature changing the rules of 
evidence cannot be construed as operat- 
ing retrospectively so as to affect existing 
rights. Lowe v. Harris, 112 N.C. 472, 17 
S.E. 539 (1893). 

Modes of Procedure. — Statutes which 
change modes of procedure may govern 
suits pending at the time of their enact- 
ment. Sumner v. Miller, 64 N.C. 688 
(1870). 

A retrospective law is one that in some 
way affects the rights and liabilities of 
parties incident to and growing out of a 
transaction that has passed. Waddill v. 
Masten, 172 N.C. 582, 90 S.E. 694 (1916). 

Maxim “Leges Posteriores Priores Con- 
trarias Abrogant”.—To give operation to 
the maxim, leges posteriores priores con- 
trarias abrogant, the latter law must be in 
conflict with the former; therefore, when 
a later statute is almost in ipsissimis verbis 
with a former one, there is no repeal of the 
former. Kesler v. Smith, 66 N.C. 154 
(1872). 

General Rule—Prospective Effect.—The 
general rule is that a statute will be given 
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prospective effect only unless the law in 
question clearly forbids such a construc- 
tion. Corporation of Elizabeth City v. 
Commissioners of Pasquotank, 146 N.C. 
539, 60 S.E. 416 (1908); Mann vy. Allen, 
171 N.C. 219, 88 S.E. 235 (1916); Waddill 
vy. Masten, 172 N.C. 582, 90 S.E. 694 (1916). 

Remedial Legislation—In case of a re- 
medial legislation, the general rule is not 
so insistent, and such statutes are not in- 
frequently given retrospective effect where 
the language permits and such a construc- 
tion will best promote the meaning and 
purpose of the legislature. Waddill v. 
Masten, 172 N.C. 582, 90 S.E. 694 (1916). 

Mere Court Procedure.—The rule that 
statutes may be construed to have retro- 
spective effect does not prevail when they 
concern mere matters of court procedure 
before action instituted, or the substitu- 
tion or designation of new parties deemed 
necessary to a proper determination of a 
controversy or authorized to maintain and 
enforce a recognized or existent right. 
Waddill v. Masten, 172 N.C. 582, 90 S.E. 
694 (1916). 

Limitation of Actions—While the leg- 
islature has the power to extend or re- 
duce the time in which an action may be 
brought, this is subject to the restriction 
that when the limitation is shortened a 
reasonable time must be given for the 
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commencement of an action before the 
statute works a bar. Strickland v. Draugh- 
an, 91 N.C. 103 (1884). The action in the 
instant case having been instituted before 
the passage of the act, is not affected by it. 
Nichols v. Norfolk & C.R.R., 120 N.C. 495, 
26 S.E. 643 (1897). 

General Rule in Criminal Actions.—The 
repeal of a statute pending a prosecution 
for an offense which it creates arrests the 
prosecution and withdraws all authority to 
pronounce judgment, even after convic- 
tion. State v. Williams, 97 N.C. 455, 2 S.E. 
55 (1887); State v. Massey, 103 N.C. 356, 
9 S.E. 632 (1889). 

Same—Legislative Authority to Increase 
Punishment.—The legislature has no more 
authority to give a retroactive effect to a 
statute making the punishment for an of- 
fense already created more severe, than 
to subject persons to punishment under a 
criminal statute passed after the commis- 
sion of the act for which they may be in- 
dicted. The provision of the federal Con- 
stitution, which forbids the enactment by 
a state of any ex post facto law, could, in 
either event, be invoked for the protec- 
tion of the person charged. State v. Wil- 
liams, 97 N.C. 455, 2 S.E. 55 (1887); State 
v. Ramsour, 113 N.C. 642, 18 S.E. 707 
(1893). 


12-3. Rules for construction of statutes.—In the construction of all 
statutes the following rules shall be observed, unless such construction would be 
inconsistent with the manifest intent of the General Assembly, or repugnant to 
the context of the same statute, that is to say: 


(1) Singular and Plural Number, Masculine Gender, ete—Every word im- 
porting the singular number only shall extend and be applied to several 
persons or things, as well as to one person or thing; and every word 
importing the plural number only shall extend and be applied to one 
person or thing, as well as to several persons or things; and every 
word importing the masculine gender only shall extend and be applied 
to females as well as to males, unless the context clearly shows to the 


contrary. 


(2) 


Authority, to Three or More Exercised by Majority—AIl words pur- 


porting to give a joint authority to three or more public officers or 
other persons shall be construed as giving such authority to a majority 
of such officers or other persons, unless it shall be otherwise expressly 
declared in the law giving the authority. 


(3) 


“Month” and “Year”.—The word “month” shall be construed to mean a 


calendar month, unless otherwise expressed; and the word “year,” a 
calendar year, unless otherwise expressed; and the word “year” alone 
shall be equivalent to the expression “year of our Lord.” 


(4) 


Leap Year, How Counted.—In every leap year the increasing day and the 


day before, in all legal proceedings, shall be counted as one day. 

(5) “Oath” and “Sworn”.—The word “oath” shall be construed to include 
“affirmation,” in all cases where by law an affirmation may be substi- 
tuted for an oath, and in like cases the word “sworn” shall be construed 
to include the word “affirmed.” 
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(6) “Person” and “Property’.—The word “person” shall extend and be 
applied to bodies politic and corporate, as well as to individuals, unless 
the context clearly shows to the contrary. The words “real property” 
shall be coextensive with lands, tenements and hereditaments. The 
words “personal property” shall include moneys, goods, chattels, choses 
in action and evidences of debt, including all things capable of owner- 
ship, not descendable to heirs at law. The word “property” shall include 
all property, both real and personal. 

(7) “Preceding” and “Following’’.—The words “preceding” and “following,” 
when used by way of reference to any section of a statute, shall be con- 
strued to mean the section next preceding or next following that in 
which such reference is made; unless when some other section is ex- 
pressly designated in such reference. 

(8) “Seal’’.—In all cases in which the seal of any court or public office shall be 
required by law to be affixed to any paper issuing from such court or 
office, the word “seal” shall be construed to include an impression of 
such official seal, made upon the paper alone, as well as an impression 
made by means of a wafer or of wax affixed thereto. 

(9) “Will’.—The term “will” shall be construed to include codicils as well as 
wills. 

(10) “Written” and “in Writing’—The words “written” and “in writing” 
may be construed to include printing, engraving, lithographing, and any 
other mode of representing words and letters: Provided, that in all cases 
where a written signature is required by law, the same shall be in a 
proper handwriting, or in a proper mark. 

(11) “State” and “United States’——The word “state,” when applied to the 
different parts of the United States, shall be construed to extend to and 
include the District of Columbia and the several territories, so called; 
and the words “United States” shall be construed to include the said 
district and territories and all dependencies. 

(12) “Imprisonment for One Month,” How Construed—The words “im- 
prisonment for one month,” wherever used in any of the statutes, shall 
be construed to mean “imprisonment for thirty days.” 

(13) “Governor,” “Senator,” “Solicitor,” “Elector,” “Executor,” “Adminis- 
trator,” “Collector,” “Juror,” and “Auditor”.—The words “Governor,” 
“Senator,” “solicitor,” “elector,” “executor,” “administrator,” ‘“‘collec- 
tor,” “juror,” “auditor,” and any other words of like character shall 
when applied to the holder of such ‘office, or occupant of such position, 
be words of common gender, and they shall be a sufficient designation of 
the person holding such office or position, whether the holder be a man 
or womans(ZhdAenslll sRoS.,.crdlasehl Ss REO weslosel0S—c. 108: 
Code, 8. 3/65 + Rev,,:8. 2831; C1 Ss, 3949: 1921 ex30,) 


I. General Consideration. I. GENERAL CONSIDERATION. 
ie Determination of Intent and Mean- Specific Words Followed by General 
ing. G Words. — Where particular and specific 
ie re fe ae Gee words or acts, the subject of a statute, are 
be Ri Ne ce A followed by general words, the latter must, 
III. Re ay aes Gis as a rule, and by a proper interpretation, 
x irae hae Deca Materia be confined to acts and things of the same 
; : : kind. State v. Craig, 176 N.C. 740, 97 S.E. 


C. Amendatory and Repealing Acts. 
IV. Statutes Strictly Construed. 400 (1918). 


A. In General. Words Given Ordinary Meaning. — 
B. Criminal Statutes. When construing a statute the words used 
V. Construction in Accord with Consti- therein will be given their ordinary mean- 
tution. ing, unless it appears from the context 
A. Construction. that they should be taken in a different 
B. Effect. sense. Abernethy v. Board of Comm’rs, 169 
VI. Definitions. N.C. 631, 86 S.E. 577 (1915). 
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When Court May Interpolate Neces- 
sary Words. — When it is necessary to 
carry out the clear meaning of a statute, 
and to make it sensible and effective, the 
court may interpolate the words necessary 
thereto, which were evidently omitted, as 
appears from the context, or silently un- 
derstand them to be incorporated in it. 
Fortune v. Commissioners, 140 N.C. 322, 
52 S.E. 950 (1905); Abernethy v. Board of 
Comm’rs, 169 N.C. 631, 86 S.E. 577 (1915). 

In Palms v. Shawano, 61 Wis. 217, the 
words “south” used in the legislative act 
defining the boundaries of a county was 
read “north’; in Stoneman v. Whaley, 9 
Iowa 390, a subsequent act purported to 
repeal the sixteenth section of another act, 
and it was held that the repealing act re- 
ferred to the sixth section; and in a case 
from Utah a subsequent act referred to 
§ 162 of a prior act, and it was construed 
to mean § 151. Toomey v. Goldsboro Lum- 
ber Co., 171 N.C. 178, 88 S.E. 215 (1916). 

Proviso.—As a general rule in the con- 
struction of statutes, a proviso will be 
considered as a limitation upon the gen- 
eral words preceding, and as excepting 
something therefrom, but this rule is not 
absolute, and the meaning of the proviso 
will be ascertained by the language used 
in it. Traders Nat’l Bank v. Lawrence 
Mfg. Co., 96 N.C. 298, 3 S.E. 363 (1887). 

Words Cannot Be Construed Away. — 
The court has no power or right to strike 
out words or to construe them away. 
Nance y. Southern Ry., 149 N.C. 366, 63 
S.E. 116 (1908). ‘ 

When laws have been codified, it is per- 
missible to examine the original legisla- 
tion as an aid to correct interpretation. 
Rodgers, McCabe & Co. v. Bell, 156 N.C. 
378, 72 S.E. 817 (1911); Morganton Mfg. & 
Trading Co. v. Andrews, 165 N.C. 285, 81 
S.E. 418 (1914). 

The maxim cessante ratione legis, cessat 
et ipsa lex has no application in the con- 
struction of statutes. State v. Eaves, 
106 N.C. 752, 11 S.E. 370 (1890). 

Void for Vagueness.—lIf a statute be so 
vague in its terms as to convey no definite 
meaning to the court or a ministerial of- 
ficer, it is void. State v. Partlow, 91 N.C. 
550 (1884). 


II. DETERMINATION OF IN- 
TENT AND MEANING. 


A. In General. 


When Statute Is Clear.—It is not al- 
lowable to interpret what has no need of 
interpretation, or, where the words have 
a definite and precise meaning, to go else- 
where in search of conjecture in order to 
restrict or extend the meaning. Statutes 
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should be read and understood according 
to the natural and most obvious import 
of the language without resorting to 
subtle and forced construction for the 
purpose of either limiting or extending 
their operation. Nance y. Southern Ry., 149 
N.C. 366, 63 S.E. 116 (1908); State v. Car- 
penter, 173 N.C. 767, 92 S.E. 373 (1917); 
Hamilton vy. Rathbone, 175 U.S. 414, 20 
S. Ct. 155, 44 L. Ed. 219 (1899). 

: Where Language Is of Doubtful Mean- 
ing. — In interpreting the statute where 
the language is of doubtful meaning, the 
court will reject an interpretation which 
would make the statute harsh, oppressive, 
inequitable and unduly restrictive of pri- 
mary private rights. Nance v. Southern 
Ry., 149 N.C. 366, 63 S.E. 116 (1908). 

Meaning First Sought in Language 
Used. — In Caminetti v. United States, 
Sao oe ar, oT oo. Ctn92. 61) 1. Ed. 
442 (1917), the court said: “It is elemen- 
tary that the meaning of a statute must, 
in the first instance, be sought in the lan- 
guage in which the act is framed, and if 
that is plain, and if the law is within the 
constitutional authority of the lawmaking 
body which passed it, the sole function of 
the courts is to enforce it according to its 
terms.’ State v. Carpenter, 173 N.C. 767, 
92 S.E. 373 (1917). 

Law Existing at Time of Enactment.— 
To discover the true meaning of a statute, 
consideration should be given the law as 
it existed at the time of its enactment, the 
public policy as declared in judicial opin- 
ions and legislative acts, the public inter- 
est, and the purpose of the act in question. 
Kendall v. Stafford, 178 N.C. 461, 101 S.E. 
15 (1919). 

But the meaning must be ascertained 
from the statute itself, and the means and 
signs of which, as appears upon its face, 
it has reference. State v. Partlow, 91 N.C. 
550 (1884). 

Objects Embraced.—The meaning of a 
statute in respect to what it has reference 
and the objects it embraces, as well as in 
other respects, is to be ascertained by ap- 
propriate means and indicia, such as the 
purposes appearing from the statute taken 
as a whole, the phraseology, the words 
ordinary or technical, the law as it pre- 
vailed before the statute, the mischief to 
be remedied, the remedy, the end to be ac- 
complished, statutes in pari materia, the 
preamble, the title, and other like means. 
State v. Partlow, 91 N.C. 550 (1884). 

Misdescription or Misnomer. — The 
question was fully considered by the Su- 
preme Court in Fortune v. Commission- 
ers, 140 N.C. 322, 52 S.E. 950 (1905), and 
the court there says: “A misdescription 
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or misnomer in a statute will not vitiate 
the enactment or render it inoperative, 
provided the means of identifying the per- 
son or thing intended, apart from the er- 
roneous description, are clear, certain, and 
convincing.” Under this rule we may call to 
our aid anything in the act itself, or even 
in the alleged erroneous description, which 
sufficiently points to something else as fur- 
nishing certain evidence of what was 
meant, though the reference to the extra- 
neous matter may not in itself be full and 
accurate. The rule, even when literally or 
strictly construed, does not require that 
the erroneous description shall be alto- 
gether rejected in making the search for 
the true meaning; but it may be used in 
connection with anything outside of the 
statute to which it refers and which itself, 
when examined, makes the meaning clear. 
The erroneous description may in this 
way be helped out by extraneous evi- 
dence. Toomey v. Goldsboro Lumber Co., 
171 N.C. 178,88 5. EH. 215.(1916). 

The title of a statute is no part thereof. 
State v. Welsh, 10 N.C. 404 (1824). But 
it may be construed when the meaning is 
doubtful. State v. Woolard, 119 N.C. 779, 
25 S.E. 719 (1896). 

It cannot control the text when it is 
clear. Blue v. McDufhe, 44 N.C. 131 
(1852); Jones v. Hartford Ins. Co., 88 N.C. 
499 (1883); Hines & Battle v. Wilmington 
& W.R.R., 95 N.C. 434 (1886); State v. 
Woolard, 119 N.C. 779, 25 S.E. 719 (1896) 
Especially is this true as to the headings 
of a section in the Code. Cram vy. Cram, 116 
N.C. 288, 21 S.E. 197 (1895); In re Chis- 
holm’s Will, 176 N.C. 211, 96 S.E. 1031 
(1918). 

B. Legislative Intent. 

Motive and Purpose of Legislature.—If 
the language of a statute is doubtful, and 
the intention of the legislature is clear, the 
former will be construed in the latter; but 
where the language is plain, the courts 
cannot look into the motive or purpose of 
the legislature in the enactment of the 
law. State v. Eaves, 106 N.C. 752, 11 S.E. 
370 (1890). 

Same — Understanding of Individual._— 
Whatever may be the views and purposes 
of those who procure the enactment of a 
statute, the legislature contemplates that 
its intention shall be ascertained from its 
words as embodied in it. And courts are 
not at liberty to accept the understanding 
of any individual as to the legislative in- 
tent. State v. Boon, 1 N.C. (Taylor) 103 


(1801) 7, Drake, .v.... Drake, 15,.N.C. 110 
(1833); Adams v. Turrentine, 30 N.C. 147 
(1847); State v. Melton, 44 N.C. 49 
(1852); Blue v. McDuffie, 44 N.C. 131 
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(1852); 
(1884). 

Same—Same—A ffidavit of Legislators.— 
In interpreting a statute it is not per- 
missible to show its intent and meaning 
by affidavit of legislators, for such must 
be gathered from the act itself. Goins v. 
Trustees Indian Training School, 169 N.C. 
736, 86 S.E. 629 (1915). 

Harmonizing Context. — It is the duty 
of the court to adopt that sense which 
harmonizes best with the context, and 
promotes in the fullest manner the appar- 
ent policy and objects of the legislature. 
Nance v. Southern Ry., 149 N.C. 366, 63 
S.E. 116 (1908). 

Effectuation of Purpose. — Where the 
language used is ambiguous, or admits of 
more than one meaning, it is to be taken 
in such a sense as will conform to the 
scope of the act and effectuate its objects. 
State v. Partlow, 91 N.C. 550 (1884); For- 
tune v. Commissioners, 140 N.C. 322, 52 
S.E. 950 (1905). 

The use of inapt, inaccurate or improper 
terms or phrases will not invalidate the 
statute, provided the real meaning of the 
legislature can be gathered from the con- 
text or from the general purpose and ten- 
er of the enactment. Fortune v. Commis- 
sioners, 140 N.C. 322, 52 S.E. 950 (1905). 

Mistakes or Omissions.—Legislative en- 
actments are not to be defeated on ac- 
count of mistakes or omissions, any more 
than other writings, provided the intention 
of the legislature can be collected from 
the whole statute. If the mistake renders 
the intention doubtful, the courts will look 
to the title and preamble as well as the 
body or purview of the act for assistance 
in arriving at it, and not until all these fail 
can the act be held inoperative. Toomey 
v. Goldsboro Lumber Co., 171 N.C. 178, 
88 S.E. 215 (1916). 

Impossible Requirements. — In the con- 
struction of a statute the court will avoid 
attributing to the legislature the intention 
to punish the failure to do an impossible 
thing. Garrison v. Southern Ry., 150 N.C. 
575, 64 S.E. 578 (1909). 

Proviso Prevails over Purview. — When 
a proviso in a statute is directly contrary 
to the purview of the statute, the proviso 
is good and not the purview, because the 
proviso speaks the later intention of the 
legislature. Orinoco Supply Co. v. Ma- 
sonic & EK. Star Home, 163 N.C. 513, 79 
S.E. 964 (1913). 

As to Whether Statute Mandatory or 
Directory.—There is no absolutely formal 
test for determining whether a statutory 
provision is to be considered mandatory or 
directory. The meaning and intention of 


State v. Partlow, 91 N.C. 550 
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the legislature must govern; and these are 
to be ascertained, not only from the 
phraseology of the provision, but also by 
considering its nature, its design, and the 
consequences which would follow from 
construing it in the one way or the other. 
Spruill v. Davenport, 178 N.C. 364, 100 
S.E. 527 (1919). 


III]. SIMILAR AND RELATED 
ACTS 


A. In General. 


Words and Phrases in One Statute Read 
in a Subsequent Act. — That words and 
phrases, the meaning of which, in a statute, 
has been ascertained, are, when read in a 
subsequent statute, to be understood in the 
same sense. And where the terms of a 
statute which has received judicial con- 
struction are used in a later statute, 
whether passed by the legislature of the 
same state or county, or by that of an- 
other, that construction is to be given to 
the later statute. It is presumed that the 
legislature which passed the latter statute 
knew the judicial construction which had 
been placed on the former one, and such 
a construction becomes a part of the law. 
Bridgers v. Taylor, 102 N.C. 86, 8 S.E. 893 
(1889). 

Permissible to Look at Other Statutes.— 
To ascertain the mischief which an act of 
the legislature was intended to remove, 
it is permissible, in the interpretation 
thereof, to consider other statutes, related 
to the particular subject, or to one under 
construction. Abernethy v. Board of 
Comm’rs, 169 N.C. 631, 86 S.E. 577 (1915); 
In re Hickerson, 235 N.C. 716, 71 S.E.2d 
129 (1952). 

It is not permissible, if it can be rea- 
sonably avoided, to put such a construc- 
tion upon a law as will raise a conflict 
between different parts of it, but effect 
should be given to each and every clause 
and provision. But when there is no way 
of reconciling conflicting clauses of a stat- 
ute and nothing to indicate which the 
legislature regarded as of paramount im- 
portance, force should be given to those 
clauses which would make the statute in 
harmony with the other legislation on the 
same subject, and which would tend most 
completely to secure the rights of all 
persons affected by such legislation. State 
Bd. of Agriculture v. White Oak Buckle 
Drainage Dist., 177 N.C. 222, 98 S.E. 597 
(1919). 

B. Statutes in Pari Materia. 

Statutes relating to the same subject 
matter should be construed in connection 
with each other as together constituting 
one law, giving effect to all parts of the 
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statute when possible; and the history of 
the legislation may be considered in the 
effort to ascertain the uniform and con- 
sistent purpose of the legislature. Allen 
v. Town of Reidsville, 178 N.C. 513, 101 
S.E. 267 (1919). 

Where a former act has been repealed, 
or has expired by its limitation when it 
is in pari materia, it must be considered in 
connection with the last act and if neces- 
sary, a part of it. Walser v. Jordan, 124 
N.C. 683, 33°S.E,. 139 (1899). 

Where there are different statutes in 
pari materia, though made at different 
times, or even where they have expired, 
and not referring to each other, they shall 
be taken and considered together as one 
system, and as explanatory of each other. 
Walser v. Jordan, 124 N.C. 683, 33 S.E. 
139 (1899). 


Same—Apparent Conflict—Where two 
statutes on the same subject, or on related 
subjects, are apparently in conflict with 
each other they are to be reconciled, by 
construction, so far as may be, on any fair 
hypothesis, and validity and effect given 
to both, if this can be done without de- 
stroying the evident intent and meaning of 
the later act. Peoples Bank v. Loven, 172 
N.C. 666, 90 S.E. 948 (1916); State Bd. of 
Agriculture v. White Oak Buckle Drainage 
Dist., 177 N.C. 222, 98 S.E. 597 (1919). 


Acts of Same Session of Legislature.— 
All acts of the same session of the legis- 
lature upon the same subject matter are 
considered as one act, and must be con- 
strued together, under the doctrine of “in 
pari materia.” They should be considered 
in pari materia, whether passed at the 
same session or not. Walser v. Jordan, 
124 N.C. 683, 33 S.E. 139 (1899). 


Act Declaratory of Intent of Previous 
Act.—An act of the legislature declaratory 
of the intent of a previous act will not 
control the judiciary in the construction of 
the first act in actions prior to the declara- 
tory act. Rodwell v. Harrison, 132 N.C. 
45, 43 S.E. 540 (1903). 

Private and Local Acts.—Private as well 
as local acts are, as a whole, and in every 
clause, unaffected by any repugnant pro- 
vision of the general law. State v. Wom- 
ble, 112 N.C. 862, 17 S.E. 491 (1893). 


C. Amendatory and Repealing Acts. 


When Act Purports to Be Amendatory. 
—Where a statute refers to a prior legis- 
lative enactment, and in the caption and 
body of the act purports to be amendatory, 
substituting and amending different sec- 
tions, the legislative intent cannot be con- 
strued to repeal the former act. Toomey v. 
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Goldsboro Lumber Co., 171 N.C. 178, 88 
S.E. 215 (1916). 

Amended and Amending Acts Construed 
Together. — Where an amendment to an 
existing statute is enacted the proper 
method of arriving at their true intent and 
meaning is by construing together. Keith 
ve ockhart. 0171 N.C. -451,4 88S. A140 
(1916); Township Rd. Comm’n y. Board 
ef Comm'rs, 178 N.C. 61, 100 S.E. 122 
(1919). 

When Amendatory Act Refers to Wrong 
Section.—If a section in an amendatory 
act refers to a section of the act amended 
by number, and the section referred to 
does not express the legislative intent, but 
another section is found which does ex- 
press that intent, the reference will be 
treated as being made to the latter section. 
Toomey v. Goldsboro Lumber Co., 171 
N.C. 178, 88 S.E. 215 (1916). 

Erroneous Statement of Date. — An act 
of the legislature subsequent to and in 
amendment of a former act of the same 
session and correcting an ambiguity there- 
in, is not invalidated by the fact that the 
date of ratification of the amended act is 
erroneously stated, provided it sufficiently 
appears beyond cavil, what prior act is re- 
ferred to. State v. Woolard, 119 N.C. 779, 
25 S.E. 719 (1896). 

Summary of Rules of Construing Re- 
pealing Acts—In Winslow v. Morton, 118 
INGO1486, 2475. 80417 ) (1896) sit mwas said: 
Upon a perusal of the authorities it ap- 
pears that the courts have universally 
given their sanction to the following rules 
of construction: (1) That the law does not 
favor a repeal of an older statute by a 
later one by mere implication. State ex rel. 
County Trustee v. Woodside, 30 N.C. 104 
(1847); Simonton v. Lanier, 71 N.C. 498 
(1874). (2) The implication, in order to 
be operative, must be necessary, and if it 
arises out of repugnancy between the two 
acts the later abrogates the older only to 
the extent that it is inconsistent and irrec- 
oncilable with it. A later and older statute 
will, if it is possible and reasonable to do 
so, be always construed together, so as to 
give effect not only to the distinct parts or 
provisions of the latter, not inconsistent 
with the new law, but to give effect to the 
older law as a whole, subject only to re- 
strictions or modifications of its meaning, 
where such seems to have been the legis- 
lative purpose. A law will not be deemed 
repealed because some of its provisions are 
repeated in a subsequent statute, except 
insofar as the latter plainly appears to 
have been intended by the legislature as 
a substitute. State v. Custer, 65 N.C. 339 
(1871). (3) Where a later or revising 
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statute clearly covers the whole subject 
matter of antecedent acts, and it plainly 
appears to have been the purpose of the 
legislature to give expression in it to the 
whole law on the subject, the latter is held 
to be repealed by a necessary implication. 

Repeal of Act Giving Forfeiture—The 
repeal of an act of assembly giving a for- 
feiture for an offense is a repeal of all for- 
feitures incurred under the act repealed, 
unless there be a special exception to the 
contrary. Governor v. Howard, 5 N.C. 465 
(1810). 

Repeal of Repealing Act.—The repeal of 
a statute repealing a former statute leaves 
the latter in force. Brinkley v. Swicegood, 
65 N.C. 626 (1871). 

Implied Repeal by Lessening Degree of 
Crime.—It is perfectly settled as a rule of 
construction that if, by the common or 
statute law, an offense, for example, be a 
felony, and subsequent statute by an en- 
actment merely affirmatively lessen its 
grade or mitigate the punishment, the 
latter is to that extent an implied repeal 
of the former. State v. Upchurch, 31 N.C. 
454 (1849). 

When Acts Irreconcilably Inconsistent. 
—A later statute repeals, by implication, 
an older statute, with which it is irrecon- 
cilably inconsistent, to the extent of such 
repugnancy. But the two statutes must 
be reconciled if that can be done by any 
fair construction. State v. Massey, 103 N.C. 
356, 9 S.E. 632 (1889). 


IV. STATUTES STRICTLY CON- 
STRUED. 


A. In General. 


In Derogation of Common Law. — A 
statute in derogation of the common law 
must be strictly construed. Swift & Co. 
vy. Tempelos, "178 9N.G4487, 401 Sires 
(1919). 

Acts Limiting Rights to Contract. — 
Statutes restricting or disabling persons 
capable of contracting in the making of 
contracts, being in derogation of common 
right, and especially those penal in their 
nature, must be strictly construed. W.C. 
Marriner & Bro. v. John L. Roper Co., 
112 N.C. 164, 16 S.E. 906 (1893). 


Mandatory Act.—No provision, it would 
seem, could be more mandatory, in form 
or substance, than one which declares that 
noncompliance with it shall make void 
the act of the body required to observe its 
requirements. Spruill v. Davenport, 178 
N.C. 364, 100 S.E. 527 (1919). 

Statutes depriving courts of jurisdiction 
once attached are strictly construed, and 
every requirement of such statute must be 
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met before the court will yield its jurisdic- 
tion. State v. Sullivan, 110 N.C. 513, 14 
S.E. 796 (1892). 

Statutes providing for forfeitures should 
be strictly construed and not extended be- 
yond the meaning of the words employed. 
Skinner v. Thomas, 171 N.C. 98, 87 S.E. 
976 (1916). 

Acts Restricting Private Acts.—Statutes 
which restrict the private rights of persons 
or the use of property in which the public 
have no concern should be strictly con- 
strued. Nance v. Southern Ry., 149 N.C. 
366, 63 S.E. 116 (1908). 

Local Lien Law. — In Orinoco Supply 
Co. v. Masonic & E. Star Home, 163 N.C. 
513, 79 S.E. 964 (1913), it was held that 
a lien law applicable to certain counties 
only, was local in its nature, and being 
contrary to the general lien laws of the 
State, must be strictly construed. 

A remedial statute should be liberally 
construed, according to its intent, so as to 
advance the remedy and repress the evil. 
Cape Lookout Co. v. Gold, 167 N.C. 63, 83 
S.E. 3 (1914). 


B. Criminal Statutes. 


Rule for Construction of Penal Statutes. 
—It is familiar learning that penal statutes 
must be strictly construed, and the plain- 
tiff, before he is entitled to recover the 
penalty, must bring his case strictly within 
the language and meaning of the statute. 
They must be construed sensibly, as all 
other instruments, but not liberally, so as 
to stretch their meaning beyond what the 
words will warrant. Coble v. Schoffner, 75 
N.C. 42 (1876); State v. Godfrey, 97 N.C. 
507, 1 S.E. 779 (1887); Sears v. Whitaker, 
136 N.C. 37, 48 S.E. 517 (1904); Alexander 
v. Atlantic Coast Line R.R., 144 N.C. 93, 
56 S.E. 697 (1907); Hamlet Grocery Co. 
v. Southern Ry., 170 N.C. 241, 87 S.E. 
57 (1915). 

Rule Explained.—The rule that a penal 
statute must be strictly construed, means 
no more than that the court, in ascertain- 
ing the meaning of such a statute, cannot 
go beyond the plain meaning of the words 
and phraseology employed in search of an 
intention not certainly implied by them, 
and when there is a reasonable doubt as to 
the meaning of the words used in the stat- 
ute, the court will not give them such an 
interpretation as to impose the penalty, nor 
will the purpose of the statute be extended 
by implication, so as to embrace cases not 
clearly within its meaning. Hines & Battle 
vy. Wilmington & W.R.R., 95 N.C. 434 
(1886). 

This rule is, however, never to be ap- 
plied so strictly as to defeat the clear in- 
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tention of the legislature, and if the 
intention to impose the penalty clearly 
appears, that is sufficient, and it must 
prevail. Hines & Battle v. Wilmington & 
W.R.R., 95 N.C. 434 (1886). 

Supplying Omission and Strained Con- 
structions.—In State v. Massey, 103 N.C. 
356, 9 S.E. 632 (1889), it was announced 
that as a policy it is more dangerous for 
the appellate court to usurp the powers 
of the legislative department by supplying 
omissions in, or putting strained con- 
structions upon, criminal statutes, than 
that some criminal should go unpunished. 


Vv. CONSTRUCTION IN ACCORD 
WITH CONSTITUTION. 


A. Construction. 


General Rule—Whenever an act of the 
legislature can be so construed and applied 
as to avoid conflict with the Constitution, 
and give it the force of law, such construc- 
tion will be adopted by the court. State v. 
Pool, 74 N.C. 402 (1876). 

Valid and Invalid Portions of Same Act. 
—Where there are distinct and valid pro- 
visions of a statute, with unconstitutional 
provisions, the two portions of the law 
being separate and it appearing from a pe- 
rusal of the statute that the legislature in- 
tended the valid portion to be effective in- 
dependently of the invalid part, the valid 
provisions may be enforced. Archer v. Joy- 
ner, 173 N.C. 75, 91 S.E. 699 (1917). 


If the invalid portions can be separated 
from the rest, and if, after their excision, 
their remains a complete, intelligible, and 
valid statute capable of being executed, 
and conforming to the general purpose and 
intent of the legislature as shown in the 
act, the same will not be adjudged uncon- 
stitutional in toto, but sustained to that 
extent. Keith v. Lockhart, 171 N.C. 451, 88 
S.E. 640 (1916). 

The position, however, is not allowed to 
prevail when the parts of the statute are so 
connected and dependent the one upon the 
other that to eliminate one will work sub- 
stantial change to the portion which re- 
mains. If the unconstitutional clause cannot 
be rejected without causing the statute to 
enact what the legislature did not intend, 
the whole statute must fall. Riggsbee v. 
Town of Durham, 94 N.C. 800 (1886); 
Greene v. Owen, 125 N.C. 212, 34 Sibe 
424 (1899); Keith v. Lockhart, 171 N.C. 
451, 88 S.E. 640 (1916). See State v. God- 
win, 123 N.C. 697, 31 S.E. 221 (1898). 

Resort to Implication. — Courts may 
resort to an implication to sustain an act, 
but not to destroy it. Lowery v. School 
Trustees, 140 N.C. 33, 52 S.E. 267 (1905). 
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Presumption in Favor of Validity. — 
Every presumption is in favor of the va- 
lidity of an act of the legislature and all 
doubts are resolved in support of the act. 
Lowery v. School Trustees, 140 N.C. 33, 
52 S.E. 267 (1905). 

It is never to be presumed that the legis- 
lature intends an infringement of the Con- 
stitution, even when the infringement is 
palpable; but it is to be set down to in- 
advertence or mistake, or unconscious bias 
from pressing circumstances. Jacobs v. 
Smallwood, 63 N.C. 112 (1869). 


When Object Is Valid and Effect In- 
valid.—A statute, while its object may be 
legitimate and altogether praiseworthy, is, 
nevertheless, invalid if its effect is uncon- 
stitutional. Jacobs v. Smallwood, 63 N.C. 
112 (1869), 

B. Effect. 


Liability of Public Officer under Uncon- 
stitutional Act—An individual officeholder 
is not required to be wiser than the whole 
people represented in their General Assem- 
bly; therefore, he is not indictable for obey- 
ing an unconstitutional legislative act (un- 
less it required the commission of a crime, 
which is not for a moment to be sup- 
posed); nor is he indictable for refusing to 
perform certain duties under a former law 
repealed by a subsequent unconstitutional 
statute, until at least after a decision by 
competent authority. State v. Godwin, 123 
N.C. 697; 31 S.E. 327 (1898). 

When Court Reverses Itself Decision 
Not Retroactive. — Where property rights 
are acquired in accordance with a decision 
of the Supreme Court, in the interpretation 
of a statute, which is subsequently over- 
ruled, the effect of the later decision will 
not be retroactive in effect. S.W. Fowle & 
Son v.- Ham, 176 NC. 12, 96 S.E. 639 
(1918). 

V1. DEFINITIONS. 


Purpose.—Subdivision (1) of this section 
was intended to avoid the very awkward 
expressions, “such person or persons,” “he, 
she, or they,’ “himself or themselves,” to 
be met with in some badly drawn statutes. 
Von Glahn y. Harris, 73 N.C. 323 (1875). 

“Person” Extends to “Persons”. — The 
word “person” is construed to extend to 
“persons” under the authority of subdivi- 
sion (1) of this section. State v. Wilkerson, 
98 N.C. 696, 3 S.E. 683 (1887); State v. 
Dunn, 134 N.C. 663, 46 S.E. 949 (1904). 

The words “twelve months,” in the ab- 
sence of any legislative definition of the 
word “month” and the word “year,” will be 
interpreted to mean twelve calendar, not 
lunar, months. Muse v. London Assurance 
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Corp., 108 N.C. 240, 13 S.E. 94 (1891); 
Green v. Patriotic Order Sons of America, 
242 N.C. 78, 87 S.E.2d 14 (1955). 

Twelve months, in the absence of a legis- 
lative definition of the word “month,” 
must be interpreted, according to the ordi- 
nary popular understanding, as meaning 
twelve calendar (not lunar) months. Ken- 
nedy v. Pilot Life Ins. Co., 4 N.C. App. 
77, 165 S.E.2d 676 (1969). 

Month.—The lunar month, when spoken 
of in statutes, consists of twenty-eight 
days; a calendar month contains the num- 
ber of days ascribed to it in the calendar, 
varying from twenty-eight to thirty-one. 
State v. Upchurch, 72 N.C. 146 (1875). In 
this respect our statute has adopted the 
computation of the civil instead of the com- 
mon law. Satterwhite v. Burwell, 51 N.C. 
92 (1858); Adcock v. Town of Fuquay 
Springs, 194 N.C. 423, 140 S.E. 24 (1927). 

At early common law the term “month” 
meant a lunar month of twenty-eight days, 
but in the United States the common-law 
rule was followed in only the early days 
of the republic. Kennedy v. Pilot Life Ins. 
Co., 4 N.C. App. 77, 165 S.E.2d 676 (1969). 

Unless an intention to the contrary is 
expressed, the word “month” signifies a 
calendar month, regardless of the number 
of days it contains. Kennedy v. Pilot Life 
Ins. Co., 4 N.C. App. 77, 165 S.E.2d 676 
(1969). 

The popular sense of the word “month” 
is, in America, a calendar, not a lunar, 
month. Kennedy v. Pilot Life Ins. Co., 4 
N.C. App. 77, 165 S.E.2d 676 (1969). 

In the United States the term “month” 
is now universally computed by the calen- 
dar, unless a contrary meaning is indicated 
by the statute or contract under construc- 
tion. Kennedy v. Pilot Life Ins. Co., 4 
N.C. App. 77, 165 S.E.2d 676 (1969). 

The word “month” in a contract, with- 
out explanation or addition, means a cal- 
endar month. Kennedy y. Pilot Life Ins. 
Co., 4.N.C. App. 77, 165 S.E.2d 676 (1969). 

“Thirty days,” as used in Art. IV of the 
Constitution, is not synonymous with “one 
month”: it may be more or less. State v. 
Upchurch, 72 N.C. 146 (1875). 

The term “thirty days” and the term 
“one month” are not synonymous, although 
where the particular calendar month is 
composed of exactly thirty days the num- 
ber of days involved happen to be the 
same. Kennedy v. Pilot Life Ins. Co., 4 
N.C. App. 77, 165 S.E.2d 676 (1969). 

Does Not Affect Constitution. The pro- 
visions of subdivision (6) of this section 
could not affect the meaning of the terms 
employed in the Constitution: indeed, it 
Purports to apply only to statutes, and to 
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them, when the meaning is manifestly 
otherwise than as therein provided and de- 
fined. Redmond v. Commissioners of Town 
of Tarboro, 106 N.C.°' 122,100 Si Bs 845 
(1890). 

“Property” Used in Limited Sense, — 
While the term “property,” in its broadest 
and most general signification, embraces all 
kinds of property, including choses in ac- 
tion, rights and credits, and the like things, 
it is very often and conveniently used in its 
limited sense, and this is so notwithstand- 
ing the statutory provision. Redmond v. 
Commissioners of Town of Tarboro, 106 
N.C. 122, 10 S.E. 845 (1890). 

A chose in action is property, and em- 
braced in the terms of subdivision (6) of 
this section. Winfree y. Bagley, 102 N.C. 
515, 9 S.E. 198 (1889). 

A promissory note or due bill being an 
“evidence of debt” is embraced in the term 
“personal property.” State v. Sneed, 121 
N.C. 614, 28 S.E. 365 (1897). 
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Money.—While the word “property” in 
its legal sense ordinarily includes money, 
yet where it can be seen from other parts 
of a will in which it is used that it was not 
intended, that interpretation will be given 
it by the court with which the testator 
had evidently employed it. Patterson v. 
Wilson, 101 N.C. 584, 8 S.E. 229 (1888). 

The word “estate” has a broader mean- 
ing than the word “property.” The latter 
word could not include choses in action, 
unless there be something in the context 
which would require it to receive this in- 
terpretation, except by force of the defini- 
tion contained in this section. Vaughan v. 
Town of Murfreesboro, 96 N.C. 317, 2 S.E. 
676 (1887). 

Words Giving Joint Authority to Three 
or More Persons.—See Ballard v. City of 
Charlotte, 235 N.C. 484, 70 S.B.2d 575 
(1952). 


§ 12-4. Construction of amended statute.—Where a part of a statute 
is amended it is not to be considered as having been repealed and reenacted in the 
amended form; but the portions which are not altered are to be considered as 
having been the law since their enactment, and the new provisions as having been 
enacted at the time of the amendment. (1868-9, c. 270, s. 22; 1870-1, c. 111; 
Code WSA87OO ney, Sac002: CoS $950.) 


Editor’s Note.—See 12 N.C.L. Rev. 262. 


Amending Act Presumed Not to Repeal. 
— Where a statute only undertakes to 
amend one already on the statute books, 
it will be presumed that it did not intend 
to repeal it, unless there is an express re- 
pealing clause. State v. Massey, 97 N.C. 
465, 2 S.E. 445 (1887); State v. Broadway, 
157 N.C. 598, 72 S.E. 987 (1911). 

Nonconflicting Portions of Original Act 
Remain in Force. — Where a statute is 
amended, all portions of the original act 
which are not in conflict with the provi- 
sions of the amendment remain in force 
with the same meaning and effect that 
they had before the amendment. Rice v. 
Rigsby, 259 N.C. 506, 131 S.E.2d 469 
(1963). 

Time of Enactment of New Provision. — 
By this section when a part of the statute 
is amended, a new proviso is considered 
as having been enacted at the time of the 
amendment. Leak v. Gay, 107 N.C. 468, 12 
S.E. 312 (1890). 

Amendment of a statute operates from 
its enactment, leaving in force the portions 
which are not altered. Nichols v. Board of 
Councilmen, 125 N.C. 13, 34 §.E. 71 (1899). 

Reenactment Contemporaneous with Re- 
peal—It was held in State v. Williams, 117 
N.C, 753. 23..S.E..250: (1895), that:. “The 


reenactment by the legislature of a law 
in the terms of a former law at the same 
time it repeals the former law, is not, in 
contemplation of law, a repeal, but it is a 
reafirmance of the former law, whose 
provisions are thus continued without any 
intermission.” State v. Sutton, 100 N.C. 
474, 6 S.E. 687 (1888); State ex rel. Wal- 
SeGive Bellamy 120, New elemeT cooky, 113 
(1897); State v. Southern Ry., 125 N.C. 
666, 34 S.E. 527 (1899). 

Bill of Indictment.—lIf a statute creating 
an offense is amended in any important 
particular, a bill of indictment for an of- 
fense committed before the act was 
amended, but which was found after the 
passage of the amending act, should charge 
the offense under the old act, and contain 
an averment that the offense was com- 
mitted before the amendment was passed. 
State v. Massey, 97 N.C. 465, 2 S.E. 445 
(1887). 

Misdemeanor Made Punishable by Fine 
or Imprisonment. — A _ public-local law 
making an act a misdemeanor is not re- 
pealed by a statute making the same of- 
fense for the first time punishable by “a 
fine or imprisonment in the discretion of 
the court,” and a felony for the second 
offense, the later statute expressly stating 
in the heading of the chapter that it was 
amendatory, and for the better enforce- 
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ment, of the former statute, and that it 
was to take effect from and after its rati- 
fication; and where the prohibited offense 
has been committed prior to the enactment 
of the latter act, it is punishable under the 


prior law. State v. Mull, 178 N.C. 748, 101 


S.E. 89 (1919). 
Cited in State v. Pardon, 272 N.C. 72, 


157 S.E.2d 698 (1967). 


280 


CHAPTER 13. CITIZENSHIP RESTORED 


§ 13-5 


Chapter 13. 


Citizenship Restored. 


§ 13-1 

Sec 

13-1. Petition filed. 

13-2. When and where petition filed. 

13-3. Notice given. 

13-4. Hearing and evidence. 

13-5. Decree. 

13-6. Procedure in case of pardon or sus- 
pension of judgment. 

13-7. Restoration of rights of citizenship 


Sec. 

13-8. Contents of petition; affidavits of 
reputable citizens; hearing; decree 
of restoration. 

13-9. Restoration of citizenship to per- 


sons convicted, etc., of involun- 
tary manslaughter. 
13-10. Contents of petition; supporting 


affidavits; hearing and decree. 


to persons committed to certain 
training schools. 


§ 13-1. Petition filed.—Any person convicted of an infamous crime, where- 
by the rights of citizenship are forfeited, desiring to be restored to the same, shall 
file his petition in the superior court, setting forth his conviction and the punish- 
ment inflicted, his place or places of residence, his occupation since his conviction, 
the meritorious causes which, in his opinion, entitle him to be restored to his for- 
feited rights, and that he has not before been restored to the lost rights of citizen- 
Sip, (1040, C. 30,-s. 42. C., C. 08, SS. 1,5; COde, ssat29g0; 2940; Rev.,'s. 20754 
eo Sool.) 

Cross References. — As to infamous 
crimes generally, see §§ 14-1, 14-2, 14-3. 
see also. N.C. Const.,”Art: II, § “11; Art. 
VI, § 8. 

Loss of citizenship does not form a part 


of the judgment of the court, but follows 
as a consequence of such judgment. State 
v. Jones, 82 N.C. 685 (1880). 

Cited in Young vy. Southern Mica Co., 
237 N.C. 644, 75 S.E.2d 795 (1953). 


§ 13-2. When and where petition filed.—At any time after the expira- 
tion of two years from the date of discharge of the petitioner, the petition may be 
filed in the superior court of the county in which the applicant is at the time of 
filing and has been for five years next preceding a bona fide resident, or in the 
superior court of the county, at term, where the indictment was found upon which 
the conviction took place; and in case the petitioner may have been convicted of 
an infamous crime more than once, and indictments for the same may have been 
found in different counties, the petition shall be filed in the superior court of that 
county where the last indictment was found. (1840, c. 36, s. 3; R. C., c. 58, ss. 
3, 4; Code, ss. 2940, 2941 ; 1897, c. 110; Rev., s. 2676; C. S., s. 386; 1933, c. 243.) 


13-3. Notice given.—Upon filing the petition the clerk of the court shall 
advertise the substance thereof, at the courthouse door of his county, for the space 
of three months next before the term when the petitioner proposes that the same 
shall be Ses (1840, c) 36; RY C.; c.58)"s. 4; Code,.'s.2938; Rev.; s. 2677; C. 
Pri, nina &) 


§ 13-4. Hearing and evidence.—The petition shall be heard by the judge 
at term, at which hearing the court shall examine all proper testimony which may 
be offered, either by the petitioner as to the facts set forth in his petition or by 
anyone who may oppose the grant of his prayer. The petitioner shall also prove 
by five respectable witnesses, who have been acquainted with the petitioner’s 
character for three years next preceding the filing of his petition, that his character 
for truth and honesty during that time has been good; but no deposition shall be 
admissible for this purpose unless the petitioner has resided out of this State for 
three years next preceding the filing of the petition. (1840, c. 36; R. C., c. 58, ss. 
1, 2; Code, ss. 2938, 2939; 1897, c. 110; 1901, c. 533; Rev., s. 2678; C. S., s. 388.) 


13-5. Decree.—At the hearing the court, on being satisfied of the truth 
of the facts set forth in the petition, and on its being proved that the character of 
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the applicant for truth and honesty is good, shall decree his restoration to the lost 
rights of citizenship, and the petitioner shall accordingly be restored thereto. 


(1840, c. 36; R. C., c. 58, s. 1; Code, s. 2938; Rev:, s. 2679; C. S., s. 389.) 


§ 13-6. Procedure in case of pardon or suspension of judgment.— 
Any person convicted of any crime, whereby the rights of citizenship are forfeited, 
and the judgment of the court pronounced does not include imprisonment any- 
where, and pardon has been granted by the Governor, or the court suspended 
judgment on payment of the costs, and the costs have been paid, such person may 
be restored to such forfeited rights of citizenship upon application, by petition, 
to the judge presiding at any term of the superior court held for the county in 
which the conviction was had, one year after such conviction. The petition shall 
set out the nature of the crime committed, the time of conviction, the judgment of 
the court, and that pardon has been granted by the Governor, and also that said 
crime was committed without felonious intent, and shall be verified by the oath 
of the applicant and accompanied by the affidavits of ten reputable citizens of the 
county, who shall state that they are well acquainted with the applicant and that 
in their opinion the crime was committed without felonious intent. No notice 
of the petition in such case shall be necessary, and no advertisement thereof be 
made, but the same shall be heard by the judge, upon its presentation, during a 
term of court; and if he is satisfied as to the truth of the matters set out in the 
petition and affidavits, he shall decree the applicant’s restoration to the lost rights 
of citizenship, and the clerk shall spread the decree upon his minute docket: Pro- 
vided, that in all cases where the court suspended judgment it shall not be necessary 
to allege or prove that pardon has been granted by the Governor, and in such cases 
the petition may be made and the forfeited rights of citizenship restored at any 
time after conviction. (1899, cc. 44, 249; 1905, c. 547; Rev., s. 2680; C. S., s. 
390.) 

Application.—This section is not applica- 
ble where one has been convicted of an in- 
famous crime, imprisoned, and pardoned 


by the Governor. In re Petition of Jones, 
160 N.C. 15, 75 S.E. 1007 (1912). 


§ 13-7. Restoration of rights of citizenship to persons committed 
to certain training schools.—Any person convicted of any crime whereby any 
rights of citizenship are forfeited, and the judgment of the court pronounced pro- 
vides a sentence, and such sentence is suspended upon the condition that such per- 
son be admitted to and remain at one of the following schools: Eastern Carolina 
Industrial Training School for Boys, the Stonewall Jackson Manual Training and 
Industrial School, the Morrison Training School for Negro Boys, or the Samark- 
and Manor, until lawfully discharged, and upon payment of costs, such person may 
be restored to such forfeited rights of citizenship upon application and petition to 
the judge presiding at any term of the superior court held in the county in which 
the conviction was had, at any time after one year from the date of the lawful dis- 
charge from any such school. (1937, c. 384; s. 1; 1969, c. 837, s. 4.) 


Editor’s Note. — The 1969 amendment 
substituted “Samarkand Manor” for “State 
Home and Industrial School for Girls.” 

The Eastern Carolina Industrial Train- 
ing School for Boys is now known as the 
Richard T. Fountain School. See § 134-67. 


ing and Industrial School is now known as 
the Stonewall Jackson School. See 1969 
Session Laws, c. 901. 

The Morrison Training School for Negro 
Boys is now known as the Cameron Mor- 
rison School. See 1969 Session Laws, c. 


The Stonewall Jackson Manual Train- 901. 


§ 13-8. Contents of petition; affidavits of reputable citizens; hear- 
ing; decree of restoration.—The petition provided for in § 13-7 shall set out 
the nature of the crime committed, the time of conviction, the judgment of the 
court, and shall recite that the costs of suit have been paid, the lawful discharge of 
the applicant from the school to which he or she was admitted, and that applicant 
has never before had restored to him lost rights of citizenship, which petition shall 
be verified by the oath of the applicant, and accompanied by the affidavits of ten 
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reputable citizens of the county in which said conviction took place, who shall 
state that they are well acquainted with the applicant, and that they are of the 
opinion that the applicant should have restored to him the lost rights of citizen- 
ship. The petition shall be heard by the judge during a term of court, and if he 
is satisfied as to the truth of the matters set out in the petition and the affidavits, 
he shall decree the applicant’s restoration to the lost rights of citizenship and the 
clerk shall spread the decree upon his minute dockets. (1937, c. 384, s. 2.) 


§ 13-9. Restoration of citizenship to persons convicted, etc., of in- 
voluntary manslaughter.—Any person who has been convicted of, or confessed 
guilt to, the crime of involuntary manslaughter and is not actually serving a term 
in the State prison or on the roads of the State may, at any subsequent term of 
the superior court of the county in which the conviction was had, or the confes- 
sion of guilt made, make application and petition the court for a restoration of 
all forfeited rights of citizenship. (1941, c. 184, s. 1.) 

Cross Reference.—As to punishment for 
involuntary manslaughter, see § 14-18. 


§ 13-10. Contents of petition; supporting affidavits; hearing and 
decree.—The petition provided for in § 13-9 shall set out the nature of the crime 
committed, the time of conviction or confession of guilt, the judgment of the court, 
and shall recite that the costs of suit have been paid, and that applicant has never 
before had restored to him lost rights of citizenship, which petition shall be verified 
by the oath of the applicant, and accompanied by the affidavits of ten reputable 
citizens of the county in which said conviction or confession of guilt took place, 
who shall state that they are well acquainted with the applicant, and that they are 
of the opinion that the applicant should have restored to him the lost rights of 
citizenship. The petition shall be heard by the judge during a term of court, and 
if he is satisfied as to the truth of the matters set out in the petition and the af- 
fidavits, he shall have the authority to decree the applicant’s restoration to the 
lost rights of citizenship and the clerk shall spread the decree upon his minute 
dockets. (1941, c. 184, s. 2.) 
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Chapter 14. 
Criminal Law. 


SUBCHAPTER I. GENERAL 


PROVISIONS. 
Article 1. 
Felonies and Misdemeanors. 

Sec. 

14-1. Felonies and misdemeanors defined. 

14-2. Punishment of felonies. 

14-3. Punishment of misdemeanors, in- 
famous offenses, offenses com- 
mitted in secrecy and malice or 
with deceit and intent to defraud. 

14-4. Violation of local ordinances mis- 
demeanor. 

Article 2. 
Principals and Accessories. 

14-5. Accessories before the fact; trial 
and punishment. 

14-6. Punishment of accessories before 
the fact. 

14-7, Accessories after the fact; trial 


and punishment. 
Article 2A. 


Habitual Felons. 
14-7.1. Persons defined as habitual felons. 
14-7.2. Punishment. 
14-7.3. Charge of habitual felon. 
14-7.4. Evidence of prior convictions of 
felony offenses. 
14-7.5. Verdict and judgment. 
14-7.6. Sentencing of habitual felons. 


SUBCHAPTER II. OFFENSES 
AGAINST THE STATE, 


Article 3. 
Rebellion. 
14-8. Rebellion against the State. 
14-9. Conspiring to rebel against the 


State. 
14-10. Secret political and military orga- 
nizations forbidden. 


Article 4, 


Subversive Activities. 


14-11. Activities aimed at overthrow of 
government; use of public build- 
ings, 

14-12. Punishment for violations. 

14-12.1. Certain subversive activities made 
unlawful. 


Article 4A. 
Prohibited Secret Societies and Activities. 


14-12.2. Definitions. 

14-12.3. Certain secret societies prohib- 
ited. 

14-12.4._ Use of signs, grips, passwords or 


disguises or taking or admin- 
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Sec. 
istering oath for illegal pur- 
poses. 

Permitting,  etc., 
demonstrations of 
secret societies. 

Meeting places and meetings of 
secret societies regulated. 

Wearing of masks, hoods, etc., 
on public ways. 

Wearing of masks, hoods, etc., 
on public property. 

Entry, etc., upon premises of an- 
other while wearing mask, 
hood or other disguise. 

Holding meetings or demonstra- 
tions while wearing masks, 
hoods, etc. 

Exemptions from provisions of 
article. 

Placing burning or flaming cross 
on property of another or on 
public street or highway. 

Placing exhibit with intention of 
intimidating, etc., another. 

Placing exhibit while wearing 
mask, hood, or other disguise. 

Punishment for violation of arti- 
cle. 


14-1215, meetings or 


prohibited 
14-12.6. 
14-12.7. 
14-12.8. 


14-12.9. 
14-12.10. 


14-12.11. 


14-12.12. 


14-12.13. 
14-12.14. 


14-12.15. 


Article 5. 


Counterfeiting and Issuing Monetary 
Substitutes. 
14-13. Counterfeiting coin and 
coin that is counterfeit. 
14-14. Possessing tools for counterfeiting. 
14-15. Issuing substitutes for money with- 
' out authority. 
14-16. Receiving or passing unauthorized 
substitutes for money. 


SUBCHAPTER III. OFFENSES 
AGAINST THE PERSON. 


Article 6. 


Homicide. 
Murder in the first and second de- 
gree defined; punishment. 
Punishment for manslaughter. 
Punishment for second offense of 
manslaughter. 
Killing adversary in duel; aiders 
and abettors declared accessories. 


Article 7. 


Rape and Kindred Offenses, 


. Punishment for rape. 

. Punishment for assault with intent 
to commit rape. 

. Emission not necessary to consti- 
tute rape and buggery. 


uttering 


14-17. 


14-18. 
14-19. 


14-20. 


CHAPTER 14. CRIMINAL Law 


Sec. 

14-24. Obtaining carnal knowledge of mar- 
ried woman by personating hus- 
band. 

14-25. Attempted carnal knowledge of 
married woman by personating 
husband. 

14-26. Obtaining carnal knowledge of vir- 
tuous girls between twelve and 
sixteen years old. 

14-27. Jurisdiction of court; offenders 
classed as delinquents. 

Article 8. 
Assaults. 

14-28. Malicious castration. 

14-29. Castration or other maiming with- 
out malice aforethought. 

14-30. Malicious maiming. 


14-30.1. Malicious throwing of corrosive 

acid or alkali. 

14-31. Maliciously assaulting 
manner. 

14-32. Assault with a firearm or other 
deadly weapon with intent to kill 
or inflicting serious injury; pun- 
ishments. 

14-33. Misdemeanor assaults, batteries, and 
affrays; simple and aggravated; 
punishments. 

14-33.1. Evidence of former threats upon 

plea of self-defense. 

14-34. Assaulting by pointing gun. 

14-34.1. Discharging firearm into occupied 

property. 

14-34.2. Assault with a firearm upon law- 

enforcement officer or fireman. 


in a_ secret 


Article 9. 


Hazing. 
14-35. 
14-36. 


Hazing; definition and punishment. 


Expulsion from school; duty of fac- 
ulty to expel. 

Certain persons and schools ex- 
cepted; copy of article to be 
posted. 

Witnesses in hazing trials; no in- 
dictment to be founded on self- 
criminating testimony. 


14-37. 


14-38. 


Article 10. 


Kidnapping and Abduction. 
Kidnapping. 
Enticing minors out of the State for 
the purpose of employment. 
Abduction of children. 
Conspiring to abduct children. 
Abduction of married women. 


14-39. 
14-40. 


14-41. 
14-42. 
14-43. 
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Article 11. 


Abortion and Kindred Offenses, 

Sec, 

14-44. Using drugs or instruments to de- 
stroy unborn child. 

14-45. Using drugs or instruments to 
produce miscarriage or injure 
pregnant woman. 

14-45.1. When abortion not unlawful. 

14-46. Concealing birth of child. 


Article 12. 


Libel and Slander. 


14-47. Communicating libelous matter to 
newspapers. 
14-48. Slandering innocent women. 


Article 13. 


Malicious Injury or Damage by Use of 
Explosive or Incendiary Device 
or Material. 

14-49. Malicious use of explosive or in- 
cendiary; attempt; punishment. 

14-49.1. Malicious damage of occupied 

property by use of explosive or 
incendiary; attempt; punish- 
ment. 

14-50. Conspiracy to injure or damage by 
use of explosive or incendiary; 
punishment. 

14-50.1. Explosive or incendiary device or 

material defined. 


SUBCHAPTER IV. OFFENSES 
AGAINST THE HABITATION 
AND OTHER BUILDINGS. 


Article 14. 
Burglary and Other Housebreakings, 


14-51. First and second degree burglary. 

14-52. Punishment for burglary. 

14-53. Breaking out of dwelling house 
burglary. 

14-54. Breaking or entering buildings gen- 
erally. 

14-55. Preparation to commit burglary or 
other housebreakings. 

14-56. Breaking or entering into railroad 


cars, motor vehicles, or trailers; 
breaking out. 
14-56.1. Breaking into or forcibly opening 
coin-operated machines. 
14-56.2. Damaging or destroying coin-op- 
erated machines. 
14-57. Burglary with explosives. 


Article 15. 


Arson and Other Burnings. 

14-58. Punishment for arson. 

14-59. Burning of certain public and other 
corporate buildings. 


CHAPTER 14. CRIMINAL LAw 


Sec. 
14-60. Burning of schoolhouses or build- 
ings of educational institutions. 
14-61. Burning or attempting to burn cer- 
tain bridges and buildings. 
14-62. Setting fire to churches and certain 
other buildings. 
14-62.1. Burning of building or structure 
in process of construction. 
Burning boats and barges. 
Burning of ginhouses, tobacco 
houses and stables. 
Fraudulently setting fire to dwell- 
ing houses. 
Willful and malicious 
personal property. 
Attempting to burn dwelling houses 
and certain other buildings. 
Failure of owner of property to 
comply with orders of public au- 
thorities. 
14-69. Failure of officers to investigate in- 
cendiary fires. 
14-69.1. Making a false report concerning 
destructive device. 
14-69.2. Perpetrating hoax by use of false 
bomb or other device. 


SUBCHAPTER V. OFFENSES 
AGAINST PROPERTY. 


Article 16. 


Larceny. 

14-70. Distinctions between grand and 
petit larceny abolished; punish- 
ment; accessories to larceny. 

14-71. Receiving stolen goods. 

14-72. Larceny of property; receiving 
stolen goods not exceeding two 
hundred dollars in value. 

14-72.1. Concealment of merchandise in 

mercantile establishments. 

14-73. Jurisdiction of the superior courts 
in cases of larceny and receiving 
stolen goods. 

14-73.1. Jurisdiction generally in cases of 
larceny and receiving stolen 
goods; petty misdemeanors. 

14-74. Larceny by servants and other em- 

ployees. 

75. Larceny of chose in action. 

75.1. Larceny of secret technical pro- 

cesses, 

. Larceny, mutilation, or destruction 

of public records and papers. 

14-77. Larceny, concealment or destruc- 
tion of wills. 

14-78. Larceny of ungathered crops. 

14-78.1. Trading for corn without permis- 
sion of owner of premises. 

14-79. Larceny of ginseng. 

14-80. Larceny of wood and other prop- 

erty from land. 


14-63. 
14-64. 


14-65. 
14-66. burning of 
14-67. 


14-68. 
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14-81. Larceny of horses and mules. 
14-82. Taking horses or mules for tempo- 
rary purposes. 
14-83. [Repealed.] 
14-84. Larceny of dogs misdemeanor. 
14-85. Pursuing or injuring livestock: with 
intent to steal. 
14-86. Destruction or taking of soft drink 
bottles. 
Article 17. 
Robbery. 
14-87. Robbery with firearms or other 
dangerous weapons. 
14-88. Train robbery. 


14-89. Attempted train robbery. 
14-89.1. Safecracking and safe robbery. 


Article 18. 


Embezzlement. 
Embezzlement of property received 
by virtue of office or employment. 
Embezzlement of State property by 
public officers and employees. 
Embezzlement of funds by public 
officers and trustees. 
Embezzlement by treasurers of 
charitable and religious organiza- 
tions. 
Embezzlement by officers of rail- 
road companies. 
Conspiring with officers of railroad 
companies to embezzle. 
Embezzlement by insurance agents 
and brokers. 
14-96.1. Report to Commissioner. 
14-97. Appropriation of partnership funds 
by partner to personal use. 
14-98. Embezzlement by surviving part- 
ner. 
14-99. Embezzlement ot taxes by officers. 


Article 19. 


False Pretenses and Cheats, 

Obtaining property by false tokens 
and other false pretenses. 

Obtaining signatures by false pre- 
tenses. 

Obtaining property by false repre- 
sentation of pedigree of animals. 
Obtaining certificate of registra- 
tion of animals by false repre- 

sentation. 
Obtaining advances under prom- 
ise to work and pay for same. 
Obtaining advances under written 
promise to pay therefor out of 
designated property. 
Obtaining property in return for 
worthless check, draft or order. 
Worthless checks. 


14-90. 


14-91, 


14-92. 


14-93. 


14-94. 


14-95. 


14-96. 


14-100. 


14-101. 


14-102. 


14-103. 


14-104. 


14-105. 


14-106. 


14-107. 


CHAPTER 14. CRIMINAL Law 


Sec. 

14-108. Obtaining property or services 
from slot machines, etc., by false 
coins or tokens. 

14-109. Manufacture, sale, or gift of de- 
vices for cheating slot machines, 
etc. 

14-110. Defrauding innkeeper. 

14-111. Fraudulently obtaining credit at 
hospitals and sanatoriums. 

14-111.1. Obtaining ambulance _ services 
without intending to pay there- 
for—Buncombe, Haywood and 
Madison counties. 

14-111.2. Obtaining ambulance _ services 
without intending to pay there- 
for — Alamance and other 
named counties. 

14-111.3. Making false ambulance request 
in Buncombe, Haywood and 
Madison counties. 

14-112. Obtaining merchandise on ap- 

proval. 

14-112.1. [Repealed.] 

14-113. Obtaining money by false repre- 

sentation of physical defect. 


Article 19A, 


Obtaining Property or Services by 
False or Fraudulent Use of 
Credit Device or Other 
Means. 


14-113.1. Use of false or counterfeit credit 
device; unauthorized use of 
another’s credit device; use 
after notice of revocation. 


14-113.2. Notice defined; prima facie evi- 
dence of receipt of notice. 

14-113.3. Use of credit device as prima 
facie evidence of knowledge. 

14-113.4. Avoiding or attempting to avoid 
payment for telecommunication 
services. 

14-113.5. Making, possessing or transfe1 
ring device for theft of tele 
communication service; con- 
cealment of existence, origin or 
destination of any telecom- 
munication. 

14-113.6. Violation made misdemeanor. 

14-113.7. Article not construed as repeal- 
ing § 14-100. 

14-113.7a. Application of article to credit 
cards. 


Article 19B. 


Credit Card Crime Act. 
14-113.8. Definitions. 
14-113.9. Credit card theft. 
14-113.10. Prima facie evidence of theft. 
14-113.11. Forgery of credit card. 
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Sec. 

14-113.12. Prima facie evidence of forgery. 

14-113.13. Credit card fraud. 

14-113.14. Criminal possession of credit 
card forgery devices. 

14-113.15. Criminal receipt of goods and 
services fraudulently obtained. 

14-113.16. Presumption of criminal receipt 
of goods and services fraudu- 
lently obtained. 

14-113.17. Punishment and penalties. 

Article 20. 
Frauds. 


14-114. Fraudulent disposal of personal 
property on which there is a se- 
curity interest. 

14-115. Secreting property to hinder en- 
forcement of lien or security in- 


terest, 

14-116. Fraudulent entry of horses at 
fairs. 

14-117. Fraudulent and deceptive advertis- 
ing. 


14-117.1. Use of words “army” or “navy” 
in name of mercantile estab- 
lishment. 

14-118. Blackmailing. 


14-118.1. Simulation of court process in 
connection with collection of 
claim, demand or account. 

14-118.2. Assisting, etc., in obtaining aca- 
demic credit by fraudulent 
means, 

14-118.3. Acquisition and use of informa- 
tion obtained from patients in 
hospitals for fraudulent pur- 
poses. 


Article 21. 


Forgery. 


14-119. Forgery of bank notes, checks and 


other securities. 

Uttering forged paper or instru- 
ment containing a forged en- 
dorsement. 


14-120. 


14-121. 
14-122. 


Selling of certain forged securities. 


Forgery of deeds, wills and cer- 
tain other instruments. 


Forging names to petitions and ut- 
tering forged petitions. 

Forging certificate of corporate 
stock and uttering forged certifi- 
cates. 

Forgery of bank notes and other 
instruments by connecting genu- 
ine parts. 


14-123. 


14-124. 


14-125. 


CHAPTER 14. CRIMINAL LAW 


SUBCHAPTER VI. CRIMINAL 
TRESPASS. 


Article 22. 


Trespasses to Land and Fixtures. 


Sec. 
14-126. Forcible entry and detainer. 
14-127. Wilful and wanton injury to real 


property. 
14-128. Injury to trees, crops, lands, etc., 
of another. 
14-128.1. Unauthorized cutting, digging, 
removal or transportation of 


certain ornamental plants and 
trees. 


14-129. Taking, etc., of certain wild plants 

from land of another. 

14-129.1. Selling or bartering venus fly 
trap. 

14-130. Trespass on public lands. 

14-131. Trespass on land under option by 

the federal government. 

14-132. Disorderly conduct in and injuries 

to public buildings and facilities. 

14-132.1. Demonstrations or assemblies of 
persons kneeling or lying down 
in public buildings. 

14-133. Erecting artificial islands 

lumps in public waters. 

14-134. Trespass on land after being for- 

bidden; license to look for es- 
trays. 

14-134.1. Depositing trash, garbage, etc., 
on lands of another or in river 
or stream. 

14-135. Cutting, injuring, or removing an- 

other’s timber. 

Setting fire to grass and brush- 

lands and woodlands. 

Wilfully or negligently setting fire 

to woods and fields. 

Setting fire to woodlands 
grasslands with campfires. 
Starting fires within five hundred 
feet of areas under protection of 

State forest service. 

Certain fires to be guarded by 

watchman. 

Burning or otherwise destroying 

crops in the field. 

Injuries to dams and water chan- 

nels of mills and factories. 

Taking unlawful possession of an- 

other’s house. 


and 


14-136. 
14-137. 


14-138. and 


14-139. 


14-140. 
14-141. 
14-142. 


14-143. 


14-144. Injuring houses, churches, fences 
and walls. 

14-145. Unlawful posting of advertise- 
ments. 

14-146. Injuring bridges. 

14-147. Removing, altering or defacing 


landmarks. 


Sec. 

14-148. Removing or defacing monuments 

and tombstones. 

14-149. Interfering with graveyards. 

14-150. Disturbing graves. 

14-150.1. Desecration of public and private 

cemeteries. 

14-151. Interfering with gas, electric and 
steam appliances. 

Injuring fixtures and other prop- 
erty of gas companies; civil lia- 
bility. 

Tampering with engines and boil- 
ers. 

Injuring wires and other fixtures 
of telephone, telegraph and elec- 
tric-power companies. 

Making unauthorized connections 
with telephone and_ telegraph 
wires. 

Injuring fixtures and other prop- 
erty of electric-power companies. 

Felling trees on telephone and 
electric-power wires. 

Interfering with telephone lines, 

Injuring buildings or fences; tak- 
ing possession of house without 
consent. 


Article 23. 


Trespasses to Personal Property. 


14-160. Wilful and wanton injury to per- 
sonal property; punishments. 


14-161. Malicious removal of packing from 
railway coaches and other roll- 
ing stock. 

14-162. Removing boats or their fixtures 
and appliances. 


14-163. Injuring livestock not inclosed by 
lawful fence. 

14-164. Taking away or injuring exhibits 
at fairs. 


Article 24. 


Vehicles and Draft Animals—Pro- 
tection of Bailor against 
Acts of Bailee. 


14-165. Malicious or wilful injury to hired 
personal property. 


14-166. Subletting of hired property. 
14-167. Failure to return hired property. 
14-168. Hiring with intent to defraud. 


14-168.1. Conversion by bailee, lessee, ten- 
ant or attorney in fact. 


14-168.2. Definitions. 

14-168.3. Prima’ facie evidence of intent to 
convert property. 

14-169. Violation made misdemeanor. 


14-152. 


14-153. 


14-154. 


14-155. 


14-156. 


14-157. 


14-158. 
14-159. 
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Article 25. 


Regulating the Leasing of Storage 
Batteries. 


. “Rental battery” defined; identifi- 
cation of rental storage batteries. 

71. Defacing word “rental” prohibited. 

72. Sale, etc., of rental battery pro- 
hibited. 

. Repairing another’s rental battery 
prohibited. 

‘4. Time limit on possession of rental 

battery without written consent. 

75. Violation made misdemeanor, 

. Rebuilding storage batteries out of 
old parts and sale of, regulated. 


SUBCHAPTER VII. OFFENSES 
AGAINST PUBLIC MO- 
RALITY AND DE- 
CRNCY. 


Article 26. 


Offenses against Public Morality 
and Decency. 


Sec. 

14-193. Exhibition of obscene or immoral 
pictures; posting of advertise- 
ments. 

14-194. Circulating publications 
from the mails. 

14-195. Using profane or indecent 
guage on passenger trains. 

14-196. Using profane, indecent or threat- 
ening language to any person 
over telephone; annoying or 
harassing by repeated  tele- 
phoning or making false state- 
ments over telephone. 

14-196.1, 14-196.2. [Repealed.] 

14-197. Using profane or indecent lan- 
guage on public highways, coun- 
ties exempt. 

14-198. Lewd women within three miles of 
colleges and boarding schools. 

14-199. Obstructing way to places of pub- 
lic worship. 

14-200. Disturbing religious assembly by 
certain exhibitions. 

14-201. Permitting stone-horses and stone- 
mules to run at large. 


barred 


lan- 


14-177. Crime against nature. : ; 
14-178. Incest between certain near rela- 14-202. Secretly peeping into room occu- 
fred, pied by female person. 
14-179. Incest between uncle and niece 14+202.1. Taking indecent liberties with 
and nephew and aunt. children. 
14-180. Seduction : 
Deeks sacs Article 27. 
14-181. Miscegenation. a ; i 
14-182. Issuing license for marriage be- Prostitution. 
tween white person and negro; 14-203. Definition of terms. 
forming marriage ceremony. 14-204. Prostitution and various acts abet- 
14-183. Bigamy. ting prostitution unlawful. 
14-184. Fornication and adultery. 14-205. Prosecution: In what courts. 
14 185. Inducing female persons to enter 14-206. Reputation and prior conviction 
hotels or boardinghouses for im- admissible as evidence. 
moral purposes. } 14-207. Degrees of guilt. 
14-186. Opposite sexes occupying same 14-208. Punishment; probation; parole. 
bedroom at hotel for immoral 
purposes; falsely registering as SUBCHAPTER VIII. OFFENSES 
aictnasndaiie AGAINSJBEPUB PIG SEI CE, 
14-187. Permitting unmarried female un- Article a8: 
der eighteen in house of prosti- ; 
tution. Perjury. 
14-188. Certain evidence relative to keep- 14-209. Punishment for perjury. 
ing disorderly houses admissi- 14-210. Subornation of perjury. 
ble; keepers of such houses de- 14-211. Perjury before legislative commit- 
fined; punishment. tees. 
14-189. Obscene literature. 14-212. Perjury in court-martial proceed- 
14-189.1. Obscene literature and _ exhibi- ings. 
. tions. P , - 14-213. False oath to statement of insur- 
14-189.2. Pavel of obscenity into ance company. 
ate. 
14-190. Indecent exposure; immoral shows, hos False craleoat ye eh benefit 
othe of insurance. policy or certificate. 
14-191. Sheriffs and deputies to report vio- 14-215. False oath to statement required 
lations of §§ 14-189 and 14-190. of fraternal benefit societies. 
14-192. Cutting or painting obscene words 14-216. False oath to certificate of mu- 
or pictures near public places. tual fire insurance company. 
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Article 29. 


Bribery. 

Sec. 

14-217. Bribery of officials. 

14-218. Offering bribes. 

14-219. Bribery of legislators. 

14-220. Bribery of jurors. 

Article 30. 
Obstructing Justice. 

14-221. Breaking or entering jails with in- 
tent to injure prisoners. 

14-222. Refusal of witness to appear or to 
testify in investigations of lynch- 
ings. 

14-223. Resisting officers. 

14-224. Failing to aid police officers. 

14-225. False, etc., reports to police radio 
broadcasting stations. 

14-226. Intimidating or interfering with 
jurors and witnesses. 

14-226.1. Violating orders of court. 
14-227. Failing to attend as witness before 
legislative committees. 

Article 30A. 
Secret Listening. 

14-227.1. Secret listening to conference be- 
tween prisoner and his attor- 
ney. 

14-227.2. Secret listening to deliberations 
of grand or petit jury. 

14-227.3. Violation made misdemeanor. 

Article 31. 
Misconduct in Public Office. 

14-228. Buying and selling offices. 

14-229. Acting as officer before qualifying 
as such. 

14-230. Willfully failing to discharge du- 
ties. 

14-231. Failing to make reports and dis- 
charge other duties. 

14-232. Swearing falsely to official reports. 

14-233. Making of false report by bank ex- 
aminers; accepting bribes. 

14-234. Director of public trust contract- 
ing for his own benefit. 

14-235. Speculating in claims against 
towns, cities and the State. 

14-236. Acting as agent for those furnish- 
ing supplies for schools and other 
State institutions. 

14-237. Buying school supplies from in- 
terested officer. 

14-238. Soliciting during school hours 
without permission of school 
head. 

14-239. Allowing prisoners to escape; bur- 


den of proof. 


Sec. 

14-240. Solicitor to prosecute officer for 
escape. 

14-241. Disposing of public documents or 
refusing to deliver them over to 
successor. 

14-242. Failing to return process or mak- 
ing false return. 

14-243. Failing to surrender tax list for 
inspection and correction. 

14-244. Failing to file report of fines or 
penalties. 

14-245. Justices of the peace soliciting offi- 
cial business or patronage. 

14-246. Failure of ex-justice of the peace 
to turn over books and papers. 

14-247. Private use of publicly owned ve- 
hicle. 

14-248. Obtaining repairs and supplies for 
private vehicle at expense of 
State. 

14-249. Limitation of amount expended for 
vehicle. 

14-250. Publicly owned vehicle to be 
marked. 

14-251. Violation made misdemeanor. 

14-252. Five preceding sections applicable 


to cities and towns. 


Article 32. 


Misconduct in Private Office. 


14-253. Failure of certain railroad officers 
to account with successors. 

14-254. Malfeasance of corporation officers 
and agents. 


Article 33. 


Prison Breach and Prisoners. 

14-255. Escape of hired prisoners from 

custody. 

14-256. Prison breach and escape from 
county or municipal confinement 
facilities or officers. 

Permitting escape of or maltreat- 
ing hired convicts. 

Conveying messages and weapons 
to or trading with convicts and 
other prisoners. 

. Harboring or aiding escaped pris- 

oners. 

. Injury to prisoner by jailer. 


14-257. 


14-258. 


14-261. Confining prisoners to improper 
apartments. 
14-262. Requiring female prisoners to 


work in chain gang. 

. Classification and commutation of 
time for prisoners other than 
State prisoners. 


14-264. Record to be kept; items of rec- 
ord. 
14-265. Commutation of sentences for 


Sunday work. 
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Article 34. 


Custodial Institutions. 


Sec. 

14-266. Persuading inmates to escape. 
14-267. Harboring fugitives. 

14-268. Violation made misdemeanor. 


SUBCHAPTER IX. OFFENSES 
AGAINST THE PUBLIC 
PEACE. 


Article 35. 


Offenses against the Public Peace. 


14-269. Carrying concealed weapons. 

14-269.1. Confiscation and disposition of 

deadly weapons. 

14-270. Sending, accepting or bearing 
challenges to fight duels. 

14-271. Engaging in and betting on prize 
fights. 

14-272. Disturbing picnics, entertainments 
and other meetings. 

14-273. Disturbing schools and _ scientific 
and temperance meetings; injur- 
ing property of schools and tem- 
perance societies. 

14-274. Disturbing students at schools for 
women. 


275 

-275.1. Disorderly conduct at bus or 
railroad station or airport. 

14-276. Detectives going armed in a body. 

14-277. Impersonation of peace officers. 


SUBCHAPTER X. OFFENSES 
AGAINST THE PUBLIC 
SAFETY. 

Article 36. 


Offenses against the Public Safety. 
14-278. Wilful injury to property of rail- 


roads. 

14-279. Unlawful injury to property of 
railroads. 

14-280. Shooting or throwing at trains or 
passengers. 

14-281. Operating trains and_ streetcars 
while intoxicated. 

14-282. Displaying false lights on _ sea- 
shore. 

14-283. Exploding dynamite cartridges and 
bombs. 


14-284. Keeping for sale or selling explo- 
sives without a license. 

14-284.1. Regulation of sale of explosives; 

reports; storage. 

14-285. Failing to enclose marl beds. 

14-286. Giving false fire alarms; molesting 
fire alarm system. 

14-286.1. Making false ambulance request. 

14-287. Leaving unused well open and ex- 
posed. 


Sec. 
14-288. Unlawful to pollute any 
used for beverages. 


Article 36A. 


Riots and Civil Disorders, 


Definitions. 

Riot; inciting to riot; 
ments. 

Provisions of article intended to 
supplement common law and 
other statutes. 

Disorderly conduct. 

Failure to disperse when com- 
manded, misdemeanor; prima 
facie evidence. 

Looting; trespass during emer- 
gency. 

Transporting dangerous weapon 
or substance during emergency; 
possessing off premises; ex- 
ceptions. 

Manufacture, assembly, posses- 
sion, storage, transportation, 
sale, purchase, delivery, or ac- 
quisition of weapon of mass 
death and destruction; excep- 
tions. 


Assault 
nel; 


bottles 


14-288.1. 


14-288.2. punish- 


14-288.3. 


14-288.4. 
14-288.5. 


14-288.6. 


14-288.7. 


14-288.8. 


14-288.9. on emergency 


punishments. 


person- 
14-288.10. Frisk of persons during violent 
disorders; frisk of curfew vio- 
lators. 


14-288.11. Warrants to inspect vehicles in 
riot areas or approaching mu- 
nicipalities during emergencies. 

Powers of municipalities to en- 
act ordinances to deal with 
states of emergency. 


14-288.12. 


14-288.13. Powers of counties to enact or- 
dinances to deal with states of 


emergency. 


Power of chairman of board of 
county commissioners to ex- 
tend emergency restrictions 
imposed in municipality. 
Authority of Governor to exer- 
cise control in emergencies. 


Effective time, publication, 
amendment, and _ recision of 
proclamations. 


Municipal and county ordinances 
may be made immediately 
effective if state of emergency 
exists or is imminent. 


14-288.14. 


14-288.15. 


14-288.16. 


14-288.17. 


14-288.18. Injunction to cope with emer- 
gencies at public and private 


educational institutions. 


Governor’s power to order evac- 
uation of public building. 


14-288.19. 
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SUBCHAPTER XI. GENERAL 
POLICE REGULATIONS. 


Article 37. 


Lotteries and Gaming. 


Sec. 

14-289. Advertising lotteries. 

14-290. Dealing in lotteries. 

14-291. Selling lottery tickets and acting 
as agent for lotteries. 


14-291.1. Selling “numbers” tickets; pos- 
session prima facie evidence of 
violation. 


14-292. Gambling. 
_ Allowing gambling in houses of 
public entertainment; penalty. 


14-294. Gambling with faro banks and ta- 
bles. 

14-295, Keeping gaming tables, illegal 
punchboards or slot machines, or 
betting thereat. 

14-296. Illegal slot machines and punch- 
boards defined. 

14-297, Allowing gaming tables, illegal 


punchboards or slot machines on 
premises. 

_ Gaming tables, illegal punchboards 
and slot machines to be de- 
stroyed by justices and police of- 
ficers. 

9. Property exhibited by gamblers to 
be seized; disposition of same. 

. Opposing destruction of gaming 
tables and seizure of property. 

. Operation or possession of slot 
machine; separate offenses. 


14-302. Punchboards, vending machines, 
and other gambling devices; sep- 
arate offenses. 

14-303. Violation of two preceding sec- 
tions a misdemeanor. 

14-304. Manufacture, sale, etc., of slot 


machines and devices. 
Agreements with reference to slot 
machines or devices made un- 
lawful. 
Slot machine or device defined. 
Issuance of license prohibited. 
Declared a public nuisance. 
Violation made misdemeanor. 


Article 38. 


Marathon Dances and Similar Endurance 
Contests. 
14-310. Dance marathons and walkathons 
prohibited. 
14-311. Penalty for violation. 
14-312. Each day made separate offense. 


14-305. 


14-306. 
14-307. 
14-308. 
14-309. 


Article 39. 


Protection of Minors. 
14-313. Selling cigarettes to minors. 


Sec, 

14-314. Aiding minors in procuring ciga- 
rettes; duty of police officers. 

14-315. Selling or giving weapons to 
minors. 

14-316. Permitting young children to use 
dangerous firearms. 

14-316.1. Neglect by parents; encouraging 

delinquency by others; penalty. 

14-317. Permitting minors to enter bar- 
rooms or billiard rooms. 

14-318. Exposing children to fire. 


14-318.1. Discarding or abandoning ice- 
boxes, etc.; precautions re- 
quired. 


14-318.2. Immunity of physicians and 
others who report abuse or 
neglect of children. 

14-318.3. County directors of public wel- 


fare to investigate such re- 
ports. 

14-319. Marrying females under sixteen 
years old. 


14-320. Separating child under six months 

old from mother. 

14-320.1. Transporting child outside the 
State’ with intent to violate 
custody order. 

14-321. Failing to pay minors for doing 

certain work. 


Article 40. 


Protection of the Family. 
14-322. Abandonment by husband or par- 
inte 
14-322.1. Abandonment of child or chil- 
dren for six months. 
14-322.2. Failure to support handicapped 


dependent. 
14-323. Evidence that abandonment was 
willful. 


14-324. Order to support from husband’s 
property or earnings. 
14-325. Failure of husband to provide 
adequate support for family. 
14-325.1. When offense of failure to sup- 
port child deemed committed 
in State. 
14-326. Abandonment of child by mother. 
14-326.1. Parents; failure to support. 


Article 41. 


Intoxicating Liquors. 


14-327. Adulteration of liquors. 

14-328. Selling recipe for adulterating li- 
quors. 

Manufacturing, trafficking in, trans- 
porting, or possessing poisonous 
liquors. 

14-330. Selling or giving away liquor near 

political speaking. 


14-329. 
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Sec. 

14-331. Giving intoxicants to unmarried 
minors under seventeen years 
old. 

14-332. Selling or giving intoxicants to 
unmarried minors by dealers; lia- 
bility for exemplary damages. 

Article 42. 
Public Drunkenness. 

14-333. Public drinking on railway passen- 
ger cars; copy of section to be 
posted. 

14-334. Public drunkenness and disorder- 
liness. 

14-335. Public drunkenness. 

Article 48. 
Vagrants and Tramps. 

14-336. Persons classed as vagrants. 

14-337. Police officers to furnish list of 
disorderly houses; inmates com- 
petent and compellable to testify. 

14-338. Tramp defined and punishment 
provided; certain persons ex- 
cepted. 

14-339. Trespassing and the carrying of 
dangerous weapons by tramps. 

14-340. Malicious injuries by tramps to 
persons and property. 

14-341. Arrest of tramps by persons who 
are not officers. 

Article 44. 
Regulation of Sales. 

14-342. Selling or offering to sell meat of 
diseased animals. 

14-343. Unauthorized dealing in railroad 
tickets. 

14-344. Sale of athletic contest tickets in 
excess of printed price. 

14-345. Sale of cotton at night under cer- 
tain conditions. 

14-346. Sale of convict-made goods pro- 


hibited. 
14-346.1. Sale of bay rum. 
14-346.2. Sale of certain articles on Sun- 
day prohibited; counties ex- 
cepted. 


Article 45. 
Regulation of Employer and Employee. 


14-347. Enticing servant to leave master. 
14-348. Local: Hiring servant who has 
unlawfully left employer. 

14-349. Enticing seamen from vessel. 

14-350. Secreting or harboring deserting 
seamen. 

14-351. Search warrants for deserting sea- 
men. 

14-352. Appeal in cases of deserting sea- 


men regulated. 


Sec. 

14-353. Influencing agents and servants in 
violating duties owed employers. 

14-354. Witness required to give self-crim- 
inating evidence; no. suit or 
prosecution to be founded there- 
on, 

14-355. Blacklisting employees. 

14-356. Conspiring to blacklist employees. 

14-357. Issuing nontransferable script to 
laborers. 


14-357.1. Requiring payment for medical 
examination, etc., as condition 
of employment. 


Article 46. 


Regulation of Landlord and Tenant. 
14-358. Local: Violation of certain con- 
tracts between landlord and ten- 
ant. 


14-359. Local: Tenant neglecting crop; 
landlord failing to make ad- 
vances; harboring or employing 
delinquent tenant. 

Article 47. 
Cruelty to Animals. 

14-360. Cruelty to animals; construction 
of section. 

14-361. Instigating or promoting cruelty 
to animals. 

14-362. Bearbaiting, cockfighting and simi- 
lar amusements. 

14-363. Conveying animals in a cruel man- 
ner. 

Article 48. 
Animal Diseases. 
14-364. [Repealed.] 


Article 49. 
Protection of Livestock Running at 
Large. 

14-365. Failing to show hide and ears of 
livestock killed while running 
at large. 

14-366. Molesting or injuring livestock. 

14-367. Altering the brands of and mis- 
branding another’s livestock. 

14-368. Placing poisonous shrubs and veg- 
etables in public places. 

14-369. Wounding, capturing or killing of 
homing pigeons prohibited. 


Article 50. 
Protection of Letters, Telegrams, and 
Telephone Messages. 
14-370. Wrongfully obtaining or divulging 
knowledge of telephonic mes- 
sages. 
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Sec. 

14-371. Violating privacy of telegraphic 
messages; failure to transmit and 
deliver same promptly. 

14-372. Unauthorized opening, reading or 
publishing of sealed letters and 
telegrams. 


Article 51. 
Protection of Athletic Contests. 


14-373. Bribery of players, managers, 
coaches, referees, umpires or 
officials. 

14-374. Acceptance of bribes by players, 
managers, coaches, referees, um- 
pires or officials. 

14-375. Completion of offenses set out in 
§§ 14-373 and 14-374. 

14-376. Bribe defined. 

14-377. Intentional losing of athletic con- 
test or limiting margin of victory 
or defeat. 

14-378. Venue. 

14-379. Bonus or extra compensation not 
forbidden. 

14-380. [ Repealed. ] 


Article 51A. 


Protection of Horse Shows. 
14-380.1. Bribery of horse show judges or 
officials. 
14-380.2. Bribery attempts to be reported. 
14-380.3. Bribe defined. 
14-380.4. Printing article 
schedules. 


in horse show 


Article 52. 


Miscellaneous Police Regulations. 

14-381. Desecration of State and National 
flag. 

14-382. Pollution of water on lands used 
for dairy purposes. 

14-383. Cutting timber on town watershed 
without disposing of boughs and 
debris; misdemeanor. 


14-384. Injuring notices and advertise- 
ments. 
14-385. Defacing or destroying public no- 


tices and advertisements. 

. Erecting signals and notices in 

imitation of those of railroads. 

14-387, 14-388. [Repealed.] 

14-389. Sale of Jamaica ginger. 

14-390, 14-390.1. [Repealed.] 

14-391. Usurious loans on household and 
kitchen furniture or assignment 
of wages. 

14-392. Digging ginseng on another’s land 

during certain months. 

Purchase of ginseng; 

be kept; details. 


14-393. register to 


Sec. 

14-394. Anonymous or threatening letters, 
mailing or transmitting. 

14-395. Commercialization of American 
Legion emblem; wearing by non- 
members. 

14-396. Dogs on “Capitol Square” wor- 
rying squirrels. 

14-397. Use of name of denominational 
college in connection with dance 
hall. 

14-398. Theft or destruction of property 
of public libraries, museums, etc. 

14-399. Placing of trash, refuse, etc., on 
the right-of-way of any public 
road. 

14-400. Tattooing prohibited. 

14-401. Putting poisonous foodstuffs, etc., 
in certain public places, prohib- 
ited. 

14-401.1. Misdemeanor to tamper with ex- 

amination questions. 

14-401.2. Misdemeanor for detective to 
collect claims, accounts, etc. 

14-401.3. Inscription on gravestone or 
monument charging commis- 
sion of crime. 

14-401.4. Identifying marks on machines 
and apparatus; application to 
Department of Motor Vehi- 
cles for numbers. 

14-401.5. Practice of phrenology, palmis- 
try, fortune-telling or clair- 
voyance prohibited. 

14-401.6. Unlawful to possess etc., tear 
gas except for certain pur- 
poses. 

14-401.7. Persons, firms, banks and cor- 
porations dealing in securities 
on commission taxed as a pri- 
vate banker. 

14-401.8. Refusing to relinquish party tel- 
ephone line in emergency; 
false statement of emergency. 

14-401.9. Parking vehicle in private park- 


ing space without permission. 

14-401.10. Soliciting advertisements for of- 
ficial publications of law-en- 
forcement officers’ associa- 
tions. 


Article 52A. 


Sale of Weapons in Certain Counties. 


14-402. Sale of certain weapons without 
permit forbidden. 

14-403. Permit issued by sheriff; form of 
permit. 

14-404. Applicant must be of good moral 
character; weapon for defense of 
home; sheriff’s fee. 

14-405. Record of permits kept by sheriff. 

14-405. Dealer to keep record of sales. 
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Sec. 
14-407. Weapons to be listed for taxes. 
14-407.1. Sale of blank cartridge pistols. 
14-408. Violation of § 14-406 or 14-407 a 
misdemeanor. 
14-409. Machine guns and other like weap- 
ons. 
Article 53. 


Sale of Weapons in Certain Other 
Counties, 


14-409.1. Sale of certain weapons without 
permit forbidden. 

14-409.2. Permit issued by clerk of court; 
form of permit. 

14-409.3. Applicant must be of good moral 
character; weapon for defense 
of home; clerk’s fee. 

14-409.4. Record of permits kept by clerk. 

14-409.5. Dealer to keep record of sales. 

14-409.6. Weapons to be listed for taxes. 

14-409.7. Sale of blank cartridge pistols. 

14-409.8. Violation of § 14-409.5 or 14-409.6 

a misdemeanor. 

14-409.9. Machine guns and other 

weapons, 


Article 53A. 


Other Firearms, 
14-409.10. Purchase of rifles and shotguns 


out of State. 
14-409.11. “Antique firearm” defined. 


like 


Article 54. 


Sale, etc., of Pyrotechnics. 


14-410. Manufacture, sale and use of pyro- 
technics prohibited; public exhi- 
bitions permitted; common car- 
riers not affected. 

14-411. Sale deemed made at site of deliv- 
ery. 

14-412. Possession prima facie evidence 
of violation. 
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Sec. 

14-413. Permits for use at public exhibi- 
tions. 

14-414. Pyrotechnics defined; exceptions. 

14-415. Violation made misdemeanor. 


Article 55. 


Handling of Poisonous Reptiles. 


14-416. Handling of poisonous reptiles de- 
clared public nuisance and crimi- 
nal offense. 

Regulation of ownership or use of 
poisonous reptiles. 

Prohibited handling of reptiles or 
suggesting or inducing others to 
handle. 

Investigation of suspected viola- 
tions; seizure and examination of 
reptiles; destruction or return of 
reptiles. 

Arrest of persons violating provi- 
sions of article. 

Exemptions from provisions of ar- 
ticle. 

Violation made misdemeanor, 


Article 56. 


Debt Adjusting. 
Definitions. 
Engaging, etc., in business of debt 
adjusting a misdemeanor. 
Enjoining practice of debt adjust- 
ing; appointment of receiver for 
money and property employed. 
Certain persons and transactions 
not deemed debt adjusters or 
debt adjustment. 


Article 57. 


Use, Sale, etc., of Glues Releasing Toxic 
Vapors. 


14-427 to 14-431. [Repealed.] 


14-417. 


14-418. 


14-419. 


14-420. 


14-421. 


14-422. 


14-423. 
14-424. 


14-425. 


14-426. 


SUBCHAPTER I. GENERAL PROVISIONS. 


ARTICLE 1. 


Felonies and Misdemeanors. 


§ 14-1. Felonies and misdemeanors defined.—A felony is a crime which: 


(1) Was a felony at common law; 


(2) Is or may be punishable by death; 
(3) Is or may be punishable by imprisonment in the State’s prison; or 
(4) Is denominated as a felony by statute. 


Any other crime is a misdemeanor. (1891, c. 205, s. 1; Rev., s. 3291; C. S., s. 


Sis P ROG er 1251 os) 12) 


Cross Reference.—<As to statute of lim- 
itations for misdemeanors, see § 15-1. 


Editor’s Note.—Prior to the 1967 amend- 


ment the first sentence of this section read: 
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“A felony is a crime which is or may be 
punishable by either death or imprison- 
ment in the State’s prison.” 

For a brief comparison of criminal law 
sanctions in two civil rights cases, see 43 
N.C.L. Rev. 667 (1965). 

For case law survey as to criminal law 
and procedure, see 44 N.C.L. Rev. 970 
(1966); 45 N.C.L. Rev. 910 (1967). 

Common-Law Provisions. — Up to the 
time this section was passed the somewhat 
arbitrary common-law rule was followed as 
to what crimes were felonies, and what 
were misdemeanors and under that, con- 
spiracy, and even such grave crimes as 
perjury and forgery, were misdemeanors. 
State v. Mallett, 125.N.C. 718, 34 S.E. 
651 (1899); State v. Holder, 153 N.C. 606, 
69 S.E. 66 (1910). See State v. Hill, 91 
N.C. 561 (1884). 

For article on punishment for crime in 
North Carolina, see.17 N.C.L. Rev. 205. 

Section Constitutional. — This section is 
held to be constitutional in State v. Lytle, 
138 N.C. 738, 51 S.E. 66 (1905). 

Punishment Determines Classification of 
Offenses.—By this section, North Carolina 
adopted the rule, now almost universally 
prevalent, by which the nature of the pun- 
ishment determines the classification of of- 
fenses; those which may be punished cap- 
itally or by imprisonment in the peni- 
tentiary are felonies (as to which there is 
no statute of limitations), and all others 
are misdemeanors, as to which prosecu- 
tions in this State are barred by two years. 
State v. Mallett, 125 N.C. 718, 34 S.E. 651 
(1899). 

The measure of punishment is the test 
of the nature of a crime, whether felony 
or misdemeanor. State v. Hyman, 164 N.C. 
411, 79 S.E. 284 (1913); Jones v. Brink- 
ley, 174 N.C. 23,93, S.Bs 372, (L917): 

It should be noted that there are excep- 
tions to this general rule. The legislature 
has the power to style any offense a mis- 
demeanor, notwithstanding it is punishable 
in the State’s prison. An example of this 
appears in § 14-280 where the offense is 
specifically declared to be a misdemeanor 
although punishable in the State’s prison. 
See State v. Holder, 153 N.C. 606, 69 S.E. 
66 (1910). See also Editor’s note under § 
14-3. 

Offense Need Not Be Specified.—lIt is 
not necessary to prescribe that an act is a 
misdemeanor or felony, as the punishment 
affixed determines that. State v. Lewis, 142 
N.C. 626, 55 S.E. 600 (1906). 

Indictment Must Use Word “Feloni- 
ously”.—Since all criminal offenses punish- 
able with death or imprisonment in a State 
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prison were by this section declared fel- 
onies, indictments wherein there has been 
a failure to use the word “feloniously,” as 
characterizing the charge in the latter class 
of cases, have been declared fatally defec- 
tive. State v. Skidmore, 109 N.C. 795, 14 
S.E. 63 (1891); State v. Bryan, 112 N.C. 
848, 16 S.E. 909 (1893); State v. Caldwell, 
112 N.C. 854, 16 S.E. 1010 (1893); State 
v. Wilson, 116 N.C. 979, 21 S.E. 692 
(1895); State v. Shaw, 117 N.C. 764, 23 
S.E. 246 (1895); State v. Holder, 153 N.C. 
606, 69 S.E. 66 (1910). See State v. Callett, 
211 N.C. 563, 191.S.E. 27 (1937). But this 
principle does not hold good where the leg- 
islature otherwise expressly provides. 

In § 15-145 the legislature has prescribed 
a form of indictment for perjury (which is 
by § 14-209 a felony) and left out the word 
“feloniously.” And in State v. Harris, 145 
N.C. 456, 59 S.E. 115 (1907) the court 
held that in the case of perjury it was un- 
necessary that the word appear. See State 
v. Holder, 153 N.C. 606, 69 S.E. 66 (1910). 

Same—New Bill Obtained.—But the bill 
should not be quashed; the defendant 
should be held until a new bill is obtained. 
State v. Skidmore, 109 N.C. 795, 14 S.E. 
63 (1891). 

Penitentiary Unknown to Common Law. 
—The penitentiary, being a modern device, 
unknown to the common law, punishment 
in the penitentiary could not be imposed by 
the common law. State v. McNeill, 75 N.C. 
15 (1876). 


The use of the word “penitentiary,” in 
prescribing the punishment for one con- 
victed under a criminal statute has the 
same legal significance as the words 
“State’s prison,” both meaning the place of 
punishment in which convicts sentenced to 
imprisonment and hard labor are confined 
by the authority of law. State v. Burnett, 
184 N.C. 783, 115 S.E. 57 (1922). 


Concurrence of General and Local Laws. 
—Our general prohibition statutes, prohib- 
iting the manufacture or sale of intoxicat- 
ing liquors, expressly provide that they 
shall not have the effect of repealing local 
or special statutes upon the subject, but 
they shall continue in full force and in con- 
currence with the general law except where 
otherwise provided by law; and where the 
local law applicable makes the offense a 
misdemeanor, punishable by imprisonment, 
in the county jail or penitentiary not ex- 
ceeding two years, etc., the person con- 
victed thereunder is guilty of a felony, by 
this section, and the two-year statute of 
limitations is not a bar to the prosecution. 
State v. Burnett, 184 N.C. 783, 115 S.E. 
57 (1922). 
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Thus in the case of a public-local law 
the fact that the offense is declared a mis- 
demeanor does not govern where the pun- 
ishment prescribed is confinement in the 
State prison. In such cases, by this sec- 
tion the offense is a felony. See above 
catchline “Punishment Determines Classi- 
fication of Offenses.”—Ed. note. 

Conspiracy.—A conspiracy to commit a 
felony is a felony and a conspiracy to com- 
mit a misdemeanor is a misdemeanor. 
State v. Abernethy, 220 N.C. 226, 17 S.E.2d 
25 (1941), holding that a conspiracy to 
interfere with election officials in the dis- 
charge of their duties is a misdemeanor. 

An assault with intent to commit rape 
is a felony. State v. Gay, 224 N.C. 141, 29 
S.E.2d 458 (1944). 

Suicide. — At common law suicide was 
a felony, and attempted suicide was a 
misdemeanor, punishable by fine and im- 
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prisonment. State v. Willis, 255 N.C. 473, 
121 S.E.2d 854 (1961). 

Since, under N.C. Const., Art. XI, § 1, 
suicide may not be punished in North 
Carolina, it has perhaps been reduced to the 
grade of misdemeanor by reason of this 
section. State v. Willis, 255 N.C. 473, 121 
S.E.2d 854 (1961). 

An attempt to commit suicide is an in- 
dictable misdemeanor in North Carolina. 
State v. Willis, 255 N.C. 473, 121 S.E.2d 
854 (1961). 

Applied in State v. Miller, 237 N.C. 427, 
75 S.E.2d 242 (1953); State v. Johnson, 227 
N.C. 587, 42 S.E.2d 685 (1947). 

Cited in State v. Massey, 273 N.C. 721, 
161 S.E.2d 103 (1968); State v. Gregory, 
228° N.C:-415, 2%-S.B.2d 140 (1943); State 
v. Mounce, 226 N.C. 159, 36 S.E.2d 918 
(1946). 


§ 14-2. Punishment of felonies. — Every person who shall be convicted 
of any felony for which no specific punishment is prescribed by statute shall be 
punishable by fine, by imprisonment for a term not exceeding ten years, or by both, 
in the discretion of the court. (R. C., c. 34, s. 27; Code, s. 1096; Reyiisa bee ‘os 


ries LIGF Ce Zale, 


Editor’s Note—The 1967 amendment 
rewrote that portion of this section follow- 
ing the words “prescribed by statute shall 
be.” 

The cases cited in the note below were 
decided prior to the 1967 amendment. 

For case law survey as to excessive pun- 
ishment, see 45 N.C.L. Rev. 910 (1967). 


In General.—It is only felonies where no 
specific punishment is prescribed, and of- 
fenses that are infamous, or done in se- 
crecy and malice, or with deceit and intent 
to defraud, that may be punished with im- 
prisonment in the penitentiary. State v. 
Powell, 94 N.C. 920 (1886). See Editor's 
note under § 14-3. 


Where Section Applies. — This section 
applies only where an act is made a felony 
without the nature of punishment being 
specified. State v. Rippy, 27 N.C. 516, 37 
S.E. 148 (1900). 


Section Places Ceiling on Court’s Power 
to Punish. — The maximum provided in 
this section and § 14-3 places a ceiling on 
the court’s power to punish by imprison- 
ment when a ceiling is not otherwise fixed 
by law. Jones v. Ross, 257 F. Supp. 798 
(E.D.N.C. 1966). 

Specific Punishment.—A provision in a 
criminal statute “that the punishment shall 
be in the discretion of the court and the 
defendant may be fined or imprisoned or 
both,” is the prescribing of a “specific pun- 
ishment” within this section. State v. 


Richardson e2ed aN, Gan209 sO ee Heedins63 
(1942). 

A provision in a statute to the effect 
that punishment shal] be in the discretion 
of the court and the defendant may be 
fined or imprisoned, or both, is not equiva- 
lent to a “specific punishment” within the 
meaning of this section, and such punish- 
ment is controlled by this section. State 
v. Blackmon, 260 N.C. 352, 132 S.E.2d 880 
(1963), modifying State v. Richardson, 221 
N.C. 209, 19 S.E.2d 863 (1942) and over- 
ruling State v. Swindell, 189 N.C. 151, 126 
S.E. 417 (1925), and State v. Cain, 209 N.C. 
275, 183 S.E. 300 (1936). 


Punishment “in the discretion of the 
court” is not specific punishment and hence 
is governed by the limits (ten years for 
felonies and two years for misdemeanors) 
prescribed in this section and § 14-3. State 
v. Adams, 266 N.C. 406, 146 S.E.2d 505 
(1966). 


A statutory penalty of fine or imprison- 
ment in the discretion of the court is not 
a specific punishment, and therefore in the 
case of felonies the punishment is limited 
by this section to not more than ten years 
imprisonment. State v. Grice, 265 N.C. 587, 
144 §.E.2d 659 (1965). 

Section 14-55 Does Not Prescribe a 
Specific Punishment. — Section 14-55 pre- 
scribing punishment “by fine or imprison- 
ment in the State’s prison, or both, in the 
discretion of the court,” does not prescribe 
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“specific punishment” within the meaning 
of that term as used in this section. State 
vy. Thompson, 268 N.C. 447, 150 S.E.2d 781 
(1966). 

Nor Does § 14-177.The punishment of 
a fine or imprisonment in the discretion 
of the court prescribed by § 14-177, is not 
a “specific punishment” within the mean- 
ing of this section, and the maximum law- 
ful imprisonment is ten years. State v. 
Thompson, 268 N.C. 447, 150 S.E.2d 781 
(1966). 

The felony defined in § 14-26 is not one 
“for which no specific punishment is pre- 
scribed,” within this section. The punish- 
ment is expressly left to the discretion of 
the court, which takes the case out of this 
section. State v. Swindell, 189 N.C. 151, 
126 S.E. 417 (1925). See further under § 
14-3, catchline “Meaning of Specific Pun- 
ishment.” 

Punishment for carnal knowledge of a 
female child over twelve and under sixteen 
years of age by a male person over eigh- 
teen years of age cannot exceed ten years 
imprisonment. State v. Grice, 265 ING Geo Sie 
144 S.E.2d 659 (1965). 

Conspiracy to Murder. — Upon defen- 
dant’s plea of guilty to a conspiracy to 
murder, he is subject to a judgment of im- 
prisonment for a term not to exceed ten 
years under this section. State v. Alston, 
264 N.C. 398, 141 S.E.2d 793 (1965). 


Possession of Implements of House- 
breaking.—The punishment for possession 
of the implements of housebreaking 1s 
limited to a maximum of ten years im- 
prisonment, since punishment by fine or 
imprisonment, or both, in the discretion of 
the court, as prescribed by § 14-55, is not 
a specific punishment and therefore comes 
within the purview of this section. State 
vy. Blackmon, 260 N.C. 352, 132 S.E.2d 
880 (1963). 

Robbery.—Common-law robbery is pun- 
ishable by imprisonment in the State’s 
prison for a term not to exceed ten years 
under this section. State v. Stewart, 255 
N.C. 571, 122 S.E.2d 355 (1961). 
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The distinction between robbery and 
highway robbery, as to punishment and 
otherwise, is no longer recognized in this 
jurisdiction; the punishment is imprison- 
ment in the State’s prison for a term not 
to exceed ten years. State v. Lawrence, 
262 N.C. 162, 136 S.E.2d 595 (1964). 

Attempt to Commit Common-Law Rob- 
bery.—While at common law an attempt to 
commit a felony was a misdemeanor, the 
Supreme Court has held that an attempt to 
commit the offense of common-law rob- 
bery is an infamous crime, and by virtue 
of § 14-3 (b) has been converted into a 
felony punishable as prescribed in this 
section. State v. Bailey, 4 N.C. App. 407, 
167 S.E.2d 24 (1969). 

The punishment for larceny from the 
person may include imprisonment for a 
term of ten years. State v. Bowers, 273 
N.C. 652, 161 S.E.2d 11 (1968). 

Larceny from the person as at common 
law is a felony without regard to the value 
of the property stolen, and the punishment 
for larceny from the person may be for as 
much as ten years in State’s prison. State 
v. Massey, 273 N.C. 721, 161 S.E.2d 103 
(1968). 

Defendant’s plea of nolo contendere to 
three felony counts charging felonious 
breaking and entering, larceny, and larceny 
of an automobile permitted the judge to im- 
pose sentences totaling thirty years. State 
v. Carter, 269 N.C. 697, 153 S.E.2d 388 
(1967). 

Excessive Sentence Cannot Be Sus- 
tained.—See In re Sellers, 234 N.C. 648, 
68 S.E.2d 308 (1951). 


Excessive Judgment 
manded.—See State v. Marsh, 
101, 66 S.E.2d 684 (1951). 


Applied in State v. Wilson, 270 N.C. 
299, 154 S.F.2d 102 (1967). 

Quoted in State v. Efird, 271 N.C. 730, 
157 S.E.2d 538 (1967). 

Cited in State v. Reed, 4 N.C. App. 109, 
165 S.E.2d 674 (1969); State v. Ritter, 199 
N.C. 116; 154 S.E.. 62 (1930), Statev 
Mounce, 226 N.C. 159, 36 S.E.2d 918 (1946). 


Vacated and Re- 
9345 N-G, 


14-3. Punishment of misdemeanors, infamous offenses, offenses 
committed in secrecy and malice or with deceit and intent to defraud.— 


(a) Except as provided in subsection (b), every person who shall be convicted of 
any misdemeanor for which no specific punishment is prescribed by statute shall 
be punishable by fine, by imprisonment for a term not exceeding two years, or by 


both, in the discretion of the court. 


(b) If a misdemeanor offense as to which no specific punishment is prescribed 
be infamous, done in secrecy and malice, or with deceit and intent to defraud, the 
offender shall, except where the offense is a conspiracy to commit a misdemeanor, 
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be guilty of a felony and punishable as prescribed in § 14-2. (R. C., c. 34, s. 120; 
Coders i0uri) Revi)'s. 832937 Groincsatl/3 2 1927,'c. 13 1967, ¢.1251, s. 3:) 


Cross References.—As to uttering worth- 
less check, see §§ 14-106 and 14-107. As to 
statute of limitations for misdemeanors, see 
§ 15-1. 

Editor’s Note.—The 1967 amendment re- 
wrote this section. 

For case law survey as to excessive pun- 
ishment, see 45 N.C.L. Rev. 910 (1967). 

Section Places Ceiling on Court’s Power 
to Punish.—The maximum provided in this 
section and § 14-2 places a ceiling on the 
court’s power to punish by imprisonment 
when a ceiling is not otherwise fixed by 


law. Jones v. Ross, 257 F. Supp. 798 
(E.D.N.C. 1966). 
Infamous Offense. — A statute, which 


names the punishment for all misdemean- 
ors, where no specific punishment is pre- 
scribed, and provides that if the offense be 
“infamous,” it shall be punished as a fel- 
ony, necessarily refers to the degrading 
nature of the offense, and not to the 
measure of punishment. State v. Surles, 
230 N.C. 272, 52 S.E.2d 880 (1949). 

For lack of clear test as to what consti- 
tutes infamous offense, see 28 N.C.L. Rev. 
103. 

The grade or class of a crime is deter- 
mined by the punishment prescribed there- 
for and not the nomenclature of the stat- 
ute, a felony being a crime punishable by 
death or imprisonment in the State prison, 
and while all misdemeanors for which no 
punishment is prescribed are punishable as 
misdemeanors at common law, where the 
offense is infamous, or done in secrecy or 
malice, or with deceit and intent to de- 
fraud, it is punishable by imprisonment in 
the county jail or State prison, under this 
section, and is a felony. State v. Har- 
wood, 206 N.C. 87, 173 S.E. 24 (1934). 

When Section Applies.—This section ap- 
plies only where an act is prohibited or is 
made unlawful, without the nature of the 
punishment being specified. State v. Rippy, 
1270N:. Cs, 516, 3%... 14821900): Staterv. 
Blackmon, 260 N.C. 352, 132: S.E.2d 880 
(1963). 

If a statute prohibits a matter of public 
grievance, or commands a matter of public 
convenience, all acts or omissions contrary 
to the prohibition or command of the stat- 
ute are misdemeanors at common law, not- 
withstanding the fact that no punishment 
is prescribed in the statute. State v. Blood- 
worth, 94 N.C. 918 (1886). 

Meaning of Specific Punishment.—It can- 
not be said that all the crimes in the Code 
fall within the scope of this and the pre- 
ceding sections, because “no specific pun- 


ishment” is prescribed. The punishment is 
specific (i.e., specified as fine, or impris- 
onment in jail or in State’s prison), though 
the extent of the specified punishment is 
left in the discretion of the court, or in its 
discretion not exceeding a limit stated. 
State v. Rippy, 127 N.C. 516, 37 S.E. 148 
(1900). 

Same — Assault Not Punishable under 
Section—Upon the ruling in State v. 
Rippy, 127 N.C. 516, 37 S.E. 148 (1900), 
§ 14-33, bearing directly on the case of as- 
saults, with or without intent to kill, mak- 
ing provision for punishment of such of- 
fenses, is to be regarded as specific, within 
the meaning of this section, and entirely 
withdraws the case of assault from the op- 
eration of this section. State v. Smith, 174 
N.C. 804, 93 S.E. 910 (1917). 


The maximum punishment for a general 
misdemeanor is two years. State v. Burris, 
3 N.C. App. 35, 164 S.E.2d 52° (1968). 

Punishment “in the discretion of the 
court” is not specific punishment and, 
hence, is governed by the limits (ten years 
for felonies and two years for misdemean- 
ors) prescribed in this section and § 14-2. 
State v. Adams, 266 N.C. 406, 146 S.E.2d 
505 (1966). 

A misdemeanor punishable in the discre- 
tion of the court means a maximum of two 
years. Atkins v. City of Charlotte, 296 F. 
Supp. 1068 (W.D.N.C. 1969). 

This section has reference to misde- 
meanors other than those created by ar- 
ticle 8 of chapter 20 of the General Stat- 
utes, which relates to motor vehicles. State 
v. Massey, 265 N.C. 579, 144 S.E.2d 649 
(1965). 

This section does not mean that the 
court may not place offenders on proba- 
tion, or make use of other State facilities 
and services in proper cases. State v 
Willis, 255 N.C. 473, 121 S.E.2d 854 (1961). 

An attempt to commit common-law rob- 
bery is an infamous crime. State v. Mc- 
Neely, 244 N.C. 737, 94 S.E.2d 853 (1956). 

While at common law an attempt to 
commit a felony was a misdemeanor, the 
Supreme Court has held that an attempt 
to commit the offense of common-law rob- 
bery is an infamous crime, and by virtue of 
subsection (b) has been converted into a 
felony punishable as prescribed in § 14-2. 


State v. Bailey, 4 N.C. App. 407, 167 
S.E.2d 24 (1969). 
An attempt to commit robbery with 


firearms is an infamous offense. State v. 
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Parker, 138 S.E.2d 496 
(1964). 

Common-Law Punishment.— Misdemean- 
ors made punishment as at common law, or 
punishable by fine or imprisonment, or 
both, can be punished by fine, or imprison- 
ment in the county jail, or both. State v. 
McNeill, 75 N.C. 15 (1876); State v. 
Powell, 94 N.C. 920 (1886); State v. Brown, 
253 N.C. 195, 116 S.E.2d 349 (1960). 

Fornication and Adultery.—Persons con- 
victed of fornication and adultery may be 
imprisoned in the common jail for a period 
to be fixed in the discretion of the court. 
State v. Manly, 95 N.C. 661 (1886). 

Conspiracy to Charge with Infanticide— 
A conspiracy to charge one with infanti- 
cide, being only a common-law misde- 
meanor, is not punishable by imprisonment 
in the penitentiary. State v. Jackson, 82 
N.C. 565 (1880). 

Conspiracy to violate the liquor law is a 
misdemeanor and punishable as at common 
law, that is, by fine or imprisonment, or 
both. State v. Brown, 253 N.C: 195, 116 
S.E.2d 349 (1960). 

An attempt to commit suicide is an in- 


262 N.C. 679, 


dictable misdemeanor in North Carolina. 
State v. Willis, 255 N.C. 473, 121 S$.E.2d 
854 (1961). 


Receiving Stolen Goods.—Although the 
offense of receiving stolen goods is de- 
clared to be a misdemeanor by § 14-71, the 
same section authorizes the court to punish 
the offense in the same manner as larceny 
is punished; that is, confinement in the 
State’s prison or county jail for not less 
than four months, nor more than ten 
years. State v. Brite, 73 N.C. 26 (1875). 

An attempt to commit burglary consti- 
tutes a felony and is punishable by impris- 
onment in the State prison for a term not 
in excess of ten years, since it is an in- 
famous offense or done in secrecy and mal- 
ice, or both, within the purview of the 
statute. State v. Surles, 230 N.C. 272, 52 
S.E.2d 880 (1949). 

Attempt to Commit Crime against Na- 
ture—While an attempt to commit a fel- 
ony is a misdemeanor, when such misde- 
meanor is infamous, or done in secrecy and 
malice, or with deceit and intent to defraud, 
it is punishable by imprisonment in the 
State’s prison, and is made a felony by 
this section, and an attempt to commit the 
crime against nature is infamous and is 
punishable by imprisonment in the State’s 
prison as 2 felony within the definition 
of this section. State v. Spivey, 213 N.C. 
45, 195 S.E. 1 (1938); State v. Mintz, 242 
N.C. 761, 89 S.E.2d 463 (1965). 

An attempt to commit the crime against 
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nature is an infamous act within the mean- 
ing of this section and is punishable as a 
felony. State v. Harward, 264 N.C. 746, 
142 S.E.2d 691 (1965). 

Where an indictment charges larceny of 
property of the value of two hundred dol- 
lars or less, but contains no allegation the 
larceny was from a building by breaking 
and entering, the crime charged is a mis- 
demeanor for which the maximum prison 
sentence is two years, notwithstanding all 
the evidence tends to show the larceny was 
accomplished by means of a _ felonious 
breaking and entering. State v. Bowers, 
273 N.C. 652, 161 S.E.2d 11 (1968). 

What Amounts to Confession of Felony. 
—A plea of guilty to an indictment charg- 
ing defendant with wilfully, feloniously, 
secretly, and maliciously giving aid and 
assistance to his codefendant by manufac- 
turing evidence, altering and destroying 
original records in the office of the Com- 
missioner of Revenue, is a confession of a 
felony under this section, although § 14-76 
designates such offense as a misdemeanor. 
State v. Harwood, 206 N.C. 87, 173 S.E. 
24 (1934). 

Discretion of Trial Judge.—Where the 
extent of the punishment is referred to the 
discretion of the trial judge, his sentence 
may not be interfered with by the appel- 
late court, except in case of manifest and 
gross abuse. State v. Willer, 94 N.C. 904 
(1886); State v. Smith, 174 N.C. 804, 93 
S.E. 910 (1917). 


Excessive Punishment.—The word “or, 
in criminal statutes, cannot be interpreted 
to mean ‘and,’ when the effect is to ag- 
gravate the offense or increase the punish- 
ment. And so where a statute provides 
that a party guilty of the offense created 
by it shall be fined or imprisoned, the court 
has no power to both fine and imprison. 
State v. Walters, 97 N.C. 489, 2 S.E. 539 
(1887). 

In a prosecution charging assault with 
intent to commit rape, where at the con- 
clusion of the State’s evidence defendant 
tendered a plea of guilty of an assault upon 
a female, and the court accepted defen- 
dant’s plea and found as a fact that the 
female referred to was a child nine years 
of age and defendant was thirty-four years 
of age, and also, that the assault was ag- 
gravated, shocking and outrageous, the ac- 
cepted plea is for a misdemeanor under § 
14-33, and judgment that the defendant be 
confined to the State’s prison for not less 
than eight nor more than ten years, is a 
violation of N.C. Const., Art. I, § 14, and 
this section. State v. Tyson, 223 N.C. 492, 
27 S.E.2d 113 (1943). 


” 
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Same—Example.—A sentence of impris- 
onment for five years in the county jail and 
a recognizance of $500 to keep the peace 
for five years after the expiration thereof 
upon a defendant convicted of assault and 
battery, is excessive and therefore uncon- 


stitutional. State v. Driver, 78 N.C. 423 
(1878). 
Same — Two Years Not Cruel or Un- 


usual.—It is well settled that when no time 
is fixed by the statute, an imprisonment 
for two years will not be held cruel and un- 
usual. State v. Driver, 78 N.C. 423 (1878); 
State v. Miller, 94 N.C. 904 (1886); State 
v. Farrington, 141 N.C. 844, 53 S.E. 954 
(1906). 

Effect of Consent of Defendant.—No 
consent of the defendant can confer a juris- 
diction which is denied to the court by the 
law, and any punishment imposed, other 
than that prescribed for the offense, is il- 
legal. In re Schenck, 74 N.C. 607 (1876). 

Where Common-Law Offense Altered 
by Statute—Where the grade of a com- 
mon-law offense has been made higher 
by statute, the indictment must conclude 
against the statute, but when the punish- 
ment has been mitigated, it may conclude 
at common law. State v. Lawrence, 81 
N.C. 522 (1879). 
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Where Statute Repealed before Judg- 
ment.—Where a statute prescribing the 
punishment for a crime is expressly and 
unqualifiedly repealed after such crime has 
been committed, but before final judgment, 
though after conviction, no punishment 
can be imposed. State v. Cress, 49 N.C. 
421 (1857); State v. Nutt, 61 N.C. 20 
(1866); State v. Long, 78 N.C. 571 (1878); 
State v. Massey, 103 N.C. 356, 9 S.E. 632 
(1889); State v. Biggers, 108 N.C. 760, 12 
S.E. 1024 (1891); State v. Perkins, 141 
N.C. 797, 53 S.E. 735 (1906). 

Applied in State v. Thompson, 3 N.C. 
App. 231, 164 S.E.2d 391 (1968); State v. 
MOUnCCwEe 2Omm NE Gar blo MEO Theoden o 1S 
(1946). 

Cited in State v. Massey, 273 N.C. 721, 
161 S.E.2d 103 (1968); State v. Thompson, 
2 N.C. App. 508, 163 $.E.2d 410 (1968); 
In re Wilson, 3 N.C. App. 136, 164 S.E.2d 
56 (1968); State v. Cleaves, 4 N.C. App. 
506, 166 S.E.2d 861 (1969); State v. Wil- 
son, 216 N.C. 130, 4 S.E.2d 440 (1939); 
State v. Parker, 220 N.C. 416, 17 S.Ei2d 
475 (1941); State v. Perry, 225 N.C. 174, 
33 S.E.2d 869 (1945). 


§ 14-4. Violation of local ordinances misdemeanor.—I{ any person 
shall violate an ordinance of a county, city, or town, he shall be guilty of a misde- 
meanor and shall be fined not more than fifty dollars ($50.00), or imprisoned for 
not more than thirty days. (1871-2, c. 195, s. 2; Code, s. 3820; Rev., s. 3702; C. 


i, 41745, 1969,! c.:36,, 85:2.) 


Cross Reference.—As to ordinances, see 
§ 160-52 et seq. 

Editor’s Note. — The 1969 amendment 
inserted “county” near the beginning of the 
section, substituted “not more than” for 
“not exceeding” following “fined” and sub- 
stituted “for not more than” for “not ex- 
ceeding” following “imprisoned.” 

In General While the town or city 
government has no right to make criminal 
law, the legislature has made the violation 
of ordinances a criminal offense. Board of 
Educ. v. Town of Henderson, 126 N.C. 689, 
36, o.H. 158 (1900); State v. Higgs, 126 
NEG 1014-350 .9:2,. 473. (900). State: v. 
Barrett, 243 N.C. 686, 91 S.E.2d 917 (1956). 

Section makes violation of municipal or- 
dinance a criminal offense. Walker v. City 
of Charlotte, 262 N.C. 697, 138 S.E.2d 501 
(1964). 

The violation of a valid municipal ordi- 
nance is a misdemeanor. Frosty Ice 
Cream, Inc. v. Hord, 263 N.C. 43, 138 
S.E.2d 816 (1964). 

Prior to Section Violation Not Punish- 
able.—Prior to the passage of this section 


there was no way provided for the enforce- 
ment of obedience to town ordinances; a 
violation of such ordinances was not a mis- 
demeanor. State v. Parker, 75 N.C. 249 
(1876); School Dirs. v. City of Asheville, 
137 N.C. 503, 50 S.E. 279 (1905). 

Jurisdiction—The mayor, or other chief 
officer of towns or cities, has jurisdiction 
of offenses under this section. State v. 
Wood, 94 N.C. 855 (1886); State v. Cain- 
an, 94 N.C. 880 (1886); State v. Smith, 
103 N.C. 403, 9 S.E. 435 (1889). 

Same—Concurrent with Justice—A jus- 
tice of the peace has concurrent jurisdic- 
tion with the mayor of a city or town, of 
violation of ordinances, which are made 
misdemeanors. State v. Cainan, 94 N.C. 
880 (1886). 

Same—Superior Court Excluded.—The 
superior court has no original jurisdiction 


to try indictments for violation of town 
ordinances. State v. White, 76 N.C. 15 
(1877); State v. Threadgill, 76 N.C. 17 
(1877). 


Ordinance Must Conform to State Law. 
—It is uniformly held that a town ordi- 
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nance in violation of a valid State statute 
appertaining to the question is void. Shaw 
v. Kennedy, 4 N.C. 591 (1817); State v. 
Austin, 114 N.C. 855, 19 S.E. 919 (1894); 
State v. Beacham, 125 N.C. 652, 34 S.E. 
447 (1899); State v. Prevo, 178 N.C. 740, 
101 S.E. 370 (1919). 

Violation of Invalid Ordinance No Of- 
fense—The violation of a valid ordinance 
is, under the provision of this section, a 
misdemeanor, but it is not a criminal of- 
fense to disregard one enacted without 
authority. State v. Hunter, 106 N.C. 796, 
11 S.E. 366 (1890); State v. Webber, 107 
N.C. 962, 12 S.E. 598 (1890). 

Acting contrary to the provisions of a 
municipal ordinance is made a _ misde- 
meanor by this section. Notwithstanding 
the all-inclusive language of the statute, 
guilt must rest on the violation of a valid 
ordinance. If the ordinance is not valid, 
there can be no guilt. State v. McGraw, 
249 N.C. 205, 105 S.E.2d 659 (1958). 

Unconstitutional Ordinance May Be En- 
joined—Equity will enjoin the actual or 
threatened enforcement of an alleged un- 
constitutional statute or municipal ordi- 
nance, when it plainly appears that other- 
wise there is danger that property rights 
or the rights of person will suffer ir- 
reparable injury which is both great and 
immediate. Walker v. City of Charlotte, 
262 N.C. 697, 138 S.E.2d 501 (1964). 

Failure to Prescribe Penalty.—vThe vio- 
lation of a valid town ordinance is made 
a misdemeanor by this section, and the de- 
fense that the ordinance did not prescribe 
a penalty therefor is untenable. State v. 
Razook, 179 N.C. 708, 103 S.E. 67 (1920). 


Where Fine Provided It Must Be Cer- 
tain——An ordinance which imposes a fine 
is invalid if it is not certain as to the amount 
of the fine. State v. Irvin, 126 N.C. 989, 
35 S.E. 430 (1900). 

Provision in Ordinance for Arrest Void. 
—When a municipal ordinance imposed a 
penalty for its violation, and provided that 
the offender should be “arrested and fined 
twenty-five dollars upon conviction there- 
of,” it was held that so much of the ordi- 
nance as provided for the arrest was void, 
but the other provisions were valid. State v. 
Earhardt, 107 N.C. 789, 12 S.E. 426 (1890). 


Personal Notice to Offender Sufficient.— 
The requirement of the charter of a city or 
town that its ordinances shall be printed 
and published, is to bring such ordinances 
to the attention of the public, and where 
personal notice has been given to an of- 
fender thereunder who afterwards commits 
the offense prohibited, the requirement of 
publication, etc., is not necessary for a con- 
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viction. State v. Razook, 179 N.C. 708, 103 
S.E. 67 (1920). 

State Must Show Violation of Valid Or- 
dinance.—Upon the prosecution of a crim- 
inal action for the violation of a city ordi- 
nance, under this section the State must 
show that the ordinance in question was a 
valid one, as well as the violation as 
charged in the warrant. State v. Hunter, 
106 N.C. 796, 11 S.E. 366 (1890); State v. 
Snipes, 161 N.C. 242, 76 S.E. 243 (1912); 
State v. Prevo, 178 N.C. 740, 101 S.E. 370 
(1919). 

And where the State fails to show that 
the original act of incorporation authorized 
the enactment of an ordinance, it fails to 
make out the case, for the legislature never 
intended to make the violation of a void 
ordinance an indictable misdemeanor. State 
v. Threadgill, 76 N.C. 17 (1877). 

Defects in Warrant May Be Waived.— 
Ordinarily defects in the form of a warrant 
for violating a city ordinance may be 
waived, and usually it is so considered 
when a plea of not guilty is entered by the 
defendants. State v. Prevo, 178 N.C. 740, 
101 S.E. 370 (1919). 

Form of Indictment.—It is not neces- 
sary, in indictments for violations of city 
ordinances, to set out the ordinance in the 
warrant. It is sufficient to refer to it by 
such indicia, as point it out with sufficient 
certainty. State v. Merritt, 83 N.C. 677 
(1880); State v. Cainan, 94 N.C. 880 
(1886). 

In an indictment under an ordinance for 
loud and boisterous swearing, it is not 
necessary to set out the words used by 
the defendant. State v. Cainan, 94 N.C. 
880 (1886). 


No Removal under § 7-147.—In a pros- 
ecution for violation of a town ordinance 
before a mayor, the defendant is not en- 
titled to a removal, under § 7-147. State 
vie? Joyners aw ON, Git 541 Srp S 201 
(1900). 

Costs of Prosecutions under Section.— 
Whether the criminal offenses created by 
the violation of town ordinances under this 
section are tried before the mayor, or be- 
fore a justice of the peace, they are State 
prosecutions, in the name of the State, or 
for violation of the criminal law of the 
State, and at the expense of the State 
(State v. Higgs, 126 N.C. 1014, 35 S.E. 
473 (1900)), and the city cannot be charged 
with the costs of such prosecutions. Board 
of Educ. v. Town of Henderson, 126 N.C. 
689, 36 S.E, 158 (1900). 


Conviction for Fighting No Bar to Pros- 
ecution for Assault——A conviction of vio- 
lating a city ordinance punishing the dis- 
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turbance of the good order and quiet of 
the town by fighting is not a bar to a 
prosecution by the State for an assault. 
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Stated in Eastern Carolina Tastee Freez, 
Inc. v. City of Raleigh, 256 N.C. 208, 123 
S.E.2d 632 (1962). 


Cited in State v. Fox, 262 N.C. 193, 136 
S.E.2d 761 (1964); Walker v. North Car- 
olina, 262 F. Supp. 102 (W.D.N.C. 1966); 
USW v. Bagwell, 383 F.2d 492 (4th Cir. 
1967); Bell v. Page, 271 N.C. 396, 156 
S.E.2d 711 (1967). 


State v. Taylor, 133 N.C. 755, 46 S.E. 5 
(1903). 

Applied in State v. Walker, 265 N.C. 
482, 144 S.E.2d 419 (1965). 

Quoted in part in State v. Wilkes, 233 
N.C. 645, 65 S.E.2d 129 (1951). 


ARTICLE 2. 


Principals and Accessories. 


§ 14-5. Accessories before the fact; trial and punishment.—lIf any 
person shall counsel, procure or command any other person to commit any felony, 
whether the same be a felony at common law or by virtue of any statute, the per- 
son so counseling, procuring or commanding shall be guilty of a felony, and may 
be indicted and convicted, either as an accessory before the fact to the principal 
felony, together with the principal felon, or after the conviction of the principal 
felon; or he may be indicted and convicted of a substantive felony, whether the 
principal felon shall or shall not have been previously convicted, or shall or shall 
not be amenable to justice, and may be punished in the same manner as any ac- 
cessory before the fact to the same felony, if convicted as an accessory, may be 
punished. The offense of the person so counseling, procuring or commanding, 
howsoever indicted, may be inquired of, tried, determined and punished by any 
court which shall have jurisdiction to try the principal felon, in the same manner 
as if such offense had been committed at the same place as the principal felony 
or where the principal felony is triable, although such offense may have been com- 
mitted at any place within or without the limits of the State. In case the principal 
felony shall have been committed within the body of any county, and the offense of 
counseling, procuring or commanding shall have been committed within the body 
of any other county, the last-mentioned offense may be inquired of, tried, de- 
termined, and punished in either of such counties: Provided, that no person who 
shall be once duly tried for any such offense, whether as an accessory before the 
fact or as for a substantive felony, shall be liable to be again indicted or tried 
for the same offense. (1797, c. 485, s. 1, P. R.; 1852, c. 58; R. C, c. 34, s. 53; 
Code? s: 977; Rev.) s“32875'€. 'S., ‘s: 4175.) 


Cross Reference.—See note to § 14-7. 


Editor’s Note——For note on presence as 
a factor in aiding and abetting, see 35 
N.C.L. Sev. 284 (1957). 

In General—It is a _ well-established 
principle, that where two agree to do an 
unlawful act, each is responsible for the 
act of the other, provided it be done in 
pursuance of the original understanding, 
or in furtherance of the common purpose. 
State v. Simmons, 51 N.C. 21 (1858). 

Common-Law Provision—At common- 
law an accessory before the fact could only 
be convicted when tried at the same time 
with the principal, and after conviction of 
the principal, or after the principal had 
been tried, convicted and sentenced. State 
v. Duncan, 28 N.C. 98 (1845); State v. 
Jones, 101 N.C. 719, 8 S.E. 147 (1888). 

But the rule that an accessory could not 
be tried and convicted before the principal 


had no application as between two prin- 
cipals in first and second degrees. State 
v. Jarrell, 141 N.C. 722, 53 S.E. 137 (1906). 

“Accessory before Fact” Is a Substan- 
tive Felony.—This section made the facts 
which formerly had been called ‘accessory 
before the fact” a substantive felony 
(whether in murder or any other felony). 
State v. Bryson, 173 N.C. 803, 92 S.E. 
698 (1917). 

By this section the facts which formerly 
had been called “accessory before the fact” 
are made a substantive felony. State v. 
Partlow, 272 N.C. 60, 157 S.E.2d 688 
(1967). 

Elements of Crime.—There are several 
things that must concur in order to justify 
the conviction of one as an accessory be- 
fore the fact: (1) That he advised and 
agreed, or urged the parties or in some 
way aided them to commit the offense. (2) 
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That he was not present when the offense 
was committed. (3) That the principal com- 
mitted the crime. State v. Bass, 255 IN; Ge 
42, 120 S.E.2d 580 (1961). 

To render one guilty as an accessory be- 
fore the fact to a felony, he must counsel, 
incite, induce, procure or encourage the 
commission of the crime, so as to partici- 
pate therein, in some way, by word or act. 
It is not necessary that he shall be the orig- 
inator of the design to commit the crime; 
it is sufficient if, with knowledge that 
another intends to commit a crime, he en- 
courages and incites him to carry out his 
design. State v. Bass, 255 N.C, 42, 120 
S.E.2d 580 (1961). 

Prior Conviction of Principals Unneces- 
sary.—Under the provisions of this section 
it is not required that the principals be 
first convicted of the charge of murder to 
convict the accessories thereto, either be- 
fore or after the fact, upon sufficient evi- 
dence. State v. Jones, 101 N.C. 719, 8 S.H. 
147 (1888); State v. Walton, 186 N.C. 485, 
119 S.E. 886 (1923). 

One indicted as accessory before the 
fact cannot complain that his cause was 
tried before that of the alleged principal, 
and before the alleged principal had even 
been called on to plead. State v. Reid, 178 
N.C. 745, 101 S.E: 104 (1919). 

It is not necessary to first convict prin- 
cipals in order to convict an accessory to 
a crime. State v. Partlow, 272 N.C. 60, 157 
S.E.2d 688 (1967). 

Same—What Indictment Must Aver.— 
Where the principal felon is not amenable 
to the process of the law, it is necessary to 
aver that in the indictment. State v. Groff, 
5 N.C. 270 (1809); State v. Ives, 35 BCs 
338 (1852 

Who Are Principals——All who are pres- 
ent, either actually or constructively, at 
the place of a crime, and are either aiding, 
abetting, assisting, or advising its commis- 
sion, or are present for such purpose, are 
principals in the crime. State v. Gaston, 
73 N.C. 93 (1875); State v. Jarrell, 141 N:G 
722, 53 S.E. 127 (1906). 

Without regard to any previous confed- 
eration or design, when two or more per- 
sons aid and abet each other in the com- 
mission of a crime, all being present, all 
are principals and equally guilty. State v. 
Peeden, 253 N.C. 562, 117 S.E.2d 398 (1960). 


A defendant may be tried and convicted 
as a principal where he either counsels, 
procures or commands another to commit 
a felony as an accessory before the fact, 
or aids and abets in the commission of the 
crime. State v. Bell, 270 N.C. 25, 153 
S.E.2d 741 (1967). 
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A principal in a crime must be actually 
or constructively present, aiding and abet- 
ting the commission of the offense. It is 
not necessary that he do some act at the 
time in order to constitute him a principal, 
but he must encourage its commission by 
acts or gestures, either before or at the 
time of the commission of the offense, 
with full knowledge of the intent of the 
persons who commit the offense. He must 
do some act at the time of the commission 
of the crime that is in furtherance of the 
offense. State v. Spears, 268 N.C. 303, 150 
S.E.2d 499 (1966). 

Same—Second Degree.—Persons pres- 
ent assisting in doing a criminal act are 
principals in the second degree, not acces- 
sories. State v. Rowland Lumber Co., 153 
N.C. 610, 69 S.E. 58 (1910); State v. 
Skeen, 182 N.C. 844, 109 S.E. 71 (1921). 

In Misdemeanors All Are Principals.— 
In a misdemeanor all aiders, abettors, and 
accessories, whether before or after the 
fact, are principals. State v. Barden, 12 
N.C. 518 (1828); State v. Cheek, 35 N.C. 
114 (1851); State v. DeBoy, 117 N.C. 702, 
93 S.E. 167 (1895); State v. Rowland Lum- 
ber Co., 153 N.C. 610, 69 S.E. 58 (1910); 
State v. Grier, 184 N.C. 723, 114 S.E. 622 
(1922). For an example of “first degree” 
and “second degree” in misdemeanors, see § 
14-207. 

Accessory Tried as Principal—An ac- 
cessory before the fact can be tried and 
convicted as principal, under this section. 
State v. Bryson, 173 N.C. 803, 92 S.F. 698 
(1917). 

One Charged with Murder May Be Con- 
victed as Accessory—Under § 15-170 the 
charge of the principal crime includes the 
crime of accessory before the fact and 
hence one charged with murder may be 
convicted as accessory before the fact. 
State v. Bryson, 173 N.C. 803, 92 S.E. 698 
(1917), overruling on this point State v. 
Denver, 65 N.C. 572 (1871). See State v. 
Simons, 179 N.C. 700, 103 S.E. 5 (1920). 

Principal in Assault Cannot Be Con- 
victed as Accessory.—A defendant charged 
as principal in an indictment for an as- 
sault with intent to kill cannot be con- 
victed as accessory. State v. Green, 119 N.C. 
899, 26 S.E. 112 (1896). 

No Conviction of Accessory Where 
Principal Acquitted. — This section does 
not change the common-law rule that an 
acquittal of the principal is an acquittal 
of the accessory. State v. Jones, 101 N.C. 
719, 8 S.E. 147 (1888). 

Effect of Acquittal of One of Several 
Principals——Where there are three charged 


‘as principals with murder, the acquittal of 


one of them, the others having fled the 
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jurisdiction of the court, does not of itself 
acquit the prisoners on trial as accessories 
before or after the fact, when the evidence 
of their guilt of the offense charged is 
sufficient both as to them as accessories 
and the principals directly charged with 
the murder. State v. Walton, 186 N.C. 485, 
119 S.E. 886 (1923). 

Accessory Tried by Special Veniremen. 
—Where two persons are indicted for mur- 
der, one as principal and the other as 
accessory before the fact, the latter may 
be tried by a jury selected from a special 
venire ordered in the case. State v. Reg- 
ister, 1383 N.C. 746, 46 S.E. 21 (1903). 

What Constitutes Counseling, Procuring 
and Commanding. — At a meeting of a 
board of commissioners of a town, at which 
the mayor presided, a report of the ceme- 
tery committee was adopted, recommend- 
ing that, unless parties, who had taken 
lots in the town cemetery and had not 
paid for them, should pay the amount due 
within sixty days on notice, the bodies 
buried in such lots should be removed to 
the free part of such cemetery. And, in 
reply to a question of one of the commis- 
sioners as to the legal right to remove the 
bodies, the mayor said: “The way is open, 
go ahead and remove them.” It was held, 
that the mayor was individually guilty of 
counseling, procuring and commanding an 
act within the meaning of this section, 
the committing of which afterwards was 
a felony. State v. McLean, 121 N.C. 589, 
28 S.E. 140 (1897). 

The meaning of the word “command,” 
as applied to the case of principal and ac- 
cessory is, where a person, having a con- 
trol over another, as a master over his 
servant, orders a thing to be done. State 
v. Mann, 2 N.C. 4 (1791). 

One Present Not Bound to Interfere.— 
One who is present, and sees that a felony 
is about to be committed, and does in no 
manner interfere, does not thereby partici- 
pate in the felony committed. State v. 
Hildreth, 31 N.C. 440 (1849). 

What Constitutes One a Party to an 
Offense.—A person is a party to an offense 
if he either actually commits the offense 
or does some act which forms a part there- 
of, or if he assists in the actual commis- 
sion of the offense or of any act which 
forms part thereof, or directly or indi- 
rectly counsels or procures any person to 
commit the offense or to do any act form- 
ing a part thereof. To constitute one a 
party to an offense it has been held to be 
essential that he be concerned in its com- 
mission in some affirmative manner, as by 
actual commission of the crime or by aid- 
ing and abetting in its commission and it 
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has been regarded as a general proposi- 
tion that no one can be properly convicted 
of a crime to the commission of which he 
has never expressly or impliedly given his 
assent. State v. Spears, 268 N.C. 303, 150 
S.E.2d 499 (1966). 

“Aider and Abettor”. — An aider and 
abettor is one who advises, counsels, pro- 
cures, or encourages another to commit a 
crime, whether personally present or not 
at the time and place of the commission of 
the offense. State v. Spears, 268 N.C. 303, 
150 S.E.2d 499 (1966). 

Effect of Aiding Continues until Com- 
mon Purpose Is Renounced.—Where the 
perpetration of a felony has been entered 
on, one who had aided or encouraged its 
commission cannot escape criminal re- 
sponsibility by quietly withdrawing from 
the scene. The influence and effect of his 
aiding or encouraging continues until he 
renounces the common purpose and makes 
it plain to the others that he has done so 
and that he does not intend to participate 
further. State v. Spears, 268 N.C. 303, 150 
S.E.2d 499 (1966). 

Ceasing to Act in Complicity Essential 
to Defense.—Where nonliability as aider 
and abettor is based on the ground that ac- 
cused had no prior knowledge of any plan 
to commit a crime and that his assistance 
after acquiring such knowledge was under 
duress, it is essential that he cease to act 
in complicity with others as soon as he 
acquires knowledge of the criminal charac- 
ter of their actions. State v. Spears, 268 
N.C. 303, 150 S.E.2d 499 (1966). 

Sufficiency of Indictment. — An indict- 
ment charging defendant with being an 
accessory before the fact to an armed rob- 
bery committed by named persons on a 
specified date, without any factual aver- 
ments as to the identity of the victim, the 
property taken or the manner or method 
in which defendant counseled, incited, in- 
duced or encouraged the principal felons, 
is fatally defective, since such indictment is 
too indefinite to protect defendant from a 
prosecution for any other armed robbery 
which might have been committed by the 
principal felons on the same day. State v. 
Partlow, 272 N.C. 60, 157 S.E.2d 688 
(1967). 

An indictment charging the defendant 
with being an accessory before the fact in 
the slaying of a named person is not ren- 
dered invalid in carrying, in addition to the 
requirements of this section, the words 
“did incite, move, aid, counsel, hire,” since 
such words do not contradict the essential 


averments of the indictment. State v. 
Parker, 271 N.C. 414, 156 S.E.2d 677 
(1967). 
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Evidence Admissible. — The record of 
the conviction of a principal felon is ad- 
missible on the trial of the accessory, and 
is conclusive evidence of the conviction of 
the principal, and prima facie evidence of 
his guilt. State v. Chittem, 13 N.C. 49 
(1828). 

But the conviction of the principal is not 
admissible evidence until judgment has 
been rendered on the verdict. State v. Dun- 
can, 28 N.C. 98 (1845). 

Same—Sufficient for Conviction.—Testi- 
mony that the accused had asked the one 
convicted of the murder of her husband to 
kill him, and that he accomplished the act 
the morning afterwards, at the place she 
designated, is sufficient for a conviction 
of murder, as an accessory before the fact. 
State v. Jones, 176 N.C. 702, 97 S.E. 32 
(1918). 

Sufficient Evidence to Submit Question 
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to Jury.—Evidence tending to show that 
defendant knew of and participated in the 
plans or preparations made for the killing 
of deceased, that defendant procured a 
coat for the killer and furnished an auto- 
mobile as a means of flight after the mur- 
der had been committed is held sufficient 
to be submitted to the jury on an indict- 
ment drawn under this section. State v. 
Williams, 208 N.C. 707, 178 S.E. 131 
(1935). 

Applied in State v. Holland, 211 N.C. 
284, 189 S.E. 761 (1937). 

Cited in State v. Ferrell, 205 N.C. 640, 
172 S.E. 186 (1934); State v. Kluttz, 206 
N.C. 726, 175 S.E. 81 (1934); State v. 
Hampton, 210 N.C. 283, 186 S.E. 251 
(1936); In re Malicord, 211 N.C. 684, 191 
S.E. 730 (1937); State v. Exum, 213 N.C. 
16, 195 S.E. 7 (1938). 


§ 14-6. Punishment of accessories before the fact.—Any person who 


shall be convicted as an accessory before the fact in either of the crimes of murder, 
arson, burglary or rape shall be imprisoned for life in the State’s prison. An ac- 
cessory before the fact to the stealing of any horse, mare, gelding or mule, on 
being duly convicted thereof, shall be imprisoned in the State’s prison for not less 
than five nor more than twenty years, in the discretion of the court. Every ac- 
cessory before the fact in any other felony shall be punished by imprisonment in 
the State prison or county jail for not more than ten years, or may be fined in 
the discretion of the court. (1868-9, c. 31, s. 2; 1874-5, c. 212; Code, s. 980; 


Rev., s. 3290; C. S., s. 4176.) 


Life Sentence for Accessory to Murder 
Valid—Upon conviction of murder in the 
second degree, and sentence to twenty 
years in the State’s prison, upon an indict- 
ment for murder, when it appears from the 
evidence that the accused was only an ac- 
cessory, the case will not be remanded to 
the superior court for resentence, as the 
statute provides a sentence for life. State 
v. Bryson, 173 N.C. 803, 92 S.E. 698 (1917). 

Sufficiency of Evidence to Go to Jury.— 


of freeing himself of competition in the 
illegal sale of intoxicating liquors, procured 
another to kill deceased by shooting him 
from ambush while lying in wait, is suffh- 
cient to be submitted to the jury in a 
prosecution as an accessory before the fact 
to the crime of murder under this section. 
State. v. Monzingo, 207 N.C. 247, 176 S.E. 
582 (1934). 

Cited in State v. Exum, 213 N.C. 16, 
195 S.E. 7 (1938). 


Evidence that defendant, for the purpose 


§ 14-7. Accessories after the fact; trial and punishment.—lf any per- 
son shall become an accessory after the fact to any felony, whether the same be 
a felony at common law or by virtue of any statute made, or to be made, such per- 
son shall be guilty of a felony, and may be indicted and convicted together with 
the principal felon, or after the conviction of the principal felon, or may be in- 
dicted and convicted for such felony whether the principal felon shall or shall not 
have been previously convicted, or shall or shall not be amenable to justice, and 
shall be punished by imprisonment in the State’s prison or county jail for not less 
than four months nor more than ten years, and may also be fined in the discretion 
of the court. The offense of such person may be inquired of, tried, determined and 
punished by any court which shall have jurisdiction of the principal felon, in the 
same manner as if the act, by reason whereof such person shall have become an 
accessory, had been committed at the same place as the principal felony, although 
such act may have been committed without the limits of the State; and in case the 
principal felony shall have been committed within the body of any county, and 
the act by reason whereof any person shall have become accessory shall have been 
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committed within the body of any other county, the offense of such person guilty 
of a felony as aforesaid may be inquired of, tried, determined, and punished in 
either of said counties: Provided, that no person who shall be once duly tried for 
such felony shall be again indicted or tried for the same offense. (1797) co 4857S: 


1, P. R.; 1852, c. 58; R. C., c. 34, s. 54; Code, s. 978; Rev., s. 3289; C. S., s. 4177.) 


In General. — See in connection with 
this section the annotations under § 14-5, 
many of which apply equally to this sec- 
tion. 

An accessory after the fact is one who, 
after a felony has been committed, with 
knowledge that the felony has been com- 
mitted, renders personal assistance to the 
felon in any manner to aid him to escape 
arrest or punishment knowing, at the time, 
the person so aided has committed a fel- 
ony. State v. Potter, 221 N.C. 153, 19 S.E.2d 
257 (1942). 

Elements of Crime.—On a charge of ac- 
cessory after the fact the State must show: 
(1) robbery, (2) the accused knew of it 
and (3) possessing that knowledge, he as- 
sisted the robber in escaping detection, ar- 
rest and punishment. State v. McIntosh, 
260 N.C. 749, 133 S.E.2d 652 (1963). 

One cannot become an accessory after 
the fact until the offense has become an 
accomplished fact. Thus, a person cannot 
be convicted as an accessory after the fact 
to a murder because he aided the mur- 
derer to escape, when the aid was rendered 
after the mortal wound was given but be- 
fore death ensued, as a murder is not 
complete until the death results. State v. 
Williams, 229 N.C. 348, 49 S.E.2d 617 
(1948). 

The crime of accessory after the fact 
has its beginning after the principal of- 
fense has been committed. State v. Mc- 
Intosh, 260 N.C. 749, 133. S.E,.2d 652 
(1963). 

“Accessory after Fact” Is a Substantive 
Crime.—A comparison of § 14-5, defining 
accessory before the fact, and this section, 


accessory after the fact, clearly indicates 
the necessity of holding the latter is a sub- 
stantive crime. State v. McIntosh, 260 N.C. 
749, 183 S.E.2d 652 (1963). 

Armed robbery under § 14-87 differs in 
fact and in law from accessory after the 
fact under this section. State v. McIntosh, 
260 N.C. 749, 133 S.E.2d 652 (1963). 

And Not a Lesser Degree of the Princi- 
pal Crime. — See State v. McIntosh, 260 
N.C. 749, 133 S.E.2d 652 (1963). 

Hence, Participant in Felony Cannot Be 
Accessory.—A participant in a felony may 
no more be an accessory after the fact than 
one who commits larceny may be guilty 
of receiving the goods which he himself 
had stolen. State v. McIntosh, 260 N.C. 
749, 133 S.E.2d 652 (1963). 

Nor Can Acquittal as Accessory Bar 
Prosecution for Principal Crime.—An ac- 
quittal of a charge of accessory after the 
fact of armed robbery will not support a 
plea of former jeopardy in a subsequent 
prosecution of the same defendant for 
armed robbery. State v. McIntosh, 260 
N.C. 749, 133 S.E.2d 652 (1963). 

Receiver of Stolen Goods Not Acces- 
sory. — All felonious stealing being now 
reduced by § 14-70 to the grade of petit 
larceny, a receiver of stolen goods is not 
an accessory after the fact. State v. Tyler, 
85 N.C. 569 (1881). 

Husband of Accessory Not Competent 
Witness.—The husband of one charged as 
an accessory is not a competent witness 
in favor of the one charged as the princi- 
pal felon. State v. Ludwick, 61 N.C. 401 
(1868). 


ARTICLE 2A. 


Habitual Felons. 


§ 14-7.1. Persons defined as habitual felons.—Any person who has 
been convicted of or pled guilty to three felony offenses in any federal court or 
state court in the United States or combination thereof is declared to be an 
habitual felon. For the purpose of this article, a felony offense is defined as an 
offense which is a felony under the laws of the State or other sovereign wherein 
a plea of guilty was entered or a conviction was returned regardless of the sen- 
tence actually imposed. Provided, however, that federal offenses relating to the 
manufacture, possession, sale and kindred offenses involving intoxicating liquors 
shall not be considered felonies for the purposes of this article. For the purposes 
of this article, felonies committed before a person attains the age of 21 years shall 
not constitute more than one felony. The commission of a second felony shall not 
fall within the purview of this article unless it is committed after the conviction 


307 


§ 14-7.2 Cu. 14. CriminaL Law § 14-7.5 


of or plea of guilty to the first felony. The commission of a third felony shall not 
fall within the purview of this article unless it is committed after the conviction 
of or plea of guilty to the second felony. Pleas of guilty to or convictions of felony 
offenses prior to July 6, 1967, shall not be felony offenses within the meaning of 
this article. Any felony offense to which a pardon has been extended shall not 
for the purpose of this article constitute a felony. The burden of proving such 
pardon shall rest with the defendant and the State shall not be required to dis- 
prove a pardon. (1967, c. 1241, s. 1.) 


§ 14-7.2. Punishment.—When any person is charged by indictment with 
the commission of a felony under the laws of the State of North Carolina and is 
also charged with being an habitual felon as defined in § 14-7.1, he must, upon 
conviction, be sentenced and punished as an habitual felon, as in this chapter pro- 
vided, except in those cases where the death penalty is imposed. (1967, c. 1241, 
Se.) 


§ 14-7.3. Charge of habitual felon.—An indictment which charges a per- 
son who is an habitual felon within the meaning of § 14-7.1 with the commission 
of any felony under the laws of the State of North Carolina must, in order to 
sustain a conviction of habitual felon, also charge that said person is an habitual 
felon. The indictment charging the defendant as an habitual felon shall be separate 
from the indictment charging him with the principal felony. An indictment which 
charges a person with being an habitual felon must set forth the date that prior 
felony offenses were committed, the name of the state or other sovereign against 
whom said felony offenses were committed, the dates that pleas of guilty were 
entered to or convictions returned in said felony offenses, and the identity of the 
court wherein said pleas or convictions took place. No defendant charged with 
being an habitual felon in a bill of indictment shall be required to go to trial on 
said charge within 20 days of the finding of a true bill by the grand jury; provided, 
the defendant may waive this 20-day period. (1967, c. 1241, s. 3.) 


§ 14-7.4. Evidence of prior convictions of felony offenses.—In all 
cases where a person is charged under the provisions of this article with being 
an habitual felon, the record or records of prior convictions of felony offenses shall 
be admissible in evidence, but only for the purpose of proving that said person 
has been convicted of former felony offenses. A judgment of a conviction or plea 
of guilty to a felony offense certified to a superior court of this State from the 
custodian of records of any state or federal court under the same name as that by 
which the defendant is charged with habitual felon shall be prima facie evidence 
that the identity of such person is the same as the defendant so charged and shall 
be prima facie evidence of the facts so certified. (1967, c. 1241, s. 4.) 


§ 14-7.5. Verdict and judgment. — When an indictment charges an 
habitual felon with a felony as above provided and an indictment also charges that 
said person is an habitual felon as provided herein, the defendant shall be tried 
for the principal felony as provided by law. The indictment that the person is an 
habitual felon shall not be revealed to the jury unless the jury shall find that the 
defendant is guilty of the principal felony or other felony with which he is charged. 
If the jury finds the defendant guilty of a felony, the bill of indictment charging the 
defendant as an habitual felon may be presented to the same jury. Except that 
the same jury may be used, the proceedings shall be as if the issue of habitual 
felon were a principal charge. If the jury finds that the defendant is an habitual 
felon, the trial judge shall enter judgment according to the provisions of this ar- 
ticle. If the jury finds that the defendant is not an habitual felon, the trial judge 


shall pronounce judgment on the principal felony or felonies as provided by law. 
C1967 sic.) Legs t9x) 
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§ 14-7.6. Sentencing of habitual felons.—When an habitual felon as de- 
fined in this chapter shall commit any felony under the laws of the State of 
North Carolina, he must, upon conviction or plea of guilty under indictment in 
form as herein provided (except where the death penalty is imposed) be sen- 
tenced as an habitual felon; and his punishment must be fixed at a term of not 
less than 20 years in the State prison nor more than life imprisonment; and 
such offender shall not be eligible for parole until he has actually served seventy- 
five percent (75%) of the prison sentence so imposed. Said sentence imposed 
under the terms of this article shall not be reduced for good behavior, for other 
cause, or by any means below seventy-five percent (75%) of the prison sen- 
tence so imposed, nor shall the same be suspended. For the purposes of deter- 
mining the eligibility for parole for a person sentenced to life imprisonment un- 
der the provisions of this article, the life sentence shall be considered as a sen- 
tence of 40 years. Nothing in this chapter shall be construed or considered as seek- 
ing or tending to impair the pardoning powers of the Governor of the State of 


North Carolina. (1967, c. 1241, s. 6.) 


SUBCHAPTER IT. OFFENSES AGAINST THE STATE. 


ARTICLE 3. 
Rebellion. 


§ 14-8. Rebellion against the State.—lIf any person shall incite, set on 
foot, assist or engage in a rebellion or insurrection against the authority of the 
State of North Carolina or the laws thereof, or shall give aid or comfort thereto, 
every person so offending in any of the ways aforesaid shall be guilty of a felony, 
and, shall be punished by imprisonment in the State’s prison for not more than 
fifteen years and by a fine of not more than ten thousand dollars. (Const., art. 
ARE Se 1e6lec, 181866) 1c, 642018689760 16.62 Code, 5" 1106 Rev, 1913437; 
C. S., s. 4178.) 


§ 14-9. Conspiring to rebel against the State.—lIf two or more persons 
shall conspire together to overthrow or put down, or to destroy by force, the gov- 
ernment of North Carolina, or to levy war against the government of the State, or 
to oppose by force the authority of such government, or by force or threats to in- 
timidate, or to prevent, hinder or delay the execution of any law of the State, or 
by force or fraud to seize or take possession of any firearms or other property of 
the State, against the will or contrary to the authority of such State, every per- 
son so offending in any of the ways aforesaid shall be guilty of a felony and shall 
be imprisoned not more than ten years in the State’s prison and be fined not ex- 
ceeding five thousand dollars. (1868, c. 60, s. 1; Code, s. 1107; Rev., s. 3438; 
(2. S741 795) 


Editor’s Note—For comment on crim- formed, are equally liable, and the acts 


inal conspiracy in North Carolina, see 39 
N.C.L. Rev. 422 (1961). 
In General. — It is a rule well estab- 


and declarations of each in furtherance of 
the common illegal design are admissible 
against all. State v. Jackson, 82 N.C. 565 


lished that all who engage in a conspiracy, (1880). 
as well as those who participate after it is 
§ 14-10. Secret political and military organizations forbidden. — If 


any person, for the purpose of compassing or furthering any political object, or 
aiding the success of any political party or organization, or resisting the laws, shall 
join or in any way connect or unite himself with any oath-bound secret political 
or military organization, society or association of whatsoever name or character ; 
or shall form or organize or combine and agree with any other person or persons 
to form or organize any such organization; or as a member of any secret political 
or military party or organization shall use, or agree to use, any certain signs or 
grips or passwords, or any disguise of the person or voice, or any disguise what- 
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soever for the advancement of its object, and shall take or administer any extra- 
judicial oath or other secret, solemn pledge, or any like secret means; or if any 
two or more persons, for the purpose of compassing or furthering any political 
object, or aiding the success of any political party or organization, or circumventing 
the laws, shall secretly assemble, combine or agree together, and the more effec- 
tually to accomplish such purposes, or any of them, shall use any certain signs, or 
grips, or passwords, or any disguise of the person or voice, or other disguise 
whatsoever, or shall take or administer any extrajudicial oath or other secret, 
solemn pledge; or if any persons shall band together and assemble to muster, drill 
or practice any military evolutions except by virtue of the authority of an officer 
recognized by law, or of an instructor in institutions or schools in which such 
evolutions form a part of the course of instruction; or if any person shall know- 
ingly permit any of the acts and things herein forbidden to be had, done or per- 
formed on his premises, or on any premises under his control; or if any person 
being a member of any such secret political or military organization shall not at 
once abandon the same and separate himself entirely therefrom, every person so 
offending shall be guilty of a misdemeanor, and shall be fined not less than ten 
nor more than two hundred dollars, or be imprisoned, or both, at the discretion 
of the court. (1868-9, c. 267; 1870-1, c. 133; 1871-2, c. 143; Code, s. 1095; Rev., 
s. 3439; C. S., s. 4180.) 

Cross Reference.—For subsequent statute Cited in State v. Pelley, 221 N.C. 487, 
relating to prohibited secret societies and 20 S.F.2d 850 (1942). 
activities, see §§ 14-12.2 through 14-12.15. 


ARTICLE 4. 
Subversive Activities. 


§ 14-11. Activities aimed at overthrow of government; use of pub- 
lic buildings.—It shall be unlawful for any person, by word of mouth or writ- 
ing, willfully and deliberately to advocate, advise or teach a doctrine that the gov- 
ernment of the United States, the State of North Carolina or any political sub- 
division thereof shall be overthrown or overturned by force or violence or by any 
other unlawful means. It shall be unlawful for any public building in the State, 
owned by the State of North Carolina, any political subdivision thereof, or by 
any department or agency of the State or any institution supported in whole or 
in part by State funds, to be used by any person for the purpose of advocating, 
advising or teaching a doctrine that the government of the United States, the 
State of North Carolina or any political subdivision thereof should be overthrown 
by force, violence or any other unlawful means. (1941 76337; sel.) 

Editor’s Note.—For comment on this sec- 
tion, see 19 N.C.L. Rev. 466. 


§ 14-12. Punishment for violations. — Any person or persons violating 
any of the provisions of this article shall, for the first offense, be guilty of a mis- 
demeanor and be punished accordingly, and for the second offense shall be guilty 
of a felony and punished accordingly. (1941, c. 37, s. 2.) 


§ 14-12.1. Certain subversive activities made unlawful.-—It shall be 
unlawful for any person to: 


(1) By word of mouth or writing advocate, advise or teach the duty, neces- 
sity or propriety of overthrowing or overturning the government of 
the United States or a political subdivision of the United States by 
force or violence; or, 

(2) Print, publish, edit, issue or knowingly circulate, sell, distribute or pub- 
licly display any book, paper, document, or written or printed matter 
in any form, containing or advocating, advising or teaching the doc- 
trine that the government of the United States or a political sub- 
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division of the United States should be overthrown by force, violence 
or any unlawful means; or, 

(3) Organize or help to organize or become a member of or voluntarily as- 
semble with any society, group or assembly of persons formed to teach 
or advocate the doctrine that the government of the United States or a 
political subdivision of the United States should be overthrown by 
force, violence or any unlawful means. 


Any person violating the provisions of this section shall be guilty of a felony 
and upon conviction shall be fined or imprisoned, or both, in the discretion of the 
court. 

Whenever two or more persons assemble for the purpose of advocating or 
teaching the doctrine that the government of the United States or a political sub- 
division of the United States should be overthrown by force, violence or any 
unlawful means, such an assembly is unlawful, and every person voluntarily par- 
ticipating therein by his presence, aid or instigation, shall be guilty of a felony 
and punishable by a fine or imprisonment, or both in the discretion of the court. 

Every editor or proprietor of a book, newspaper or serial and every manager 
of a partnership or incorporated association by which a book, newspaper or serial 
is issued, is chargeable with the publication of any matter contained in such book, 
newspaper or serial. But in every prosecution therefor, the defendant may show 
in his defense that the matter complained of was published without his knowledge 
or fault and against his wishes, by another who had no authority from him to make 
the publication and whose act was disavowed by him as soon as known. 

No person shall be employed by any department, bureau, institution or agency 
of the State of North Carolina who has participated in any of the activities de- 
scribed in this section, and any person now employed by any department, bureau, 
institution or agency and who has been or is engaged in any of the activities de- 
scribed in this section shall be forthwith discharged. Evidence satisfactory to the 
head of such department, bureau, institution or agency of the State shall be suf- 
ficient for refusal to employ any person or cause for discharge of any employee for 
the reasons set forth in this paragraph. (1947, c. 1028; 1953, c. 675, s. 2.) 


ARTICLE 4A, 
Prohibited Secret Societies and Activities. 


§ 14-12.2. Definitions.—The terms used in this article are defined as fol- 
lows: 


(1) The term “secret society” shall mean any two or more persons organized, 
associated together, combined or united for any common purpose what- 
soever, who shall use among themselves any certain grips, signs or pass- 
word, or who shall use for the advancement of any of their purposes 
or as a part of their ritual any disguise of the person, face or voice or 
any disguise whatsoever, or who shall take any extrajudicial oath or se- 
cret solemn pledge or administer such oath or pledge to those associated 
with them, or who shall transact business and advance their purposes 
at secret meeting or meetings which are tiled and guarded against in- 
trusion by person not associated with them. 

(2) The term “secret political society” shall mean any secret society, as here- 
inbefore defined, which shall at any time have for a purpose the hin- 
dering or aiding the success of any candidate for public office, or the 
hindering or aiding the success of any political party or organization, or 
violating any lawfully declared policy of the government of the State 
or any of the laws and constitutional provisions of the State. 

(3) The term “secret military society” shall mean any secret society, as 
hereinbefore defined, which shall at any time meet, assemble or engage in 
a venture when members thereof are illegally armed, or which shall at 
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any time have for a purpose the engaging in any venture by members 
thereof which shall require illegal armed force or in which illegal armed 
force is to be used, or which shall at any time muster, drill or prac- 
tice any military evolutions while illegally armed. (1953, c. 1193, s. 1.) 
Editor’s Note. — For comment on this 
article, see 31 N.C.L. Rev. 401 (1953). 


§ 14-12.3. Certain secret societies prohibited. — It shall be unlawful 
for any person to join, unite himself with, become a member of, apply for mem- 
bership in, form, organize, solicit members for, combine and agree with any per- 
son or persons to form or organize, or to encourage, aid or assist in any way any 
secret political society or any secret military society or any secret society having 
for a purpose the violating or circumventing the laws of the State. (1953, c. 
MOS AS 2.) 


§ 14-12.4. Use of signs, grips, passwords or disguises or taking 
or administering oath for illegal purposes.—It shall be unlawful for any 
person to use, agree to use, or to encourage, aid or assist in the using of any 
signs, grips, passwords, disguise of the face, person or voice, or any disguise 
whatsoever in the furtherance of any illegal secret political purpose, any illegal 
secret military purpose, or any purpose of violating or circumventing the laws of 
the State; and it shall be unlawful for any person to take or administer, or 
agree to take or administer, any extrajudicial oath or secret solemn pledge to 
further any illegal secret political purpose, any illegal secret military purpose, 
or any purpose of violating or circumventing the laws of the State. (1953, c. 


1193, s. 3.) 


§ 14-12.5. Permitting, etc., meetings or demonstrations of pro- 
hibited secret societies. — It shall be unlawful for any person to permit or 
agree to permit any members of a secret political society or a secret military 
society or a secret society having for a purpose the violating or circumventing 
the laws of the State to meet or to hold any demonstration in or upon any prop- 
erty owned or controlled by him. (1953, c. 1193, s. 4.) 


§ 14-12.6. Meeting places and meetings of secret societies regu- 
lated.—Every secret society which has been or is now being formed and orga- 
nized within the State, and which has members within the State shall forthwith 
provide or cause to be provided for each unit, lodge, council, group of members, 
grand lodge or general supervising unit a regular meeting place in some build- 
ing or structure, and shall forthwith place and thereafter regularly keep a plainly 
visible sign or placard on the immediate exterior of such building or structure 
or on the immediate exterior of the meeting room or hall within such building 
or structure, if the entire building or structure is not controlled by such secret 
society, bearing upon said sign or placard the name of the secret society, the 
name of the particular unit, lodge, council, group of members, grand lodge or 
general supervising unit thereof and the name of the secretary, officer, organizer 
or member thereof who knows the purposes of the secret society and who knows 
or has a list of the names and addresses of the members thereof, and as such 
secretary, officer, organizer or member dies, removes, resigns or is replaced, his 
or her successor’s name shall be placed upon such sign or placard; any person or 
persons who shall hereafter undertake to form and organize any secret society 
or solicit membership for a secret society within the State shall fully comply 
with the foregoing provisions of this section before forming and organizing such 
secret society and before soliciting memberships therein; all units, lodges, coun- 
cils, groups of members, grand lodge and general supervising units of all secret 
societies within the state shall hold all of their secret meetings at the regular 
meeting place of their respective units, lodges, councils, group of members, 
grand lodge or general supervising units or at the regular meeting place of some 
other unit, lodge, council, group of members, grand lodge or general supervising 
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unit of the same secret society, and at no other place unless notice is given of 
the time and place of the meeting and the name of the secret society holding the 
meeting in some newspaper having circulation in the locality where the meeting 
is to be held at least two days before the meeting. (1953, c. 1193, s. 5.) 


§ 14-12.7. Wearing of masks, hoods, etc., on public ways.—No per- 
son or persons over sixteen years of age shall, while wearing any mask, hood or 
device whereby the person, face or voice is disguised so as to conceal the identity 
of the wearer, enter, be or appear upon any lane, walkway, alley, street, road, 
highway or other public way in this State. (1953, c. 1193, s. 6.) 


§ 14-12.8. Wearing of masks, hoods, etc., on public property.—No 
person or persons shall in this State, while wearing any mask, hood or device 
whereby the person, face or voice is disguised so as to conceal the identity of 
the wearer, enter, or appear upon or within the public property of any munici- 
pality or county of the State, or of the State of North Carolina. (1953, c. 1193, 
Sa) 


§ 14-12.9. Entry, etc., upon premises of another while wearing 
mask, hood or other disguise.—No person or persons over sixteen years of 
age shall, while wearing a mask, hood or device whereby the person, face or 
voice is disguised so as to conceal the identity of the wearer, demand entrance or 
admission, enter or come upon or into, or be upon or in the premises, enclosure 
or house of any other person in any municipality or county of this State. (Wed e 


c. 1193, s. 8.) 


§ 14-12.10. Holding meetings or demonstrations while wearing 
masks, hoods, etc.—No person or persons over sixteen years of age shall while 
wearing a mask, hood or device whereby the person, face or voice is disguised so 
as to conceal the identity of the wearer, hold any manner of meeting, or make 
any demonstration upon the private property of another unless such person or 
persons shall first obtain from the owner or occupier of the property his or her 
written permission to do so, which said written permission shall be recorded in the 
office of the register of deeds of the county in which said property is located before 
the beginning of such meeting or demonstration. (1953, c. 1193, s. 9.) 


§ 14-12.11. Exemptions from provisions of article. — The following 
are exempted from the provisions of §§ 14-12.7, 14-12.8, 14-12.9, 14-12.10 and 
14-12.14: 


(1) Any person or persons wearing traditional holiday costumes in season ; 

(2) Any person or persons engaged in trades and employment where a mask 
is worn for the purpose of ensuring the physical safety of the wearer, or 
because of the nature of the occupation, trade or profession ; 

(3) Any person or persons using masks in theatrical productions including 
use in Mardi Gras celebrations and masquerade balls ; 

(4) Persons wearing gas masks prescribed in civil defense drills and exercises 
or emergencies ; and 

(5) Any person or persons, as members or members elect of a society, order 
or organization, engaged in any parade, ritual, initiation, ceremony, 
celebration or requirement of such society, order or organization, and 
wearing or using any manner of costume, paraphernalia, disguise, facial 
makeup, hood, implement or device, whether the identity of such per- 
son or persons is concealed or not, on any public or private street, 
road, way or property, or in any public or private building, provided 
permission shall have been first obtained therefor by a representative of 
such society, order or organization from the governing body of the 
municipality in which the same takes place, or, if not in a municipality, 
from the board of county commissioners of the county in which the 
same takes place. 
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Provided, that the provisions of this article shall not apply to any preliminary 
meetings held in good faith for the purpose of organizing, promoting or form- 
ing a labor union or a local organization or subdivision of any labor union nor 
shall the provisions of this article apply to any meetings held by a labor union 
or organization already organized, operating and functioning and holding meet- 
ings for the purpose of transacting and carrying out functions, pursuits and 
affairs expressly pertaining to such labor union. (1953, c. 1193, s. 10.) 


§ 14-12.12. Placing burning or flaming cross on property of an- 
other or on public street or highway.—(a) It shall be unlawful for any 
person or persons to place or cause to be placed on the property of another in 
this State a burning or flaming cross or any manner of exhibit in which a burning 
or flaming cross, real or simulated, is a whole or a part, without first obtaining 
written permission of the owner or occupier of the premises so to do. 

(b) It shall be unlawful for any person or persons to place or cause to be 
placed on the property of another in this State or on a public street or highway, 
a burning or flaming cross or any manner of exhibit in which a burning or flaming 
cross real or simulated, is a whole or a part, with the intention of intimidating 
any person or persons or of preventing them from doing any act which is lawful, 
or causing them to do any act which is unlawful. (1953, c. 1193, s. 11; 1967, c. 
522) iieil s-a9) 

Editor’s Note—The 1967 amendment section as subsection (a) and added sub- 
designated the former provisions of this section (b). 


§ 14-12.13. Placing exhibit with intention of intimidating, etc., 
another.—It shall be unlawful for any person or persons to place or cause to 
be placed anywhere in this State any exhibit of any kind whatsoever, while 
masked or unmasked, with the intention of intimidating any person or persons, 
or of preventing them from doing any act which is lawful, or of causing them 
to do any act which is unlawful. (1953, c. 1193, s. 12.) 


§ 14-12.14. Placing exhibit while wearing mask, hood, or other dis- 
guise.—It shall be unlawful for any person or persons, while wearing a mask, 
hood or device whereby the person, face or voice is disguised so as to conceal the 
identity of the wearer, to place or cause to be placed at or in any place in the 
State any exhibit of any kind whatsoever, with the intention of intimidating any 
person or persons, or of preventing them from doing any act which is lawful, 
or of causing them to do any act which is unlawful. (1953, c. 1193, s. 13; 1967, 
‘ig PM tee Te - 

Editor’s Note.——The 1967 amendment persons, or of preventing them from doing 
added at the end of the section “with the any act which is lawful, or of causing them 
intention of intimidating any person or to do any act which is unlawful.” 


§ 14-12.15. Punishment for violation of article.—All persons violating 
any of the provisions of this article, except for §§ 14-12.12 (b), 14-12.13, and 
14-12.14, shall be guilty of a misdemeanor, and upon conviction shall be fined or 
imprisoned in the discretion of the court. All persons violating the provisions of 
8§ 14-12.12 (b), 14-12.13, and 14-12.14 shall be guilty of a felony and shall be 
punished by confinement in the State prison for not less than one nor more than 


five years. (1953, c. 1193, s. 14; 1967, c. 602.) 


Editor’s Note.—-The 1967 amendment punishable by fine or imprisonment in the 
rewrote this section, which formerly made discretion of the court. 
any violation of this article a misdemeanor, 


ARTICLE 5. 


Counterfeiting and Issuing Monetary Substitutes. 


§ 14-13. Counterfeiting coin and uttering coin that is counterfeit.— 
If any person shall falsely make, forge or counterfeit, or cause or procure to be 
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falsely made, forged or counterfeited, or willingly aid or assist in falsely making, 
forging or counterfeiting the resemblance or similitude or likeness of a Spanish 
milled dollar, or any coin of gold or silver which is in common use and received 
in the discharge of contracts by the citizens of the State; or shall pass, utter, pub- 
lish or sell, or attempt to pass, utter, publish or sell, or bring into the State from 
any other place with intent to pass, utter, publish or sell as true, any such false, 
forged or counterfeited coin, knowing the same to be false, forged or counterfeited, 
with intent to defraud any person whatsoever, every person so offending shall 
be guilty of a felony, and shall be punished by imprisonment in the State’s prison 
or county jail for not less than four months nor more than ten years. sed ad ped 
Siang 3 POR; R.C.,'c, 34 eee wone, Si 1030; Revs, s. 3422; oo a setlol.) 
Cross Reference.—As to forgery, see § 
14-119 et seq. 


§ 14-14. Possessing tools for counterfeiting.—I{ any person shall have 
in his possession any instrument for the purpose of making any counterfeit simili- 
tude or likeness of a Spanish milled dollar, or other coin made of gold or silver 
which is in common use and received in discharge of contracts by the citizens 
of the State, and shall be duly convicted thereof, the person so offending shall be 
imprisoned in the State’s prison or county jail not less than four months nor more 
than ten years, or be fined not more than five hundred _ dollars. (1811, c. 814, s. 
4°P. RR. C., c. 34; 365; Codey §.:1036; Rev.,'s. 3423; C. S., s. 4182.) 

Indictment Sufficient. — An indictment purpose of making and counterfeiting 
charging defendant with having in his money in the likeness and similitude of 
possession “one pair of dies, upon which Spanish milled silver dollars,’ was held 


were made the likeness, similitude, figure 
and resemblance of the sides of a lawful 
Spanish milled silver dollar, etc., for the 


to charge, with sufficient certainty, the of- 
fense designated in this section. State v. 
Collins, 10 N.C. 191 (1824). 


§ 14-15. Issuing substitutes for money without authority.—lf any per- 
son or corporation, unless the same be expressly allowed by law, shall issue 
any bill, due bill, order, ticket, certificate of deposit, promissory note or obligation, 
or any other kind of security, whatever may be its form or name, with the in- 
tent that the same shall circulate or pass as the representative of, or as a substitute 
for, money, he shall forfeit and pay for each offense the sum of fifty dollars; and 
if the offender be a corporation, it shall in addition forfeit its charter. Every 
person or corporation offending against this section, or aiding or assisting therein, 
shall be guilty of a misdemeanor. (R. C., c. 36, s. 5; Code, s. 2493; 1895, c. 127; 
Raves so7 dle Geis, 41833) 

Local Modification Cumberland: 
Go sos) CUrEITuCcKs  10S2,.C., arc: 

Editor’s Note.—In State v. Humphreys, 
19 =N.Ga 55a (L837), the act of (1816;*c. 
900, which was very similar to this sec- 


1933, tion, is discussed. It is there held that the 
act is constitutional and that the intent in 
so issuing the notes, etc., is an essential 


ingredient of the offense. 


§ 14-16. Receiving or passing unauthorized substitutes for money.— 
If any person or corporation shall pass or receive, as the representative of, or as 
the substitute for, money, any bill, check, certificate, promissory note, or other 
security of the kind mentioned in § 14-15, whether the same be issued within or 
without the State, such person or corporation, and the officers and agents of such 
corporation aiding therein, who shall offend against this section shall for every 
such offense forfeit and pay five dollars, and shall be guilty of a misdemeanor. 
(Race 00,5. 03 ode, 3,.2494 2 1895,.c.°12/73 Rev., 8. a7i2e, on 8: 4184.) 

Editor’s Note. — In State v. Bank of ply to a bank, but that the bank should 


Fayetteville, 48 N.C. 450 (1856), it was held 
that this section, making it an offense to 
“pass and receive” bank notes, did not ap- 


be penalized under another section which 
made it unlawful to make and issue notes 
of a less denomination than three dollars. 
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§ 14-17 


SUBCHAPTER IIl. OFFENSES AGAINST THE PERSON 


ARTICLE 6. 


Homicide. 


§ 14-17. Murder in the first and second degree defined; punishment. 
—A murder which shall be perpetrated by means of poison, lying in wait, im- 
prisonment, starving, torture, or by any other kind of willful, deliberate and 
premeditated killing, or which shall be committed in the perpetration or attempt 
to perpetrate any arson, rape, robbery, burglary or other felony, shall be deemed 
to be murder in the first degree and shall be punished with death: Provided, if at 
the time of rendering its verdict in open court, the jury shall so recommend, the 
punishment shall be imprisonment for life in the State’s prison, and the court shall 
so instruct the jury. All other kinds of murder shall be deemed murder in the 
second degree, and shall be punished with imprisonment of not less than two nor 
more than thirty years in the State’s prison. (1893). ¢c..85, 281; Reva! s. 30315 


Ge S.,'3. 4200, 9:1 949re.299; s: 1s) 


I. In General. 
II. Murder in General. 
III. Murder in the First Degree. 
IV. Murder in the Second Degree. 
V. Pleading and Practice. 


Cross References. 


As to accomplices, see § 14-5 et seq. As 
to assault in this State, but death in an- 
other, see § 15-131. 


I. IN GENERAL. 


Editor’s Note.—The statutes where mur- 
der is divided into two degrees have not, 
as a general rule, added to or taken away 
any ingredient of murder at common law, 
and every murder at common law is murder 
under the statutes. See State v. Rhyne, 124 
N.C. 847, 33 S.E. 128 (1899); State v. Del- 
ton, 178 N.C. 779, 101 S.E. 548 (1919); 
State v. Streeton, 231 N.C. 301, 56 S.E.2d 
649 (1949). 

History.—For a brief history of this sec- 
tion in connection with sufficiency of indict- 
ment for murder in the first degree, see 
State v. Kirksey, 227 N.C. 445, 42 S.E.2d 
613 (1947). 

For case law survey as to homicide, see 
45 N.C.L. Rev. 918 (1967). 

For comment on homicide by fright, see 
44 N.C.L. Rev. 844 (1966). For comment 
on the felony-murder doctrine, see 3 Wake 
Forest Intra. L. Rev. 20 (1967). 

The repeal of § 15-162.1 leaving this sec- 
tion intact, shows the 1969 legislature’s in- 
tent for this section to stand alone. State 
v. Atkinson, 275 N.C. 288, 167 S.E.2d 241 
(1969). 

Definitions.—Murder in the first degree 
is the unlawful killing of a human being 
with malice and with premeditation and de- 
liberation, murder in the second degree is 
the unlawful killing of a human being with 
malice, but without premeditation and de- 


liberation, and manslaughter is the unlaw- 
ful killing of a human being without malice 
and without premeditation and delibera- 
tion. State v. Downey, 253 N.C. 348, 117 
S.E.2d 39 (1960). 

Death Penalty Expressly Authorized.— 
The imposition of the death penalty upon 
a conviction of murder is expressly au- 
thorized by N.C. Const,9:Arty Xl ese. 
State v. Atkinson, 275 N.C. 288, 167 S.E.2d 
241 (1969). 

But Provisions for Imposition of Death 
Penalty Are Unconstitutional. — In the 
present posture of the North Carolina stat- 
utes the various provisions for the imposi- 
tion of the death penalty are unconstitu- 
tional, and hence capital punishment may 
not, under United States v. Jackson, 390 
U.S. 570,885... Ct 1209; 90 Ly Ed: Sderss 
(1968), be imposed under any circum- 
stances. Alford vy. North Carolina, 405 F.2d 
340 (4th Cir. 1968). 

The death penalty provisions of North 
Carolina constitute an invalid burden upon 
the right to a jury trial and the right not 
to plead guilty. Alford v. North Carolina, 
405 F.2d 340 (4th Cir. 1968). 

A prisoner is entitled to relief if he can 
demonstrate that his principal motivation 
to plead guilty or to forego a trial by 
jury was to avoid the death penalty. Alford 
v. North Carolina, 405 F.2d 340 (4th Cir. 
1968). 

Voluntary drunkenness is not a legal ex- 
cuse for crime; but where a specific intent, 
or premeditation and deliberation, is essen- 
tial to constitute a crime or a degree of 
a crime, the fact of intoxication may nega- 
tive its existence. State v. Propst, 274 N.C. 
62, 161 S.E.2d 660 (1968). 

Misadventure or accident is not an af- 
firmative defense but merely a denial that 
defendant intentionally shot the deceased. 
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State v. Mercer, 275 N.C. 108, 165 S.E.2d 
328 (1969). 

A defendant’s assertion of accidental 
killing is not an affirmative defense. State 
v. Moore, 275 N.C. 198, 166 S.E.2d 652 
(1969). 

Self-Defense.—The right to kill in self- 
defense, or in defense of one’s family or 
habitation, rests upon necessity, real or 
apparent. State v. Todd, 264 N.C. 524, 142 
S.E.2d 154 (1965). 

One may kill in defense of himself, or 
his family, when necessary to prevent 
death or great bodily harm. State v. Todd, 
264 N.C. 524, 142 S.E.2d 154 (1965). 

One may kill in defense of himself, or 
his family, when not actually necessary to 
prevent death or great bodily harm, if he 
believes it to be necessary and has a rea- 
sonable ground for the belief. State v. 
Todd, 264 N.C. 524, 142 S.E.2d 154 (1965). 

Culpable Negligence. — Culpable negli- 
gence from which death proximately en- 
sues makes the actor guilty of man- 
slaughter, and under some circumstances 
guilty of murder. State v. Colson, 262 N.C. 
506, 138 S.E.2d 121 (1964). 


Burden of Proof Where Defendant As- 
serts Killing Was Accidental.—See State 
v. Fowler, 268 N.C. 430, 150 S.E.2d 731 
(1966). 

Proof of Unlawful Homicide. — In a 
prosecution for unlawful homicide, the 
burden is always upon the State to prove 
an unlawful slaying. State v. Moore, 275 
N.C. 198, 166 S.E.2d 652 (1969). 

If the State is unable to prove an inten- 
tional shooting, no presumption of malice 
arises, and, in order to convict this defen- 
dant of unlawful homicide, the State must 
satisfy the jury beyond a reasonable doubt 
that defendant’s culpable negligence proxi- 
mately caused the death of his wife. Other- 
wise, defendant would be entitled to an ac- 
quittal. State v. Moore, 275 N.C. 198, 166 
S.E.2d 652 (1969). 


Applied in State v. Rogers, 233 N.C. 
390, 64 S.E.2d 572 (1951); State v. Canipe, 
240 N.C. 60, 81 S.E.2d 173 (1954); State v. 
Gales, 240 N.C. 319, 82 S.E.2d 80 (1954); 
State v. Arnold, 258 N.C. 563, 129 S.E.2d 
229 (1963); State v. Johnson, 261 N.C. 727, 
136 S.E.2d 84 (1964); State v. Phillips, 262 
N.C. 723, 138 S.E.2d 626 (1964); State v. 
Matthews, 263 N.C. 95, 138 S.E.2d 819 
(1964); State v. Shaw, 263 N.C. 99, 138 
S.E.2d 772. (1964); State v. Brown, 263 
N.C. 327, 139 S.E.2d 609 (1965); Crawford 
v. Bailey, 234 F. Supp. 700 (E.D.N.C. 1964); 
State v. Howard, 274 N.C. 186, 162 S.E.2d 
495 (1968). 

Quoted in Davis v. North Carolina, 196 
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F. Supp. 488 (E.D.N.C. 1961), cert. denied, 
365 U.S. 855, 81 S. Ct. 816, 5 L. Ed. 2d 
819 (1961). 

Stated in Perkins vy. North Carolina, 234 
F. Supp. 333 (W.D.N.C. 1964). 

Cited in State v. Reeves, 235 N.C. 427, 
70 S.E.2d 9 (1952); State v. Roman, 235 
N.C. 627, 70 S.E.2d 857 (1952). 


II. MURDER IN GENERAL. 


Effect of Section Dividing Murder into 
Degrees. — This section, dividing murder 
into two degrees, does not give any new 
definition of murder, but the same re- 
mains as it was at common law before the 
enactment. State v. Delton, 178 N.C. 779, 
101 S.E. 548 (1919). 

Purpose. — This section intended to se- 
lect out of all murders denounced those 
that were more heinous because commit- 
ted with premeditation and deliberation, or 
in the perpetration or attempted perpe- 
tration of a felony, etc., as murder in the 
first degree, punishable with death, and 
leave other murders deemed less heinous 
as murder in the second degree, punished 
by imprisonment. State v. Smith, 221 N.C. 
278, 20 S.E.2d 313 (1942). 

Principal May Be Prosecuted under 
This Section and Accessory under § 14-6. 
—Section 14-6 prescribing imprisonment 
for life upon a conviction as an accessory 
before the fact to the crime of murder was 
in force at the time this section was en- 
acted and the principal may therefore be 
convicted and punished under this section 
for murder in the second degree, while 
the accessory before the fact receives life 
under § 14-6. State v. Mozingo, 207 N.C. 
247, 176 S.E.. 582 (1934). 

Malice—Definition.— Malice is that con- 
dition of mind which prompts a person to 
take the life of another intentionally with- 
out just cause, excuse or justification. State 
v. Benson, 183 N.C. 795, 111 S.E. 869 
(1922). 


Malice is not only hatred, ill will, or 
spite, as it is ordinarily understood—to be 
sure that is malice—but it also means that 
condition of mind which prompts a person 
to take the life of another intentionally 
without just cause, excuse or justification. 
State v. Foust, 258 N.C. 453, 128 S.E.2d 
889 (1963); State v. Moore, 275 N.C. 198, 
166 S.E.2d 652 (1969). 

Malice exists as a matter of law when- 
ever there has been unlawful and inten- 
tional homicide without excuse or mitigat- 
ing circumstance. State v. Moore, 275 N.C. 
198, 166 S.E.2d 652 (1969). 

Same—Necessity— Malice is always a 
necessary ingredient of murder. State v. 
Baldwin, 152 N.C. 822, 68 S.E. 148 (1910). 
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Same—Express.—But it is not mneces- 
sary to a conviction for murder that the 
State prove express malice. State v. Mc- 
Dowell, 145 N.C. 563, 59 S.E. 690 (1907). 

The manner of the killing by defendant, 
his acts and conduct attending its com- 
mission, and his declaration immediately 
connected therewith, were evidence of ex- 
press malice. State v. Faust, 254 INEGa Ons 
118 S.E.2d 769 (1961), citing State v. Rob- 
ertson, 166 N.C. 356, 81 S.E. 689 (1914); 
State v. Cox, 153 NG 633) 69) ore e4 19 
(1910). 

Same—Implied. — For this intentional 
killing of a human being with a deadly 
weapon implies malice. State v. McDow- 
ell, 145 N.C. 563, 59 S.E. 690 (1907); 
State v. Brinkley, 183 N.C. 720, 110 S.E. 
783 (1922); State v. Pasour, 183 N.C. 793, 
111° S:Hav eo ee). 

Same—Implied from Use of Deadly 
Weapon.— Malice is implied in law from 
the killing with a deadly weapon. State v. 
Foust, 258 N.C. 453, 128 S.E.2d 889 (1963). 

The presumptions that a homicide was 
unlawful and done with malice do not 
arise against the slayer in a prosecution 
for homicide, unless he admits, or the State 
proves, that he intentionally killed the de- 
ceased with a deadly weapon. State v. 
Phillips, 264 N.C. 508, 142 S.E.2d 337 
(1965). 

Same—Evidence.— Malice may be shown 
by evidence of hatred, ill will, or dislike. 
State v. Foust, 258 N.C. 453, 128 S.E.2d 889 
(1963). 

Provocation never disproves malice, it 
only removes the presumption of malice, 
which the law raises without proof. A ma- 
licious killing is murder, however gross 
the provocation, State v. Johnson, 23 N.C. 
354 (1840). 

Intent—Necessity. — Before a convic- 
tion for murder can be had, an unlawful 
and intentional taking of another’s life 


must be shown. Sometimes the intent 
may be imputed by reason of the killing 
with a deadly weapon, or by circum- 


stances which indicate a reckless indiffer- 
ence to human life, but it must always ex- 
ist before a charge of murder can be sus- 
tained. State v. Stitt, 146 N.C. 643, 61 
S.E. 566 (1908). 

Same—Must Coexist with Killing. — 
The act of killing, and the guilty intent, 
must concur to constitute the offense. 
State v. Scates, 50 N.C. 420 (1858). 

Same—Defenses. — When it is proved 
that one has killed intentionally with a 
deadly weapon, the burden of showing 
justification, excuse, or mitigation is on 
him. State v. Phillips, 264 N.C. 508, 142 
S.E.2d 337 (1965). 
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The claim that the killing was accidental 
goes to the very gist of the charge, and 
denies all criminal intent, and throws on 
the prosecution the burden of proving 
such intent beyond a reasonable doubt. 
State v. Phillips, 264 N.C. 508, 142 S.E.2d 
337 (1965). 

Same—Presumption—At common law, 
the intentional killing of a human being 
with a deadly weapon, nothing more ap- 
pearing, was murder, malice being pre- 
sumed from the facts. State v. Rhyne, 124 
N.C. 847, 33 S.E. 128 (1899). The com- 
mon-law rule has been followed and it is 
now also presumed that a killing with a 
deadly weapon is unlawful and malicious. 
State v. Benson, 183 N.C. 795, 111 S.E. 
869 (1922); State v. Walker, 193 N.C. 489, 
187 S.B. 429 (1927). 

If the accused previously procured a 
weapon for the purpose of using it, and 
does use it, the offense is ordinarily mur- 
der. State v. Johnson, 172 N.C. 920, 90 
S.E. 426 (1916). 

The expression “intentional killing” is not 
used in the sense that a specific intent to 
kill must be admitted or established. The 
sense of the expression is that the presump- 
tions arise when the defendant intentionally 
assaults another with a deadly weapon and 
thereby proximately causes the death of the 
person assaulted. State v. Phillips, 264 N.C. 
508, 142 S.E.2d 337 (1965). 

Same—Burden of Proof.—It is the duty 
of the State to allege and prove that the 
killing, though done with a deadly weapon, 
was intentional or willful. State v. Phillips, 
264 N.C. 508, 142 S.E.2d 337 (1965). 


Same—Jury Question.—The jury alone 
may determine whether an_ intentional 
killing has been established where no 
judicial admission of the fact is made by 
the defendant. State v. Todd, 264 N.C. 
524, 142 S.E.2d 154 (1965). 


Motive—Necessity.—It is not necessary 
to a conviction of murder that the State 
prove motive. State v. Adams, 136 N.C. 
617, 48 S.E. 589 (1904); State v. McDow- 
ell, 145 N.C. 563, 59 S.E. 690 (1907). 

Same—To Strengthen State’s Case. — 
But the case of the State may be strength- 
ened by the showing of a motive when 
the evidence is circumstantial. State v. 
Turner, 143 N.C. 641, 57 S.E. 158 (1907); 
State v. Stratford, 149 N.C. 483, 62 S.E. 
882 (1908). 


Same—To Identify Prisoner or Estab- 
lish Malice. — And it may be shown to 
identify the prisoner as the perpetrator of 
the crime, and to establish malice, delib- 
eration, and premeditation. State v. Ad- 
ams, 138 N.C. 688, 50 S.E. 765 (1905); 
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State v. Wilkins, 158 N.C. 603, 73 S.E. 992 
(1912). 

Attempt to Kill—An attempt only, to 
kill, with the most diabolical intent, may 
be moral, but cannot be legal, murder. 
State v. Scates, 50 N.C. 420 (1858). 

Applied in State v. Hodgin, 210 N.C. 
371, 186 S.E. 495 (1936); State v. Mont- 
gomery, 227 N.C. 100, 40 S.E.2d 614 (1946); 
State v. Lampkin, 227 N.C. 620, 44 S.E.2d 
30 (1947); State v. Parrott, 228 N.C. 752, 46 
S.E.2d 851 (1948). 

Quoted in State v. Hudson, 218 N.C. 
219, 10 S.E.2d 730 (1940). 

Cited in State v. Evans, 198 N.C. 82, 
150 S.E. 678 (1929); State v. Macon, 198 
N.C. 483, 152 S.E. 407 (1930); State v. 
Cooper, 205 N.C. 657, 172 S.E. 199 (1934); 
State v. Beard, 207 N.C. 673, 178 S.E. 242 
(1935); State v. Horne, 209 N.C. 725, 184 
S.E. 470 (1936); State v. Linney, 212 N.C. 
739, 194 S.E. 470 (1938); State v. Blue, 219 
N.C. 612, 14 S.E.2d 635 (1941); State v. 
Gause, 227 N.C. 26, 40 S.E.2d 463 (1946); 
State v. Ewing, 227 N.C. 107, 40 S.E.2d 
600 (1946); Fuquay v. Fuquay, 232 N.C. 
692, 62 S.E.2d 83 (1950); State v. Hall, 
233 N.C. 310, 63 S.E.2d 636 (1951). 


III. MURDER IN THE FIRST 
DEGREE. 


Effect of Statute Dividing Murder into 
Degrees.—By the act of 1893, c. 85 (this 
section), the crime of murder has been di- 
vided into two degrees, first and second. 
The common-law definition and description 
are still applicable to the crime in the 
second degree; but it takes more than this 
to constitute murder in the first degree— 
the killing must be wilful, deliberate and 
premeditated, and this must be shown by 
the State beyond a reasonable doubt before 
it is justified in asking a verdict of guilty 
of murder in the first degree. State v. 
Rhyne, 124 N.C. 847, 33 S.E. 128 (1899). 

Definition—Murder in the first degree 
is the unlawful killing of a human being 
with malice and with premeditation and 
deliberation. State v. Starnes, 220 N.C. 
384, 17 S.E.2d 346 (1941); State v. Chavis, 
231 N.C. 307, 56 S.E.2d 678 (1949); State 
v. Lamm, 232 N.C. 402, 61 S.E.2d 188 
(1950); State v. Hawkins, 214 N.C. 326, 
199 S.E. 284 (1938); State v. Brown, 249 
NEC 2719106 S. E.2d) Sse (1958); State v. 
Faust, 254 N.C. 101, 118 S.E.2d 769 (1961). 

Murder in the first degree is the unlawful 
killing of a human being with malice, pre- 
meditation, and deliberation. State v. 
Moore, 275 N.C. 198, 166 S.E.2d 652 
(1969); State v. Payne, 213 N.C. 719, 197 
S.E. 573 (1938). 

This section does not give any new 


Cu. 14. CriminaL Law 


ew piiz 


definition of murder, but permits that to 
remain as it was at common law. The sec- 
tion simply selects out of all murders de- 
nounced by common law those deemed 
more heinous on account of the mode of 
their perpetration, classifies them as mur- 
der in the first degree, and provides a 
greater punishment for them than that 
prescribed for “all other kinds of murder,” 
which it denominates murder in the sec- 
ond degree. State v. Streeton, 231 N.C. 
301, 56 S.E.2d 649 (1949). 

Death Sentence Is Mandatory. — Upon 
conviction of murder in the first degree 
the law commands the sentence of death. 
Statery. Nash 226 1N.C.07608.7.39 ©S: bed 
596 (1946); State v. Anderson, 228 N.C. 
Po0mAe > Ene IGl048):. 

A specific intent to kill is a necessary 
constituent of the elements of premedita- 
tion and deliberation in first degree mur- 
der.) Stater'v. Propst,) 274) N.C.) 62, 161 
S.E.2d 560 (1968). 

Deliberation and Premeditation— Among 
the circumstances to be considered 1n deter- 
mining whether a killing was with pre- 
meditation and deliberation are: (1) want 
of provocation on the part of deceased; (2) 
the conduct of defendant before and after 
the killing; (3) threats and declarations of 
defendant before and during the course of 
the occurrence giving rise to the death of 
deceased, (4) the dealing of lethal blows 
after deceased has been felled and rendered 
helpless. State v. Faust, 254 N.C. 101, 118 
S.E.2d 769 (1961). 

Same—Premeditation. — Premeditation 
means thought of beforehand, for some 
length of time, however short. State v. 
Benson, 183 N.C. 795, 111 S.E. 869 (1922); 
State v. Chavis, 231 N.C. 307, 56 S.E.2d 
678 (1949); State v. Lamm, 232 N.C. 402, 
61 S.E.2d 188 (1950); State v. Hawkins, 
214 N.C. 326, 199 S.E. 284 (1938); State v. 
Brown, 249 N.C. 271, 106 S.E.2d 232 
(1958); State v. Faust, 254 N.C. 101, 118 
S.E.2d 769 (1961). It is a prior determina- 
tion to do the act. State v. Cameron, 166 
N.C. 379, 81 S.E. 748 (1914); State v. 
Bowser, 214 N.C. 249, 199 S.E. 31 (1938). 

Same — Deliberation. — Deliberation 
means that the act is done in cool state of 
blood. It does not mean brooding over 
it or reflecting upon it for a week, a day 
or an hour, or any other appreciable 
length of time, but it means an intention 
to kill, executed by the defendant in a cool 
state of blood, in furtherance of a fixed 
design to gratify a feeling of revenge, or 
to accomplish some unlawful purpose, and 
not under the influence of a violent pas- 
sion, suddenly aroused by some lawful 
or just cause or legal provocation. State v. 
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Benson, 183 N.C. 795, 111 S.E. 869 (1922); 
State v. Bowser, 214 N.C. 249, 199 S.E. 31 
(1938); State v. Hawkins, 214 N.C. 326, 199 
S.E. 284 (1938); State v. Chavis, 231 N.C. 
307, 56 S.E.2d 678 (1949); State v. Lamm, 
232 N.C. 402, 61 S.E.2d 188 (1950); State v. 
Brown, 249 N.C. 271, 106 S.E.2d 232 (1958) ; 
State v. Faust, 254 N.C. 101, 118 S.E.2d 
769 (1961). 

Same—Necessity.—And before a convic- 
tion for murder in the first degree can be 
had, the State must show that the pris- 
oner had formed, prior to the killing, with 
deliberation and premeditation, a purpose 
to kill deceased. State v. Terry, 173 N.C. 
761, 92 S.E. 154 (1917); State v. Benson, 
183 N.C. 795, 111 S.E. 869 (1922). See 
5 N.C.) Reyae3s64: 

Same — Length of Time Immaterial.— 
The killing of a human being after the 
fixed purpose to do so has been formed, 
for however short a time, is sufficient for 
the conviction of murder in the first de- 
gree. State v. Walker, 173 N.C. 780, 92 
S.E. 327 (1917). No particular period of 
time is necessary to constitute premedita- 
tion and deliberation for a conviction of 
murder in the first degree under this sec- 
tion. If the purpose to kill at all events 
has been deliberately formed, the interval 
which elapses before its execution is im- 
material. State v. Cogey, 174 N.C. 814, 94 
S.E. 416 (1917); State v. Holdsclaw, 180 
N.C. 731, 105 S.E. 181 (1920). And delibera- 
tion and premeditation need not be of any 
perceptible length of time. State v. Bynum, 
175 N.C. 777, 95 S.E. 101 (1918); State v. 
Burney, 215 N.C. 598, 3 S.E.2d 24 (1939); 
State v. Hammonds, 216 N.C. 67, 4 S.E.2d 
439 (1939). 

Same—Sufficiency.—_ Weighing the pur- 
pose to kill long enough to form a fixed 
design, and the putting of such design into 
execution at a future period, no matter 
how long deferred, constitutes premedita- 
tion and deliberation sufficient to sustain 
a conviction of murder in the first degree. 
State v. Dowden, 118 N.C. 1145, 24 S.E. 
722 (1896). 

Same—Willful. — For a conviction of 
murder in the first degree the killing must 
be done with willful premeditation and de- 
termination. State v. McKay, 150 N.C. 813, 
63 S.E. 1059 (1909); State v. Baldwin, 152 
N.C. 822, 68 S.E. 148 (1910). 

Same—Instruction.—The trial judge gave 
the following instruction: ‘“Premeditation 
means to think beforehand, and when we 
sav that the killing must be accompanied 
by deliberation and premeditation, it 1s 
meant that there must be a fixed purpose 
to kill which preceded the act of killing for 
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some length of time, however short. Al- 
though the manner and length of time in 
which the purpose is formed, is not mate- 
rial If, however, the purpose to kill is 
formed simultaneously with the killing, 
then there is no premeditation and deliber- 
ation, and in that event the homicide would 
not be murder in the first degree.” This is a 
correct statement of the law. State v. Faust, 
254 N.C. 101, 118 S.E.2d 769 (1961). 


Same—What Jury May Consider. — In 
determining the question of premeditation 
and deliberation it is proper for the jury 
10 take into consideration the conduct of 
the defendant, before and after, as well as 
at the time of, the homicide, and all at- 
tending circumstances. State v Hawkins, 
214 N.C. 326, 199 S.E. 284 (1938); State 
v. Brown, 249 N.C. 271, 106 S.E.2d 232 
(1958); State v. Faust, 254 N.C. 101, 118 
S.E.2d 769 (1961). 

Same — Presumption and Burden of 
Proof.—When a homicide is perpetrated 
by means of poison, lying in wait, impris- 
onment, starving or torture, the means 
and method used involves planning and 
purpose. Hence, the law presumes pre- 
meditation and deliberation. The act 
speaks for itself. State v. Dunheen, 224 
N.C. 738, 32 S.E.2d 322 (1944). 

A murder committed in the perpetra- 
tion or attempt to perpetrate a robbery 
or any felony is murder in the first degree, 
and in such instance the State is not put 
to proof of premeditation and deliberation. 
State ‘vi Chavis, 231. N:C. 307, 56 S.E.2d 
678 (1949). 

Premeditation and deliberation neces- 
sary to constitute murder in the first de- 
gree are not presumed from a killing with 
a deadly weapon. They must be estab- 
lished beyond a reasonable doubt, and 
found by the jury, before a verdict of mur- 
der in the first degree can be rendered 
against the prisoner. State v. Chavis, 231 
N.C. 307, 56 S.E.2d 678 (1949). See State 
v. Lamm, .232..N.C.~ 402.) 61 5.4.20 7158 
(1950); State v. Hawkins, 214 N.C. 326, 
199 S.E. 284 (1938); State v. Brown, 249 
N.C. 271, 106 S.E.2d 232 (1958). 


The intentional use of a deadly weapon 
as a weapon is necessary to give rise to 
presumptions of unlawfulness and of mal- 
ice. State v. Propst; 274 N.C. 62, 161 
S.E.2d 560 (1968). 


The presumptions arising from a killing 
proximately caused by the intentional use 
of a deadly weapon does not relieve the 
State of the burden to establish beyond a 
reasonable doubt the additional elements 
of premeditation and deliberation which are 
necessary to constitute murder in the first 
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degree. State v. Propst, 274 N.C. 62, 161 
S.E.2d 560 (1968). 

Concurrence of Essential Elements.—If 
defendant resolved in his mind a fixed pur- 
pose to kill his wife and thereafter, because 
of that previously formed intention, and 
not because of any legal provocation on her 
part, he deliberately and intentionally shot 
her, the three essential elements of murder 
in the first degree—premeditation, delibera- 


tion, and malice—concurred. State v. 
Moore, 275 N.C. 198, 166 S.E.2d 652 
(1969). 


Malice—For a conviction of murder in 
the first degree the killing must be done 
with malice aforethought, express or im- 
plied. State v. McKay, 150 N.C. 813, 63 
S.E. 1059 (1909). 

But a charge that murder in the first 
degree is the unlawful killing of a human 
being with malice aforethought cannot be 
held correct, since “aforethought” as so 
used does not connote premeditation and 
deliberation but the preexistence of mal- 
ice. State v. Smith, 221 N.C. 278, 20 S.E.2d 
313 (1942). 

In criminal prosecution charging mur- 
der, failure of the court to use adjective 
“aforethought” in defining murder in the 
first degree, was not error. “Malice afore- 
thought” was a term used in defining 
murder prior to the time of the adoption 
of the statute dividing murder into de- 
grees. As then used it did not mean an 
actual, express or preconceived disposi- 
tion; but imported an intent, at the mo- 
ment, to do without lawful authority, and 
without the pressure of necessity, that 
which the law forbade. As used in C.S., 
4200, now this section, the term “premedi- 
tation and deliberation” is more compre- 
hensive and embraces all that is meant by 
“aforethought,” and more. Therefore, the 
use of “aforethought” is no longer re- 
quired. State v. Hightower, 226 N.C. 62, 36 
S.E.2d 649 (1946). 

Formed Design to Take Life. — If the 
circumstances of the killing show a formed 
design to take life of deceased, the crime 
is murder in the first degree. State v. 
Walker, 173 N.C. 780, 92 S.E. 327 (1917); 
State: vy. Cain, 178 N:C.-7245 100.S.E. 884 
(1919). 

Lying in Wait.—Defendants who lay in 
wait and killed deceased from ambush are 
guilty of murder in first degree. State v. 
Wiggins, 171 N.C. 813, 89 S.E. 58 (1916). 
See State v. Satterfield, 207 N.C. 118, 176 
S.E. 466 (1934); State v. Mozingo, 207 
N.C. 247, 176 S.E. 582 (1934). 

Killing Wrong Person by Mistake.— 
Where defendant, intending to kill a cer- 
tain person, by mistake inflicts fatal in- 
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juries on another, he is guilty in the same 
degree as though he had killed the person 
intended, and therefore an instruction that 
if the jury should be satisfied beyond a 
reasonable doubt that defendant intended 
to kill a certain person with malice and 
with premeditation and deliberation and 
that by mistake he shot and killed de- 
ceased, defendant would be guilty of mur- 
der in the first degree, is without error. 
State v. Burney, 215 N.C. 598, 3 S.E.2d 
24 (1939). 

A murder perpetrated by means of poi- 
son is murder in the first degree. State v. 
Hendrick, 232 N.C. 447, 61 S.E.2d 349 
(1950). 

In a prosecution for murder by means 
of poison, the burden is on the State to 
prove beyond a reasonable doubt that the 
deceased died from poison and that de- 
fendant administered the poison with crim- 
inal intent. State v. Hendrick, 232 N.C. 
447, 61 S.E.2d 349 (1950). 

Killing in Perpetration of Robbery.—A 
homicide committed in the perpetration 
of, or in attempt to perpetrate, a robbery 
will be deemed murder in the first degree. 
Siateayvan lane, 166 oN. Gi7333). Sie . 620 
(1914). See State v. Glover, 208 N.C. 
68, 179 S.E. 6 (1935); State v. Exum, 213 
N.C. 16, 195 S.E. 7 (1938); State v. Biggs, 
224 N.C. 722, 32 S.E.2d 352 (1944). 

Where all the evidence for the State 
tends to show that the defendants killed 
the deceased while attempting to rob him, 
the crime is murder in the first degree, 
under this section, and the failure of the 
trial court to submit the issue of guilty of 
murder in the second degree is not error. 
State v. Donnell, 202 N.C. 782, 164 S.E. 
352 (1932). See State v. Brown, 231 
N.C. 152, 56 S.E.2d 441 (1949). 

Where upon a trial for murder all the 
evidence and inferences therefrom  un- 
questionably tend to show that the de- 
ceased was killed by one lying in wait and 
for the purpose of robbery, with evidence 
tending to establish that the defendant 
had perpetrated the crime, and there is no 
evidence in mitigation of the offense, the 
evidence establishes the crime of murder 
in the first degree under this section, and 
an instruction to the jury either to convict 
the defendant of murder in the first de- 
gree, or to acquit him is not error. State v. 
Myers, 202 N.C. 351, 162 S.E. 764 (1932). 

Evidence tending to show that defen- 
dant killed the deceased with a deadly 
weapon while attempting to perpetrate a 
robbery is sufficient to be submitted to 
the jury on the issue of first degree mur- 
der, the credibility and probative force of 
the evidence being for the jury. State v. 
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Langley, 204 N.C. 687, 169 S.E. 705 (1933). 

Evidence tending to show that the pris- 
oner with another entered a store with in- 
tent to rob its cash drawer, and shot and 
killed the deceased is of an attempt to 
commit a felony and sufficient to sustain 
a verdict of murder in the first degree, as 
defined by this section, under proper in- 
structions from the court thereon upon 
conflicting evidence. State v. Sterling, 200 
N.C. 18, 156 S.E. 96 (1930). 

Where murder is committed in the per- 
petration of a robbery from the person, it 
is murder in the first degree, irrespective 
of premeditation or deliberation or malice 
aforethought. State v. Alston, 215 N.C. 
713, 3 S.E.2d 11 (1939); State v. May- 
nard, 247 N.C. 462, 101 S.E.2d 340 (1958). 

A homicide committed in the perpetra- 
tion or an attempt to perpetrate a robbery 
is murder in the first degree, notwith- 
standing the absence of any fixed intent 
to kill or any previous purpose, design or 
plan. State v. Kelly, 216 N.C. 627, 6 S.E.2d 
533 (1940). 

When a murder is committed in the per- 
petration or attempt to perpetrate a rob- 
bery from the person, this section pro- 
nounces it murder in the first degree, ir- 
respective of premeditation or deliberation 
or malice aforethought. State v. Bailey, 254 
N.C. 380, 119 S.E.2d 165 (1961). 

A homicide committed in the perpetra- 
tion of a robbery is declared by this sec- 
tion to be murder in the first degree. When 
a homicide is thus committed, the State is 
not put to the proof of premeditation and 
deliberation. In such event the law pre- 
sumes premeditation and _ deliberation. 
State v. Bunton, 247 N.C. 510, 101 S.E.2d 
454 (1958). 


Killing in Perpetration of Rape.—Proof 
that a homicide was committed in the per- 
petration or attempted perpetration of rape 
makes the crime murder in the first 
degree and dispenses with the necessity 
of proof of premeditation and delibera- 
tion. State v. Mays, 225 N.C. 486, 35 S.E.2d 
494 (1945); State v. King, 226 N.C. 241, 37 
S.E.2d 684 (1946). 


A homicide committed in the perpetra- 
tion of the capital offense of rape is murder 
in the first degree, irrespective of pre- 
meditation and deliberation. State v. Craw- 
ford, 260 N.C. 548, 133 S.E.2d 232 (1963). 


Death Need Not Be Intended. — It is 
evident under this section a homicide is 
murder in the first degree if it results from 
the commission or attempted commission 
of one of the four specified felonies or of 
any other felony inherently dangerous to 
life, without regard to whether the death 
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be intended or not. State v. Streeton, 231 
N.C. 301, 56 S.E.2d 649 (1949); State v. 
Maynard, 247 N.C. 462, 101 S.E.2d 340 
(1958). 

Accident will be no defense to a homicide 
committed in the perpetration of or in the 
attempt to perpetrate a felony. State v. 
Phillips, 264 N.C. 508, 142 S.E.2d 337 
(1965). 

All Conspirators Are Guilty Regardless 
of Who Actually Committed Crime— 
Where a conspiracy is formed to rob a 
bank, and murder is committed by one of 
the conspirators in the attempt to perpe- 
trate the crime, each conspirator is guilty 
of murder in the first degree, under this 
section, and it is immaterial which one of 
them fired the fatal shot. State v. Green, 
207 N.C. 369, 177 S.E. 120 (1934); State 
v. Kelly, 216 N.C. 627, 6 S.E.2d 533 (1940). 

Thus, where defendants conspire to rob 
a certain place, and a murder is ccmmitted 
by one or more of them in the attempt to 
perpetrate the robbery, each of them is 
guilty of murder in the first degree. State 
v. Stefanoff, 206 N.C. 443, 174 S.E. 411 
(1934); State v. Miller, 219 N.C. 514, 14 
S.E.2d 522 (1941); State v. Bennett, 226 
N.C. 82, 36 S.E.2d 768 (1946); State v. 
Chavis, 231 N.C. 307, 56 S.E.2d 678 (1949). 

Each party to a conspiracy to burglarize 
or rob a home is guilty of murder in the 
first degree if any one of the conspirators 
commits murder in an attempt to perpe- 
trate the burglary or robbery. State v. 
Bell, 205 N.C. 225, 171 S.E. 50 (1933). 

Right of Jury to Recommend Lite Im- 
prisonment.—The sole purpose of the pro- 
viso is to give to the jury in all cases 
where a verdict of guilty ot murder in 
the first degree shall have been reached, 
the right to recommend that the punish- 
ment for the crime shal] be imprisonment 
for life in the State’s prison. No condi- 
tions are attached to, and no qualifications 
or limitations are imposed upon, the right 
of the jury to so recommend It 1s an un- 
bridled discretionary right. And it is in- 
cumbent upon the court to so instruct the 
jury. In this, the defendant has a substan- 
tive right. Therefore, any instruction, 
charge or suggestion as to the causes for 
which the jury could or ought to recom- 
mend is error sufficient to set aside a ver- 
dict where no recommendation is made. 
State v. McMillan, 233 N.C. 630, 65 S.E.2d 
212 (1951); State v. Simmons, 234 N.C. 
290, 66 S.E.2d 897 (1951). See State v. 
Simmons, 236 N.C. 340, 72 S.E.2d 743 
(1952); State v. Dockery, 238 N.C. 222, 77 
S.E.2d 664 (1953); State v. Manning, 251 
N.C. 1, 110 S.E.2d 474 (1959); Crawford 
v. Bounds, 395 F.2d 297 (4th Cir. 1968). 
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In a prosecution for murder in the first 
degree. the right of the jury to recommend 
life imprisonment rests in its unbridled 
discretion and should be determined by 
the jury on the basis that imprisonment 
for life means imprisonment for life in the 
State’s prison, without considerations of 
parole or eligibility therefor the power of 
parole being vested exclusively in the ex- 
ecutive branch of the State government. 
State v. Conner, 241 N.C. 468, 85 S.E.2d 
584 (1955). 

The 1949 amendment to this section does 
not create a separate crime of “murder in 
the first degree with recommendation of 
mercy,” but merely gives the jury, in the 
event it convicts defendant of murder in 
the first degree, the unbridled discretion to 
recommend that the punishment should be 
life imprisonment rather than death, and 
therefore a charge, pursuant to statement 
of the solicitor to the effect that the 
charge of murder in the first degree was 
no longer in the case, but that the charge 
of murder in the first degree with recom- 
mendation of mercy was in the case, is 
prejudicial. State v. Denny, 249 N.C. 113, 
105 S.E.2d 446 (1958). 


In a prosecution for murder in the first 
degree the solicitor may not, in the selec- 
tion of the jury, state to prospective jurors 
that the sole purpose of the trial is to ob- 
tain the death penalty, nor state to such ju- 
rors that the State is seeking a verdict of 
guilty of murder in the first degree without 
recommendation of life imprisonment, since 
such statements violate the intent of this 
section to give the jury the unbridled dis- 
cretion to recommend life imprisonment 
upon conviction of a defendant of the 
capital offense. State v. Manning, 251 N.C. 
1, 110 S.E.2d 474 (1959). 


Same—Effect of Such Recommendation. 
—Since the 1949 amendment, it is not 
enough for the judge to instruct the jury 
that they may recommend life imprison- 
ment. The statute now requires that he 
go further and tell the jury what the legal 
effect of such recommendation will be, 
i.e, that if they make the recommenda- 
tion, it will mitigate the punishment from 
death to imprisonment for life in the 
State’s prison, and failure to so instruct 
is prejudicia) error. State v Carter, 243 
N.C. 106, 89 S.E.2d 789 (1955). 

Instructions as to Right to Recommend 
Life Imprisonment.—A clause in an_in- 
struction reading “if they (the jury) feel 
that under the facts and circumstances of 
the crime alleged to have been committed 
by the defendant, they are warranted and 
justified in making a recommendation” 


Cu. 14. CriminaL Law 


§ 14-17 
for life imprisonment imposes an unau- 
thorized restriction upon the discretion 
vested in the jury. State v. McMillan, 


233 N.C. 630, 65 S.E.2d 212 (1951). 


The jury were erroneously instructed 
as follows: “And in the event. if you 
should return a verdict of guilty of murder 
in the first degree, it would be your duty 
to consider whether or not under the stat- 
ute, you desire and feel that it is your 
duty to recommend that the punishment 
of the defendant shall be imprisonment for 
life in the State’s prison.” The error in 
this instruction is that it imposes upon 
the jury a duty not imposed by this sec- 
tion. State v. Simmons, 234 N.C. 290, 66 
S.E.2d 897 (1951). 


Where the court enumerates the pos- 
sible verdicts without including the right 
of the jury to return a verdict of guilty 
of murder in the first degree with recom- 
mendation of life imprisonment, and later 
charges the jury that upon certain facts 
it would be its duty to “return” a verdict 
of guilty of murder in the first degree, 
rather than that defendant would be guilty 
of murder in the first degree, must be held 
for prejudicial error, and such error is not 
cured by a later charge that if the jury 
should find the defendant guilty of mur- 
der in the first degree the jury could rec- 
ommend life imprisonment. State v. Sim- 
mons, 236 N.C. 340, 72 S.E.2d 743 (1952). 


An instruction that in case the jury 
should return a verdict of guilty of mur- 
der in the first degree, “You may for any 
reason and within your discretion add to 
that the recommendation, if you de- 
sire to do so, that he be imprisoned for 
life, in which event that disposition will 
be made of the case” was not error where 
the court had previously instructed the 
jury that if they should render a verdict 
of murder in the first degree, then “You 
may. if you so determine, in your own 
discretion add to that the verdict a 
recommendation of life imprisonment.” 
State v. Marsh, 234 N.C. 101, 66 S.E.2d 
684 (1951). 


When the trial court, after giving cor- 
rect instructions as to the right of the 
jury to recommend life imprisonment if 
they should find defendant guilty of mur- 
der in the first degree, instructed the jury 
that the State contended that the jury 
should not recommend that the punishment 
should be tmprisonment for life, this was 
prejudicial error. State v. Oakes, 249 N.C. 
282, 106 S.E.2d 206 (1958). 

In a prosecution for murder in the first 
degree it is prejudicial error for the court, 
after giving correct instructions on the 
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discretionary right of the jury to recom. 
mend life imprisonment. to charge further 
on the contentions of the State that in 
view of the manner in which the offense 
was committed the jury should not recom- 
mend life imprisonment. State v. Pugh, 
250 N.C. 278, 108 S.E.2d 649 (1959). 


Instruction as to Right to Consider Eli- 
gibility to Parole.— When, in a prosecution 
for murder in the first degree, the question 
of eligibility for parole arises sponta- 
neously during the deliberations of the jury 
and is brought to the attention of the court 
by independent inquiry of the jury and re 
quest for information, the court should 
instruct the jury that the question of eli- 
gibility for parole is not a proper matter 
for the jury to consider and should be 
eliminated entirely from their deltbera- 
tions, and the action of the court is merely 
telling the jury that it cannot answer the 
inquiry must be held for prejudicial error 
upen appeal from conviction of the capital 
felony without recommendation of lite 
imprisonment. State v. Conner, 241 N.C. 
468, 85 S.E.2d 584 (1955). 


Argument of Counsel or Comment ot 
Court as to Possible Parole. — It may be 
conceded as an established rule of law that 
where a jury is required to determine a 
defendant’s guilt and also to fix the pun- 
ishment as between death and life tmpris- 
onment, to permit factors concerning the 
defendant’s possible parole to be injected 
into the jurors’ deliberations by argument 
of counsel or comment of the court 1s con- 
sidered erroneous as being calculated to 
prejudice the jury and_ influence them 
against a recommendation of life imprison- 
ment. State v. Dockery, 238 N.C. 222, 77 
S.E.2d 664 (1953); State v. Conner, 241 
N.C. 468, 85 S.E.2d 584 (1955). 


For brief comment on the argument of 
counsel as to the death penalty, see 32 
N.C.L. Rev. 438 (1954). For note as to 
improper court response to spontaneous 
jury inquiry as to pardon and parole possi- 
bilities, see 33 N.C.L. Rev. 665 (1955). 


Instruction as to Murder in Commission 
of Kidnapping Not Justified by Evidence. 
—Where the evidence is sufficient to be 
submitted to the jury on the theory of de- 
fendant’s guilt of murdering his victim 
in an attempt to commit the crime of rape 
under this section, but 1s insufficient to 
show defendant’s guilt of the crime of kid- 
napping, an instruction. that defendant 
would be guilty of murder in the first de- 
gree tf the tury should find that the mur- 
der was perpetrated in the attempt to com- 
mit the crime of rape or in the commis- 
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sion of the felony of kidnapping, must be 
held prejudicial as permitting the Jury to 
rest its verdict on a theory not supported 
by the evidence. State v. Knight, 248 N.C. 
384, 103 S.E.2d 452 (1958). 


IV. MURDER IN THE SECOND 
DEGREE. 


Definition—Murder in the second de- 
gree is the unlawful killing of a human be- 
ing with malice, but without elements of 
premeditation and deliberation. State v. 
Benson, 183 N.C. 795, 111 S.E. 869 (1922); 
State v. Starnes, 220 N.C. 384, 17 S.E.2d 
346 (1941); State v. Kea, 256 N.C. 492, 124 
S.E.2d 174 (1962); State v. Foust, 258 N.C. 
453, 128 S.E.2d 889 (1963). 

By this section the crime of murder in 
the second degree is as at common law. 
State v. Smith, 221 N.C. 278, 20 S.E.2d 313 
(1942). 

An unlawful killing with malice is mur- 
der in the second degree. State v. Mercer, 
275 N.C. 108, 165 S.E.2d 328 (1969). 


Effect of Statute Dividing Murder into 
Degrees.—At common law, when the in- 
tentional killing by a deadly weapon was 
shown, the law presumed malice afore- 
thought, and the burden of reducing the 
offense to a lower grade by proof of mat- 
ters of mitigation or excuse devolved upon 
the prisoner. The statute dividing murder 
into two degrees (under this section) con- 
tains no reference to this rule, but the 
Supreme Court of North Carolina in State 
v. Fuller, 114 N.C. 885, 19 S.E. 797 (1894), 
held that one result of the division of mur- 
der into two degrees was that proof of in- 
tentional killing with a deadly instrument 
raised a presumption only of murder in 
the second degree, and the burden was on 
the State to aggravate the offense to mur- 
der in the first degree, as it was on the 
prisoner, to reduce it. But this applies 
only to cases of homicide in which pre- 
meditation must be shown and not when 
the homicide is shown or admitted to have 
been committed by lying in wait, poison- 
ing, starvation, imprisonment or torture. 
As to these, when intentionally done, the 
law still raised the presumption of murder 
in the first degree. But nonetheless if 
the jury convict of a less offense, it is 
within their power so to do under the stat- 
ute. Nor is intentional homicide by poi- 
soning necessarily always murder in the 
first degree. The presumption may be 
rebutted. State v. Matthews, 142 N.C. 621, 
55 S.E. 342 (1906). 

Same — Presumption.—Since the act of 
1893, the killing being proved, and nothing 
else appearing, the law presumes malice, 
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but not premeditation and deliberation, and 
the killing is murder in the second degree. 
State vy. Hicks, 125 N.C. 636, 34 S.E. 247 
(1899), 

The presumptions from the use of a 
deadly weapon in committing a homicide 
are that the killing was unlawful and that 
it was done with malice, which con- 
stitutes murder in the second degree, and 
in order for such homicide to constitute 
murder in the first degree the State must 
show beyond a reasonable doubt that it 
was done with premeditation and delibera- 
tion. State v. Miller, 197 N.C. 445, 149 S.E. 
590 (1929); State v. Floyd, 226 N.C. Espa le 
39 S.E.2d 598 (1946). 


Malice as an essential characteristic of 
the crime of murder in the second degree 
may be either express or implied State v. 
Foust, 258 N.C. 453, 128 S.E.2d 889 (1963). 


And an intent to inflict a wound which 
produces a homicide is an essential element 
of murder in the second degree. State v. 
Phillips, 264 N.C. 508, 142 S.E.2d 337 
(1965). 

But Not a Specific Intent to Kill. — A 
specific intent to kill, while a necessary 
constituent of the elements of premedita- 
tion and deliberation in first degree murder, 
is not an element of second degree murder 
or manslaughter. State v. Phillips, 264 
N.C. 508, 142 S.E.2d 337 (1965); State v. 
Meadows, 272 N.C. 327, 158 S.E.2d 638 
(1968); State v. Mercer, 275 N.C. 108, 165 
S.E.2d 328 (1969). 

The intentional killing of a human being 
with a deadly weapon implies malice and, 
if nothing else appears, constitutes murder 
in the second degree, State v. Payne, 213 
N.C. 719, 197 S.E. 573 (1938); State v. 
Hawkins, 214 N.C. 326, 199 S.E. 284 (1938); 
State v. Bright, 215 N.C. 537, 2 S.E.ed 541 
(1939); State v. Chavis, 231 N.C. 307, 56 
S.E.2d 678 (1949); State v. Lamm, 232 N.C. 
402, 61 S.E.2d 188 (1950): State v. 
Brown, 249 N.C. 271, 106 S.E.2d 232 (1958); 
State v. Downey, 253 N.C. 348, 117 S.E.2d 
39 (1960); State v. Faust, 254 N.C. 101, 118 
S.E.2d 769 (1961). 

To convict a defendant of murder in the 
second degree, the State must prove that 
the defendant intentionally inflicted the 
wound which caused the death of the de- 
ceased. State v. Phillips, 264 N.C. 508, 142 
S.E.2d 337 (1965). 

Intent Formed Simultaneous with Act 
of Killing—Where this intent to kill is 
formed simultaneously with the act of kill- 
ing, the homicide is not murder in the first 
degree. State v. Dowden, 118 N.C. 1145, 
24 S.E. 722 (1896); State v. Barrett, 142 
N.C. 565, 54 S.E. 856 (1906). 
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Burden of Proot.— Murder in the second 
degree 1s the unlawful killing of a hu- 
man being with malice. and the burden is 
on the State to satisfy the jury from the 
evidence beyond a reasonable doubt of the 
presence of each essential element of the 
offense. State v. Adams, 241 N.C. 559, 85 
S.E.2d 918 (1955). 

The law (after the State makes out a 
prima facie case of murder in the second 
degree) casts upon the defendant the bur- 
den of proving to the satisfaction of the 
jury—not by the greater weight of the evi- 
dence nor beyond a reasonable doubt—but 
simply to the satisfaction of the jury, the 
legal provocation that will rob the crime 
ot malice and thus reduce it to manslaugh- 
ter State v. Phillips, 264 N.C. 508, 142 
S.E.2d 337 (1965): State v. Todd, 264 
N.C. 524, 142 S.E.2d 154 (1965). 


Presumption. — When the State satisfies 
the jury from the evidence beyond a rea- 
sonable doubt that the detendant inten 
tionally shot the deceased and thereby 
proximately caused his death, there arise 
the presumptions that the killing was (1) 
unlawful and (2) with malice State v. 
Adams, 241 N.C. 559, 85 S.E.2d 918 (1955); 
State v. Revis, 253 N.C. 50, 116 S.E.2d 171 
(1960). 

When an intentional killing of a person 
with a deadly weapon is admitted judicially 
in court by a defendant, or is proven by 
the State’s evidence, the law raises two 
presumptions against the killer: (1) that 
the killing was unlawful; and (2) that it 
was done with malice; and an unlawful 
killing with malice is murder in the second 
degree. State v. Todd, 264 N.C. 524, 142 
S.E.2d 154 (1965). 


If the State has satisfied the jury from 
the evidence beyond a reasonable doubt 
that the defendant intentionally shot the 
deceased and thereby proximately caused 
her death, two presumptions arise: (1) that 
the killing was unlawful, and (2) that it 
was done with malice; and, nothing else 
appearing, the defendant would be guilty 
of murder in the second degree. The inten- 
tional use of a deadly weapon as a weapon, 
when death proximately results from such 
use, gives rise to the presumptions. State 
v. Mercer, 275 N.C. 108, 165 S.E.2d 328 
(1969). 

When the State satisfies the jury from 
the evidence beyond a reasonable doubt 
that the defendant intentionally shot the 
deceased with a pistol and thereby prox- 
imately caused his death, there arise the 
presumptions that the killing was (1) un- 
lawful and (2) with malice, constituting 
the offense of murder in the second degree. 
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State v. Propst, 274 N.C. 62, 161 S.E.2d 
560 (1968). 

A killing with a deadly weapon raises 
the presumption that the homicide was 
murder in the second degree, and if the 
State seeks a conviction of murder in the 
rst degree, it has the burden of proving 
beyond a reasonable doubt that the homi- 
cide was committed with deliberation and 
premeditation. State v. Perry, 209 N.G. 
604, 184 S.E. 545 (1936). 

Evidence Sufficient for Jury.—See State 
v. Casper, 256 N.C. 99, 122 Sibizdis05 
(1961). 


V. PLEADING AND PRAC- 
TICE. 


Form of Indictment. — Nothing con- 
tained in the act of 1893 requires any al- 
teration or modification of the existing 
form of indictment for murder. There- 
fore, it is not necessary that an indictment 
for murder committed in the attempt to 
perpetrate larceny should contain a spe- 
cific allegation of the attempted larceny, 
such allegation not having been necessary 
in indictments prior to the said act of 1893. 
State v. Covington, 117 N.C. 834, 23 S.E. 
337 (1895). 

his section does not require an allega- 
tion or count to be contained in the bill of 
indictment as to the means used in com- 
mitting the murder. The statute only 
classifies the crime as to degree and pun- 
ishment in the manner therein set forth. 
State v. Smith, 223 N.C. 457, 27 S.E.2d 114 
(1943). 

Remedy for Alternative Indictment Held 
to Be by Motion for Bill of Particulars.— 
After the return of a verdict of guilty of 
murder in the first degree, defendant 
moved in arrest of judgment for that the 
indictment was alternative, indefinite, and 
uncertain. It was held that although the 
indictment was alternative, either charge 
constituted murder in the first degree un- 
der this section, informing defendant of 
the crime charged, and defendant’s rem- 
edy, if he desired greater certainty, was 
by motion for a bill of particulars under § 
15-143. State v. Puckett,.211 N.C. 66, 189 
Sani 8s. (1987): 

Defendant may rely on more than one 
defense. State v. Todd, 264 N.C. 524, 142 
S.E.2d 154 (1965). 

The defendant’s plea of not guilty en- 
titled him to present evidence that he 
acted in self-defense, that the shooting was 
accidental, or both; election is not required. 
State v. Todd, 264 N.C. 524, 142 S.E.2d 
154 (1965). 

The plea of accidental homicide, if in- 
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deed it can be properly called a plea, is 
certainly not an affirmative defense, and 
therefore does not impose the burden of 
proof upon the defendant, because the 
State cannot ask for a conviction unless 
it proves that the killing was done with 
criminal intent. State v. Phillips, 264 N.C. 
508, 142 S.E.2d 337 (1965). 


Plea of Not Guilty—Defendant’s plea 
of not guilty puts in issue every essential 
element of the crime of first degree mur- 
der, and the State must satisfy the jury 
from the evidence beyond a reasonable 
doubt that defendant unlawfully killed the 
deceased with malice and in execution of 
an actual, specific intent to kill formed 
after premeditation and deliberation. State 
v. Propst, 274 N.C. 62, 161 S.E.2d 560 
(1968). 

Pleading and Proof of Legal Provoca- 
tion.—The legal provocation that will rob 
the crime of malice and thus reduce it to 
manslaughter, and _ self-defense, are af- 
firmative pleas, with the burden of satis- 
faction cast upon the defendant. State v. 
Todd, 264 N.C. 524, 142 S.E.2d 154 (1965). 

Effect of Alleging Offense Committed 
in Perpetration of Rape.—By specifically 
alleging the offense is committed in the 
perpetration of rape the State confines itself 
to that allegation in order to show murder 
in the first degree. Without a specific al- 
legation, the State may show murder by any 
of the means einbraced in the statute State 
v. Davis, 253 N.C. 86, 116 S.E.2d 365 
(1960). 

Evidence of Intentionally Inflicted In- 
juries.—Evidence that, on various occasions 
during approximately three and one-half 
years prior to her death, defendant had in- 
tentionally inflicted personal injuries upon 
his wife was admissible as bearing on in- 
tent, malice, motive, premeditation and de- 
liberation on the part of the prisoner. State 
vy. Moore, 275 N.C. 198, 166 S.E.2d 652 
(1969). 

Evidence of Premeditation and Delibera- 
tion.—In determining the question of pre- 
meditation and deliberation, the conduct of 
defendants, before and after, as well as at 
the time of, the homicide, and all atten- 
dant circumstances, are competent. State 
vie @havis, secu NG a s0%,n08 S.E.2d 678 
(1949); State v. Lamm, 232 N.C. 402, 61 
S.E.2d 188 (1950). 

It is said in State v. Watson, 222 N.C. 
672, 24 S.E.2d 540 (1943), that “pre- 
meditation and deliberation are not usually 
susceptible of direct proof, and are, there- 
fure, susceptible of proof by circumstances 
frcin which the facts sought to be proven 
may be inferred. That these essential ele- 


326 


§ 14-17 


ments of murder in the first degree may be 
proven by circumstantial evidence has been 


repeatedly held by this court.” State v. 
Faust, 254 N.C. 101, 118 S.E.2d 769 
(1961). 


Evidence of Accidental Discharge of 
Weapon.—When it is made to appear that 
death was caused by a gunshot wound, 
testimony tending to show that the weapon 
was fired in a scuffle or by some other ac- 
cidental means is competent to rebut an 
intentional shooting. State v. Phillips, 264 
N.C. 508, 142 S.E.2d 337 (1965). 

Evidence of Killing in Perpetration of 
Robbery.—Evidence tending to show that 
the prisoner killed the deceased in the per- 
petration or attempt to perpetrate a rob- 
bery, is expressly made competent by this 
section, and may be considered by the jury 
in determining the degree of crime, and 
whether the accused committed the high- 
est felony or one of lower degree. State v. 
Westmoreland, 181 N.C. 590, 107 S.E. 438 
(1921). 

Evidence of Killing in Perpetration of 
Rape.—In a prosecution for murder in the 
first degree, testimony that in his vol- 
untary confession defendant stated he en- 
tered deceased’s house to rape her was 
competent to show that killing was done 
in perpetration or attempt to perpetrate 
rape, which constitutes murder in first 
degree without proof of premeditation and 
deliberation. State v. King, 226 N.C. 241, 
37 S.E.2d 684 (1946). 


Evidence of Facts Succeeding Homicide. 
—Testimony of facts and circumstances 
which occurred after the commission of a 
homicide which tends to show a precon- 
ceived plan formed and carried out by the 
prisoner in detail, resulting in his actual 
killing of the deceased by two pistol shots, 
without excuse, with evidence that he had 
thereafter stated he had done as he had 
intended, is competent upon the question 
of deliberation and premeditation, under 
the evidence in this case, to sustain a ver- 
dict of murder in the first degree. State 
v. Westmoreland, 181 N.C. 590, 107 S.E. 438 
(1921). 

Evidence of threats is admissible and may 
be offered as tending to show premedita- 
tion and deliberation, and previous express 
malice, which are necessary to convict of 
murder in the first degree. State v. Faust, 
254 N.C. 101, 118 S.E.2d 769 (1961), cit- 
ing State v. Payne, 213 N.C. 719, 197 
S.E. 573 (1938). 

If Given Individuation.—General threats 
to kill not shown to have any reference to 
deceased are not admissible in evidence, but 
a threat to kill or injure someone not defi- 
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nitely designated is admissible in evidence 
where other facts adduced give individua- 
tion to it. State v. Faust, 254 N.C. 101, 
118 S.E.2d 769 (1961), citing State v. 
Shouse, 166 N.C. 306, 81 S.E. 333 (1914); 
State v. Payne, 213 N.C. 719, 197 S.E. 
573 (1938). 

Beyond Reasonable Doubt. — Tite addi- 
tional elements of premeditation and de- 
liberation, necessary to constitute murder 
in the first degree, are not presumed from 
a killing with a deadly weapon. They 
must be established beyond a reasonable 
doubt, and found by the jury, before a ver- 
dict of murder in the first degree can be 
rendered against the prisoner. State v. 
Hawkins, 214 N.C. 326, 199 S.E. 284 (1938). 

If upon a consideration of all the testi- 
mony, including the testimony of the de- 
fendant, the jury is not satisfied beyond a 
reasonable doubt that the defendant inten- 
tionally killed deceased, it should return a 
verdict of not guilty of murder in the 
second degree. State v. Phillips, 264 N.C. 
508, 142 S.E.2d 337 (1965). 

Long Continued Course of Brutal Con- 
duct. — Ordinarily, the eye of suspicion 
cannot turn upon the husband as the mur- 
derer of his wife; and when charged upon 
him, in the absence of positive proof, 
strong and convincing evidence—evidence 
that leaves no doubt on the mind that he 
had towards her that mala mens which 
alone could lead him to perpetrate the 
crime—is always material. How else could 
this be done than by showing his acts to- 
ward her, the manner in which he treated 
her, and the declarations of his malignity? 
In the domestic relation, the malice of one 
of the parties is rarely to be proved but 
from a series of acts; and the longer they 
have existed and the greater the number 
of them, the more powerful are they to 
show the state of his feelings. A single ex- 
pression and a single act of violence are 
most frequently the result of temporary 
passion, as evanescent as the cause pro- 
ducing them. But a long continued course 
of brutal conduct shows a settled state of 
feeling inimical to the object. Malice may 
be proved as well by previous acts as by 
previous threats, and often much more sat- 
isfactorily. State v. Moore, 275 N.C. 198, 
166 S.E.2d 652 (1969). 

Photographs of Scene of Crime.—In a 
prosecution under this section, where pho- 
tographs are identified as accurate repre- 
sentations of the scene of the crime by 
the witness, the photographs are competent 
in evidence for the purpose of enabling the 
witness to explain his testimony, and a 
genera] objection to the admission of the 
photographs in evidence cannot be sus- 
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tained. State v. Casper, 256 N.C. 99, 122 
S.E.2d 805 (1961). 


Where a prejudicial photograph is rele- 
vant, competent and therefore admissible, 
the admission of an excessive number of 
photographs depicting substantially the 
same scene may be sufficient ground for a 
new trial when the additional photographs 
add nothing in the way of probative value 
but tend solely to inflame the jurors. State 
y. Mercer, 275 N.C. 108, 165 S.E.2d 328 
(1969). 

If a photograph is relevant and material, 
the fact that it is gory or gruesome, and 
thus may tend to arouse prejudice, 
will not alone render it inadmissible. State 
v. Mercer, 275 N.C. 108, 165 S.E.2d 328 
(1969). 

In a prosecution for homicide, photo- 
graphs showing the condition of the body 
when found, the location where found, and 
the surrounding conditions at the time the 
body was found are not rendered incompe- 
tent by their portrayal of the gruesome 
spectacle and horrifying events which the 
witness testifies they accurately portray. 
State v. Atkinson, 275 N.C. 288, 167 S.E.2d 
241 (1969). 

Determination of Voluntary Character 
of Confession.—See State v. Outing, 255 
N.C. 468, 121 S.E.2d 847 (1961). 

Determination of Degree of Murder.— 
Under this section, distinguishing murder 
into two degrees, the jury, on conviction, 
must determine in their verdict whether 
the crime is murder in the first or second 
degree. State v. Gadberry, 117 INEGaeSis 
23 SiE..477(1895) je otatesy. Truesdale, 123 
N.C. 696, 34 S.E. 646 (1898). 

Charge—Willful Premeditation and De- 
liberation.—_The law is fixed by the stat- 
ute, that the killing must be willful, upon 
premeditation and with deliberation, and 
where there is no evidence tending to 
prove this, the jury should be so instructed, 
and the question of guilt on the charge of 
murder in the first degree ought not to be 
submitted to them. State v. Rhyne, 124 N.C. 
847, 33 S.E. 128 (1899). 

Same — Burden of Proof of Unlawful 
Killing—Where the prisoner is on trial 
for murder in the first degree, burglary and 
rape, and there is evidence to support a 
verdict for each of these offenses, an in- 
struction is proper, and in keeping with 
the language of this section, when con- 
strued as a whole, that the burden of proof 
was on the State to show beyond a rea- 
sonable doubt an unlawful killing with 
malice and with premeditation and delib- 
eration or murder committed in the per- 
petration, or attempt to perpetrate, other 
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felonies named. State v. Walker, 193 N.C. 
489, 137 S.E. 429 (1927). 


Same—Sufficiency of Charge.—The court 
charged fully as to what was reasonable 
doubt, circumstantial evidence, presump- 
tion of innocence, etc. In absence of a 
request to do so, it was not error for the 
court to fail to define robbery in detail. 
State v. Godwin, 216 N.C. 49, 3 S.E.2d 347 
(1939). 


Same — Not Affecting Jury’s Discretion. 
—Where, in the preliminary portion of 
the charge, the court instructs the jury 
that it is the sole province of the jury to 
Gnd the facts and return its verdict, and 
to exercise a discretion in regard to the 
punishment as the court would thereafter 
instruct the jury, and that the jury should 
arrive at the facts without sympathy or 
prejudice toward any person, and the court 
thereafter, in instructing the jury as to the 
possible verdicts, fully charges the jury 
that in the event the jury found defendant 
guilty of murder in the first degree, the 
jury had the unbridled discretion to rec- 
ommend that the punishment should be 
life imprisonment, the charge is without 
error, since, construed contextually, the 
cautionary instruction that the jury should 
arrive at their verdict without sympathy 
or prejudice toward any person could not 
have been misunderstood by the jury as 
affecting its unbridled discretion to recom- 
mend life imprisonment. State v. Crawford, 
260 N.C. 548, 133 S.E.2d 232 (1963). 


Same — Self-Defense. — As the defense 
of self-defense was a substantial and es- 
sential feature of the case arising on de- 
fendant’s evidence, no special prayers for 
instructions were required, and the judge’s 
failure to charge with respect thereto was 
prejudicial error, and entitled defendant to 
a new trial. State v. Todd, 264 N.C. 524, 
142 S.E.2d 154 (1965). 


Sufficient Showing of Provocation So as 
to Reduce the Crime—A defendant who 
has intentionally killed another with a 
deadly weapon, in order to rebut the pre- 
sumption arising from such showing or 
admission, must establish to the satisfac- 
tion of the jury the legal provocation 
which will take from the crime the element 
of malice and thus reduce it to man- 
slaughter, or excuse it altogether, but if 
there is no evidence of mitigation or prov- 
ocation sufficient to reduce the offense to 
manslaughter it is proper to withhold this 
issue from the jury’s consideration. State 
v. Keaton, 206 N.C. 682, 175 S.E. 296 
(1934). 


Instructions.—See note under § 15-172. 
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Instruction held reversible error. State 
v. Clark, 225 N.C. 52, 33 S.E.2d 245 (1945). 

When Jury May Be Instructed as to 
Lesser Degree of Homicide.—AIthough it 
is rarely the case where the felony-mur- 
der statute applies chat the jury should be 
permitted to consider a lesser degree of 
homicide than murder in the first degree, 
if, however, there is any evidence or if any 
inference can be fairly deduced therefrom, 
tending to show one of the lower grades of 


murder, it is then the duty of the trial 
court, under appropriate instructions, to 
submit that view to the jury. State v. 
Knight, 248 N.C. 384, 103 S.E.2d 452 
(1958). 


Where any view of the evidence would 
justify a verdict of guilty of manslaughter, 
it is error if the court does not submit to 
the jury an instruction on this lesser de- 
gree of the crime. State v. Manning. 251 
N.C. 1, 110 S.E.2d 474 (1959). 

While the evidence tn the tnstant case 
was sufficient to support the theory of 
murder committed in the attempted per- 
petration of the felony of rape and also 
supported the inference that defendant did 
not intend to commit rape but sought to 
have intercourse with his victim on a vol- 
untary basis and that his assault upon her 
was precipitated when she struck at him 
while she was trying to drive him trom 
the house, tt was the duty of the court up- 
on such evidence to submit the question 
of detendant’s guilt of murder in the sec- 
ond degree. in addition to the question of 
detendant’s guilt of murde: tn the first de- 
gree, or not guilty State v Knight. 248 
N.C. 384, 103 S.E.2d 452 (1958). 


Evidence Sufficient to Support Instruc- 
tion as to Murder in First Degree.—Evi- 
dence that defendant, while in the custody 
of officers of the law who had arrested him 
when they apprehended him in the com- 
mission of a robbery, drew his pistol in an 
attempt to escape, and with premeditation 
and deliberation shot one of the officers in 
his attempt to escape, is sufficient to sup- 
port an instruction to the jury on the ques- 
tion of murder in the first degree. State 
wap rooks. 206 (N-GCx 113.1725. 2 879 
(1934). 

Where Jury May Be Instructed to Re- 
turn First Degree Verdict or Not Guilty.— 
It is only in cases where all of the evidence 
tends to show that the homicide was com- 
mitted by means of poison, lying in wait, 
imprisonment, starving, torture, or in the 
perpetration or attempt to perpetrate a 
felony, that the trial judge can instruct 
the jury that they must return a verdict 
of murder in the first degree or not guilty. 
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State v. Perry, 209 N.C. 604, 184 S.E. 
545 (1936). 

Where there was abundant evidence 
tending to establish that homicide was 
committed in the perpetration of capital 
felony rape, and that defendant was 
the one who committed the offense, and no 
element of murder in the second degree or 
manslaughter was made to appear, court 
properly limited the possible verdicts to 
guilty of murder in first degree or not 
guilty. State v. Mays, 225 N.C. 486, 35 
S.E.2d 494 (1945); State v. Scales, 242 N.C. 
400, 87 S.E.2d 916 (1955). 

Where all the evidence is to the effect 
that a murder was committed in the per- 
petration of a robbery, it is not error for 
the court to limit the jury to a verdict of 
guilty of murder in the first degree or not 
guilty under this section. State v. Gosnell, 
208 N.C. 401, 181 S.E. 323 (1935). 


Where evidence tends to show murder 
committed in the perpetration of robbery 
pursuant to a conspiracy and that both 
defendants were present and participated 
in the crime, the court properly limited the 
jury to verdicts of guilty of murder in the 
first degree or not guilty. State v. Mat- 
thews, 226 N.C. 639, 39 S.E.2d 819 (1946). 

A murder committed in the perpetration 
or attempted commission of the felony of 
kidnapping or holding a human being for 
ransom constitutes murder in the first 
degree and an instruction to this effect up- 
on supporting evidence cannot be held for 
error. State v. Streeton, 231 N.C. 301, 56 
S.E.2d 649 (1949). 


Instructing Jury as to Their Right to 
Recommend Life Imprisonment. — In 3 
prosecution for murder in the first degree, 
it is required that the trial judge instruct 
the jury not only as to their right to rec- 
ommend life imprisonment, but he must 
also instruct the jury as to the effect of 
such recommendation, namely, that such 
verdict would require that the court pro- 
nounce thereon a judgment of life im- 
prisonment. State v. Cook, 245 N.C. 610, 
96 S.E.2d 842 (1957). 


The following instruction concerning the 
proviso of this section was upheld: “There- 
fore, the court specifically instructs you, 
members of the jury, that it is patent that 
the sole purpose of this act is to give to 
the jury in all cases where a verdict of 
guilty of murder in the first degree 
shall have reached the right to recommend 
that the punishment for the crime shall be 
imprisonment for life in the State’s prison. 
No conditions are attached to and no quali- 
fications or limitations are imposed upon the 
right of you the jury to so recommend. It is 
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an unbridled discretionary right and it is 
incumbent upon the court to so instruct 
the jury and court does so instruct you.” 
State v. Christopher, 258 N.C. 249, 128 
S.E.2d 667 (1962). 

State’s evidence sufficient to justify over- 
ruling motion for judgment of nonsuit and 
submitting to the jury the question as to 
whether or not defendant killed the de- 
ceased with malice and premeditation and 
deliberation. See State v. Faust, 254 N.C. 
101, 118 S.E.2d 769 (1961). 

Sufficiency of Evidence for Submission 
to Jury—Evidence tending to show that 
the defendant on trial for a homicide drove 
to a filling station at night with two others 
for the purpose of robbery, that defendant 
waited outside in the car while his com- 
panions went into the filling station and 
that deceased was killed by a shot from a 
gun fired from the outside, is sufficient to 
be submitted to the jury on the question 
of defendant’s guilt of murder in the first 
degree as stated in this section. State v. 
Ferrell, 205 N.C. 640, 172 S.E. 186 (1934). 

Evidence tending to show that defen- 
dant perpetrated or attempted to perpetrate 
the crime of arson upon a dwelling house, 
and thereby proximately caused the deaths 
of the occupants, is sufficient to be sub- 
mitted to the jury on the charge of murder 
in the first degree. State v. Anderson, 228 
N.C. 720, 47 S.E.2d 1 (1948). 

Evidence tending to show that defen- 
dants conspired to rob deceased and that 
they killed him with deadly weapons in 
the perpetration of the robbery, is suff- 
cient to take the issue of their guilt of 
murder in the first degree to the jury. 
State v. Chavis, 231 N.C. 307, 56 S.E.2d 
678 (1949). 

The confession of defendant that while 
he was having sexual intercourse with an 
eight-year-old child, she started to scream 
and that he put his hand over her mouth; 
that when he took his hand off her mouth 
she spoke once and said nothing more; 
that he believed her to be dead and carried 
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away and hid her body; with corroborat- 
ing evidence that deceased was last seen 
with defendant, and that her body was 
found at the place where defendant said 
he placed it; with expert medical testimony 
of the use of force and violence in the 
penetration of deceased’s vagina; and that 
death resulted from suffocation from the 
bursting of air sacs in deceased’s lungs, 
is held sufficient to be submitted to the 
jury and sustain a conviction of murder 
in the first degree. State v. Crawford, 260 
N.C. 548, 133 S.E.2d 232 (1963). 

When all of the evidence tended to show 
that defendant killed deceased in the per- 
petration of rape, without evidence of guilt 
of a less degree of the crime, the court 
correctly refrained from submitting the 
question of defendant’s guilt of murder in 
the second degree. State v. Crawford, 260 
N.C. 548, 133 S.E.2d 232 (1963). 

Verdict——For a conviction of murder in 
the first degree under this section and § 
15-172, the jury must find specifically un- 
der the evidence that this degree of crime 
has been committed by the defendant, and 
the verdict must be received in open court 
in the presence of the presiding judge 
under constitutional mandate, N.C. Const., 
Art. I, §§ 13, 17, which right may not be 
waived. State v. Bazemore, 193 N.C. 336, 
137°S.E. 172°(1927)- 

Proper Verdict—A verdict of guilty of 
murder in the first degree with recommen- 
dation of mercy is not in accord with law, 
the proper verdict being. in such instance, 
guilty of murder in the first degree with 
recommendation of imprisonment for life 
in the State prison. State v. Foye, 254 
N.C. 704, 120 S.E.2d 169 (1961). 

Harmless Error.—Where the jury con- 
victs the defendant of murder in the second 
degree, asserted error in submitting the 
question of defendant’s guilt of murder 
in the first degree is rendered harmless. 
State v. Casper, 256 N.C. 99, 122 S.E.2d 
805 (1961). 


§ 14-18. Punishment for manslaughter.—lIf any person shall commit the 


crime of manslaughter he shall be punished by imprisonment in the county jail 
or State prison for not less than four months nor more than twenty years: Pro- 
vided, however, that in cases of involuntary manslaughter, the punishment shall 
be in the discretion of the court, and the defendant may be fined or imprisoned, 
Orabotne 4. Hen’ Wil ts. os elol6pc 916 Pan RyvGac cots 24; 1879, c. 
255; Code, s. 1055; Rev., s. 3632; C. S., s. 4201; 1933, c. 249.) 


Editor’s Note.—For case law survey as. Brooks, 260 N.C. 186, 132 S.E.2d 354 
to homicide, see 45 N.C.L. Rev. 918 (1967). (1963). 

Constitutionality. — Sentence within the Definitions.— Manslaughter is the unlaw- 
discretionary limits of this section was not ful killing of a human being without malice 
cruel or unusual punishment. State v. and without premeditation and deliberation. 
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State v. Kea, 256 N.C. 492, 124 S.E.2d 
174 (1962); State vy. Benge, 272 N.C. 261, 
158 S.E.2d 70 (1967). 

Voluntary manslaughter is the intentional 
killing of a person without malice. Stout 
v. Grain Dealers Mut. Ins. Co., 307 F.2d 
521 (4th Cir. 1962), citing State v. Bald- 
win, 152 N.C. 822, 68 S.E. 148 (1910). 

Involuntary manslaughter is the unin- 
tentional] killing of a person without malice. 
Stout v. Grain Dealers Mut. Ins. Co. 307 
F.2d 521 (4th Cir. 1962), citing State v. 
Honeycutt, 250 N.C. 229, 108 S.E.2d 485 
(1959); State v. Satterfield, 198 N.C. 682, 
153 S.E. 155 (1930). 

Involuntary homicide is also “man- 
slaughter.” United Servs. Auto. Ass’n v. 
Wharton, 237 F. Supp. 255 (W.D.N.C. 
1965). 


Culpable negligence, from which death 
proximately ensues, makes the actor guilty 
of manslaughter, and under some circum- 
stances, guilty of murder. State v. Colson, 
262 N.C. 506, 138 S.E.2d 121 (1964). 


Wanton or Reckless Use of Firearms.— 
With few exceptions, it may be said that 
every unintentional killing of a human being 
proximately caused by a wanton or reck- 
less use of firearms, in the absence of in- 
tent to discharge the weapon, or in the 
belief that it is not loaded, and under cir- 
cumstances not evidencing a heart devoid 
of a sense of social duty. is involuntary 
manslaughter. State v. Foust, 258 N.C. 
453, 128 S.E.2d 889 (1963). 

Evidence that defendant was handling 
gun in a culpably negligent manner at 
the time it fired and killed another was suf- 
ficient to support a conviction of involun- 
tary manslaughter. State v. Brooks, 260 
N.C. 186, 132 S.E.2d 354 (1963). 

One who handles a firearm in a reckless 
or wanton manner and thereby wuninten- 
tionally causes the death of another is 
guilty of involuntary manslaughter. State 
v. Moore, 275 N.C. 198, 166 S.E.2d 652 
(1969). 

Homicide Must Have Been Unintentional 
and without Malice.—To constitute invol- 
untary manslaughter, the homicide must 
have been without intention to kil] or in- 
flict serious bodily injury, and without 
either express or implied malice. State v. 
Foust, 258 N.C. 453, 128 S.E.2d 889 (1963). 


Section Does Not Constitute Invol- 
untary Manslaughter a Misdemeanor.—The 
amendment to this section by ch. 249, 
Public Laws of 1933, which added a pro- 
viso that in cases of involuntary man- 
slaughter the defendant shall be punishable 
by fine or imprisonment, or both, in the 
discretion of the court, does not constitute 
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involuntary manslaughter a misdemeanor 
instead of a felony, the effect of the proviso 
being to mitigate punishment in cases of 
involuntary manslaughter, and not to set 
up involuntary manslaughter as a separate 
offense. State v. Dunn, 208 N.C. 333, 180 
S.E. 708 (1935). See Orinoco Supply Co. 
v. Masonic & E. Star Home, 163 N.C. 513, 
79 S.E. 964 (1913); State v. Richardson, 
221 N.C. 209, 19 S.E.2d 863 (1942). 

Thus the superior court has jurisdiction 
of a prosecution under the statute although 
the fatal accident occurred within the 
territorial jurisdiction of a city court hav- 
ing exclusive original jurisdiction of mis- 
demeanors. State v. Leonard, 208 N.C. 
346, 180 S.E. 710 (1935). 

The proviso of this section did not 
purport to create a mew crime of in- 
voluntary manslaughter. This proviso was 
intended and designed to mitigate the pun- 
ishment in cases of involuntary manslaugh- 
ter and to commit such punishment to the 
sound discretion of the trial judge. State 
v. Blackmon, 260 N.C. 352, 132 S.E.2d 880 
(1963). 

Defendant’s contention that involuntary 
manslaughter is a misdemeanor for which 
punishment cannot exceed two years was 
not sustained in State v. Swinney, 271 N.C. 
130, 155 S.E.2d 545 (1967); State v. Efird, 
271 N.C. 730, 157 S.E.2d 538 (1967). 

The proviso to this section does not pur- 
port to create a new crime, to wit, that of 
involuntary manslaughter. State v. Lilley, 
3 N.C. App. 276, 164 S.E.2d 498 (1968). 

Purpose of Proviso.—The proviso was 
intended and designed to mitigate the pun- 
ishment in cases of involuntary man- 
slaughter. State v. Adams, 266 N.C. 406, 
146 S.E.2d 505 (1966). 

The proviso to this section was intended 
and designed to mitigate the punishment 
in cases of involuntary manslaughter, and 
to commit such punishment to the sound 
discretion of the trial judge. State v. Lilley, 
3 N.C. App. 276, 104 S.F.2d 498 (1968). 

Before the proviso to this section, the 
punishment prescribed for a conviction of 
manslaughter was without any considera- 
tion of whether it was voluntary or in- 
voluntary manslaughter. State v. Lilley, 3 
N.C. App. 276, 164 S.E.2d 498 (1968). 

The proviso prescribes a “specific pun- 
ishment,” and a sentence of imprisonment 
in the State prison for a term of seven 
years upon defendant’s plea of guilty of 
involuntary manslaughter will be upheld, 
the punishment being in the sound discre- 
tion of the trial court, limited only by the 
prohibition against cruel and unusual pun- 
ishment. State v. Richardson, 221 N.C. 
209, 19 S.E.2d 863 (1942). 
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Punishment by fine or imprisonment, or 
both, in the discretion of the court, is not 
a specific punishment and therefore comes 
within the purview of § 14-2. State v. 
Blackmon, 260 N.C. 352, 132 S.E.2d 880 
(1963), modifying State v. Richardson, 221 
N.C. 209, 19 S.E.2d 863 (1942). 

Punishment “in the discretion of the 
court” is not specific punishment and hence 
is governed by the limits (ten years for 
felonies and two years for misdemeanors) 
prescribed in §§ 14-2 and 14-3. State v. 
Adams, 266 N.C. 406, 146 S.E.2d 505 
(1966). 

Charge as to Less Degrees of Same 
Crime.—While under the provisions of § 
15-170 the trial judge is required to charge 
upon evidence on the less degrees of the 
same crime concerning which the prisoner 
was being tried, it is not required that he 
charge upon the principles of an assault 
with a deadly weapon, where the prisoner 
is charged with murder, and the killing of 
the deceased by him has been admitted, 
and the judge has correctly charged upon 
the crime of manslaughter, the lowest de- 
gree of an unlawful killing of a human 
being. State v. Lutterloh, 188 N.C. 412, 
124 S.E. 752 (1924). 

Punishment for involuntary man- 
slaughter may be by fine or imprisonment 
or both in the discretion of the court. The 
imprisonment, however, may not exceed 
ten years. State v. Swinney, 271 N.C. 130, 
155 S.E.2d 545 (1967). 

Punishment Not Reviewable on Appeal. 
—-The question of the imposition of a 
sentence on the prisoner convicted of man- 
slaughter within the maximum and mini- 
mum allowed by this section, is within the 
discretion of the trial court and is not re- 
viewabale on appeal. State v. Fleming, 202 
N.C. 512, 163 $.E. 453 (1932). 

A plea of guilty or nolo contendere to 
automobile manslaughter does not estab- 
lish intentional homicide. United Servs. 
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Auto. Ass’n v. Wharton, 237 F. Supp. 255 
(W.D.N.C. 1965). 

Notwithstanding evidence that defendant 
shot in self-defense, a plea of nolo con- 
tendere permits the court to imp%se a sen- 
tence of not more than ten years for in- 
voluntary manslaughter. State v. Swinney, 
271 N.C. 130, 155 S.E.2d 545 (1967). 

Evidence Requiring Instruction on Proxi- 
mate Cause.—In a prosecution of a mo- 
torist for manslaughter in the deaths of 
two small boys who were struck by de- 
fendant’s car as defendant was attempting 
to pass another vehicle traveling in the 
same direction, evidence that the children 
were walking on the hard surface when 
they were struck and that the preceding 
car speeded up as defendant attempted to 
pass it, requires the court to instruct the 
jury upon the conduct of the children in 
walking on the hard surface and the con- 
duct of the other driver in increasing his 
speed, as bearing upon the question of 
whether defendant’s negligence was a 
proximate cause of the deaths. State v. 
Harrington, 260 N.C. 663, 133 S.E.2d 452 
(1963). 

Evidence Sufficient to Sustain Convic- 
tion.— Evidence that a nephew badly beat 
his uncle with a stove-lid lifter and, at the 
instance of a third person, desisted and 
left, that the uncle stated that if the 
nephew came back he was going to shoot 
him, and that when the nephew returned 
the uncle shot the unarmed nephew as 
the nephew stepped in the door, inflicting 
fatal injury, was sufficient to sustain con- 
viction of manslaughter. State v. Dunlap. 
268 N.C. 301, 150 S.E.2d 436 (1966). 

Applied in State v. Phillips, 262 N.C. 
723, 138 S.E.2d 626 (1964); State v. Mat- 
thews, 263 N.C. 95, 138 S.E.2d 819 (1964); 
State v. Shaw, 263 N.C. 99, 138 S.E.2d 772 
(1964); State v. Howard, 272 N.C. 144, 157 
S.E.2d 665 (1967); State v. Meadows, 272 
N.C. 327, 158 S.E.2d 638 (1968). 


§ 14-19. Punishment for second offense of manslaughter. — If any 
person, having been convicted of the crime of manslaughter and sentenced there- 
on, shall be convicted of a second crime of the like nature, he shall be imprisoned 
in the State prison not less than five nor more than sixty years; and in every 
such case of conviction for such second offense, the prior conviction of the same 
person and sentence thereon may be shown to the court. (R. C., c. 34, s. 25; 
Code: s..10563 Rev:s.'36337 ©. 625.4202.) 


§ 14-20. Killing adversary in duel; aiders and abettors declared ac- 
cessories.—If any person fight a duel in consequence of a challenge sent or re- 
ceived, and either of the parties shall be killed, then the survivor, on conviction 
thereof, shall be punished by imprisonment for life in the State’s prison. All their 
aiders and abettors shall be considered accessories before the fact. 

Any person charged with killing an adversary in a duel may enter a plea of 
guilty to said charge in the same way and manner and under the conditions and 
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restrictions set forth in G.S. 15-162.1 relating to pleas of guilty for first degree 


murder, first degree burglary, arson and rape. ( 


LS0Z fe OOS deH2 0 P.: R.ARAC 


edt ynG i Ode, 5.10135, Reveema029  C.S.) 54203-1955): 1198; 1965, c. 


649.) 


Cross References.—As to sending, ac- 
cepting or bearing a challenge to fight a 
duel, or aiding and abetting a duel, see 
§ 14-270. As to penalty for fighting a duel, 
see nN. C Const, Art. XIV; $73) 

Definition. — Webster’s International 
Dictionary defines “duel” to be a combat 
between two persons, fought with deadly 
Weapons by agreement. State v. Fritz, 
133iN 2G. 725, 45 S.E. 957 (1903). 

Offense at Common Law.—Dueling was 
an offense at common law, 4 Bl. Com., 
145; State v. Fritz, 133 N.C. 725, 45 S.E. 


957 (1903). 
Deadly Weapons. — In 2 Bishop New 
Criminal Law, § 313(2), it is doubted 


whether the use of deadly weapons is es- 
sential to a duel, but the fighting must at 
least be upon such mutual agreement as 
permits one combatant to take the life of 
the other. State v. Fritz, 133 N.C. 725, 45 
S.E. 957 (1903). 

When Offense Complete.—Both at com- 
mon law and under the North Carolina 
statute the offense is complete although no 


casualty results. State v. Fritz, 133 N.C. 
725, 45 S.E. 957 (1903). 

Challenge to Fight with Fists and 
Hands.—Challenge to fight a fair fight 
with fists and hands, without the use of 
any deadly weapons, is not dueling with- 
in the statute. State v. Fritz, 133 N.C. 725, 
45 S.E. 957 (1903). 

Challenge to Fight Out of State—Chal- 
lenge to fight duel out of State is indictable 
under this section. State v. Farrier, 8 N.C. 
487 (1821). 

Indictments.—An indictment for send- 
ing a challenge, in the form of a letter, 
to fight a duel, need not set out the words 
of the letter, nor the substance thereof. 
State v. Farrier, 8 N.C. 487 (1821). 

Punishment.—Where a person is tried 
in the superior court for violation of the 
provisions of this section, but is convicted 
of a lesser offense, of which a justice of 
the peace has jurisdiction, the punishment 
cannot exceed that which a justice of the 
peace could impose. State vy. Fritz, 133 
N.C. 725, 45 S.E. 957 (1903). 


ARTICLE 7 


Rape and Kindred Offenses. 


§ 14-21. Punishment for rape.—Every person who is convicted of rav- 
ishing and carnally knowing any female of the age of twelve years or more by 
force and against her will, or who is convicted of unlawfully and carnally know- 
ing and abusing any female child under the age of twelve years, shall suffer death: 
Provided, if the jury shall so recommend at the time of rendering its verdict in 
open court, the punishment shall be imprisonment for life in the State’s prison, 
and the court shall so instruct the jury. (18 Eliz. c. 7; R. C., c. 34, s. 5; 1868-9, 


Pal, San recens LOL Rey's: SGa7 1) 191796. 20 iene 4204; 1949, ¢. 299, 


s. 4.) 


Cross References.—As to conviction for 
assault when defendant not guilty of rape, 
see § 15-169. As to exclusion of bystand- 
ers during trial for rape, see § 15-166. As 
to prosecution for rape not. barring 
subsequent prosecution for carnal knowl- 
edge, see note to § 14-26. 

Editor’s Note. — At common law rape 
was a felony, but the offense was after- 
wards changed to a misdemeanor before 
the statute of Westminster 1. By that 
statute the punishment, which then was 
castration and loss of eyes, was mitigated. 
State v. Dick, 6 N.C. 388 (1818). But 
by the statute of Westminster 2, the of- 
fense was again changed to a felony, and 
hence its present existence as a felony is 
in virtue of that statute. State v. Dick, 6 


N.C. 388 (1818); State v. Jesse, 20 N.C. 
95 (1838). 


Rape, under these and later statutes, was 
the “carnal knowledge of a female forcibly 
and against her will.” This definition left 
out the elements of age altogether. But 
as the instances of children below the age 
of discretion being enticed to yield with- 
out knowledge of the act and its conse- 
quences multiplied, it became necessary to 
fix an age under which it should be pre- 
sumed, not that the act could not be con- 
summated, but that consent could not be 
given. And so it came to be provided that 
the consummation of the act upon a female 
under ten years of age, with or without her 
consent, should be the same as if consum- 
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mated upon a female over ten years of age 
without her consent or against her will. 
And the object of 18 Eliz., conclusively 
presuming lack of consent of a female un- 
der ten years of age, was not to create a 
new offense distinct from rape, but it was 
to make such carnal knowledge and abuse 
rape. The reason why the act does not call 
it rape in so many words is because of the 
seeming incongruity of calling an act rape 
when it is by consent, whereas the estab- 
lished meaning of rape is “against her 
will.’ So that now the definition of rape of 
a female over ten years of age is as it al- 
ways has been, “carnal knowledge against 
her will.’ But since 18 Eliz. and under the 
North Carolina statute rape of a female un- 
der ten years of age is simply carnal 
knowledge; or in other words, carnal 
knowledge of a female under ten years of 
age is rape. State v. Johnston, 76 N.C. 209 
(1877). 

By the 1917 amendment the age of con- 
sent, below which it is conclusively pre- 
sumed that a female child could not con- 
sent to sexual intercourse, was raised from 
ten to twelve years. 

The 1949 amendment added the proviso 
to this section. Prior to the amendment 
a verdict of guilty of rape made punish- 
ment by death imperative. But now the 
jury may render a verdict of guilty of rape 
with a recommendation of life imprison- 
ment. The clause “and the court shall so 
instruct the jury,” merely directs the court 
to instruct the jury that such verdict may 
be returned. State v. Shackleford, 232 NG 
299, 59 S.E.2d 825 (1950). For brief com- 
ment on amendment, see 27 N.C.L. Rev. 
449. For propriety of arguing parole law 
in urging jury to withhold recommendation, 
see 28 N.C.L. Rev. 342. 

For comment on constitutional restric- 
tions on the imposition of capital punish- 
ment, see 5 Wake Forest Intra. L. Rev. 183 
(1969). 

For note on United States v. Jackson, 
390 U.S. 570, 88 S. Ct. 1209, 20 L. Ed. 2d 
138 (1968) and its impact upon State cap- 
ital punishment legislation, see 47 N.C.L. 
Rev. 421 (1969). 

Provisions for Imposition of Death Pen- 
alty Declared Unconstitutional. — In the 
present posture of the North Carolina stat- 
utes the various provisions for the imposi- 
tion of the death penalty are unconstitu- 
tional, and hence capital punishment may 
not, under United States v. Jackson, 390 
U.S. 5705488 SICr! 18097 20.15, Ed. 2d 138 
(1968), .be imposed under any circum- 
stances. Alford v. North Carolina, 405 F.2d 
340 (4th Cir. 1968). 
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But in State v. Peele, 274 N.C. 106, 161 
S.E.2d 568 (1968), the court said that the 
Jackson case was not authority for holding 
that the death penalty in North Carolina 
may not be imposed under any circum- 
stances for the crime of rape. And in 
State v. Yoes, 271 N.C. 616, 157 S.E.2d 
386 (1967), the court held that the impo- 
sition of the death penalty upon conviction 
of the crime of rape is not unconstitutional 
per se. 

The death penalty provisions of North 
Carolina constitute an invalid burden upon 
the right to a jury trial and the right not 
to plead guilty. Alford v. North Carolina, 
405 F.2d 340 (4th Cir. 1968). 

A prisoner is entitled to relief if he can 
demonstrate that his principal motivation 
to plead guilty or to forego a trial by jury 
was to avoid the death penalty. Alford v. 
North Carolina, 405 F.2d 340 (4th Cir. 
1968). 

Removal from Jury of Persons Opposed 
to Capital Punishment.—The rule that a 
death sentence cannot constitutionally be 
executed if imposed by a jury from which 
have been removed for cause those who, 
without more, are opposed to capital pun- 
ishment or have conscientious scruples 
against imposing the death penalty does 
not require reversal of a conviction under 
this section where the jury recommended a 
sentence of life imprisonment. Bumper v. 
North Carolina, 391 U.S. 543, 88 S. Ct. 
1788, 20 L. Ed. 2d 797 (1968). 

The 1949 amendment made no change 
in the elements of the crime or in the rules 
of evidence applicable in the trial on a 
charge of rape. State v. Shackleford, 232 
N.C. 299, 59 S.E.2d 825 (1950). 


Rape Defined. — Rape is the carnal 
knowledge of a female, forcibly and against 
her will. State v. Crawford, 260 N.C. 548, 
133 S.E.2d 232 (1963); State v. Overman, 
269 N.C. 453, 153 S.E.2d 44 (1967). 


Carnal knowledge of a female forcibly 
and against her willis rape. State v. Sneeden, 
274 N.C. 498, 164 S.E.2d 190 (1968). 

Rape is the carnal knowledge of a fe- 
male person by force and against her will. 
State v. Primes, 275 N.C. 61, 165 S.E.2d 
225 (1969). 

The “abusing” construed with the “car- 
nally knowing” means the imposing upon, 
deflowering, degrading, ill-treating, de- 
bauching and running socially, as well as 
morally, perhaps, of the virgin of such 
tender years, who, when yielding willingly, 
does so in ignorance of the consequences 
and of her right and power to resist. If 
the act be committed forcibly and against 
her will, it would be rape without reference 
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to the statute. State v. Monds, 130 N.C. 697, 
41 S.E. 789 (1902). 

“Injury” of her genital organs might 
have occurred from the effort to penetrate, 
or in some other way; but the statute does 
not declare it to be an element of the 
crime to injure or abuse the organs. State 
v. Monds, 130 N.C. 697, 41 S.E. 789 (1902). 

Same—Not Endeavoring to Penetrate.— 
To have injured the organs in some way 
other than by endeavoring to penetrate 
with his person, if done with her consent, 
though it would be abusing her, would 
not be a crime, because there was no act 
of carnal knowledge. State v. Monds, 130 
N.C. 697, 41 S.E. 789 (1902). 

Same—Against Her Will—But if the 
injury occurred against her will and in- 
tentionally, then it, the injury, would be 
embraced in the assault charged, for which 
he could be convicted. State v. Monds, 
130 N.C. 697, 41 S.E. 789 (1902). 


“By Force”’.—‘‘By force’ is not neces- 
sarily meant by actual physical force. 
State v. Overman, 269 N.C. 453, 153 
S.E.2d 44 (1967). 

The force necessary to constitute rape 
need not be actual physical force. State v. 
Primes, 275 N.C. 61, 165 S.E.2d 225 (1969). 

Fear, fright, or duress, may take the 
place of force. State v. Overman, 269 N.C. 
453, 153 S.E.2d 44 (1967). 

Fear, fright, or coercion may take the 
place of force. State v. Primes, 275 N.C. 
61, 165 S.E.2d 225 (1969). 

Presumption of Force.—Under this sec- 
tion, force is conclusively presumed in the 
case of carnal knowledge of a female un- 
der the age of ten (now twelve). State 
v. Dancy, 83 N.C. 608 (1880). 

Age of Consent.—It is a settled con- 
struction of the latter clause of this section 
that to carnally know and abuse any child 
under ten (now twelve) years of age, 
whether she consents to such carnal 
knowledge or not, is rape. State v. Storkey, 
63 N.C. 7 (1868); State v. Goldston, 103 
N.C. 323, 9 S.E. 580 (1889). 

But it in no way affects the guilt of one 
who carnally knows a female above that 
age against her will. State v. Storkey, 63 
N.C. 7 (1868). 

Carnally knowing any female of the 
age of twelve years or more by force and 
against her will is rape; and carnally 
knowing and abusing any female child 
under the age of twelve years is also rape. 
State v. Johnson, 226 N.C. 671, 40 S.E.2d 
113 (1946). 

Under the second clause of this section 
relating to unlawfully and carnally know- 
ing and abusing any female child under the 
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age of twelve years, neither force nor lack 
of consent need be alleged or proven, and 
such child is by virtue of this section pre- 
sumed incapable of consenting. State v. 
Johnson, 226 N.C. 266, 37 S.E.2d 678 
(1946). 

The act of “carnally knowing and abus- 
ing any female child under the age of 
twelve years” is rape. Neither force nor 
intent is an element of this offense. State 
v. Jones, 249 N.C. 184, 105 S.E.2d 513 
(1958); State v. Strickland, 254 N.C. 658, 
119 S.E.2d 781 (1961). 

Carnal knowledge of any female child 
under the age of twelve years, regardless 
of consent, is rape. State v. Crawford, 260 
N.C. 548, 133 S.E.2d 232 (1963). 

By virtue of the second clause of this 
section a child under the age of twelve 
years is presumed incapable of consenting. 
State v. Carter, 265 N.C. 626, 144 S.E.2d 
826 (1965). 

Consent of prosecutrix is no defense in 
a prosecution for carnal knowledge of a 
female child under the age of twelve years. 
State v. Temple, 269 N.C. 57, 152 S.E.2d 
206 (1967). 

Consent Induced by Fear and Violence 
Is Void.—Consent of prosecutrix which is 
induced by fear and violence is void and is 
no legal consent. State v. Carter, 265 N.C. 
626, 144 S.E.2d 826 (1965). 

While consent by the female is a com- 
plete defense, consent which is induced by 
fear of violence is void and is no legal 
consent. State v. Primes, 275 N.C. 61, 165 
S.E.2d 225 (1969). 

Consent of the woman from fear of per- 
sonal violence is void. Even though a man 
lays no hands on a woman, yet if by an 
array of physical force he so overpowers 
her mind that she dares not resist, or she 
ceases resistance through fear of great 
harm, the consummation of unlawful inter- 
course by the man is rape. State v. Primes, 
275. N.C. 61, 165 S.E.2d 225 (1969). 

Penetration without Emission of Seed 
Sufficient. — In rape the least penetration 
of the person is sufficient, and the emis-: 
sion of seed is unnecessary. State v. 
Monds, 130 N.C. 697, 41 S.E. 789 (1902). 

Before the passage of the act of 1860- 
“61, c. 30 (now § 14-23), it was decided 
in State v. Gray, 53 N.C. 170 (1860), that 
in an indictment under this section, for 
carnally knowing and abusing an infant 
female under the age of ten (now twelve) 
years, there must be proof of the emission 
of seed, as well as of penetration, in order 
to convict the offender, Immediately after 
that decision, and probably in consequence 
OL Vt, the Act. oF 1860-61, c.. 30 ‘was 
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passed, providing that it shall not be nec- 
essary to prove the actual emission of seed 
in order to constitute a carnal knowledge, 
but that the carnal knowledge shall be 
deemed complete upon the proof of pene- 
tation only. State v. Hodges, 61 N.C. 231 
(1867). 

The slightest penetration of the sexual 
organ of the female by the sexual organ of 
the male amounts to carnal knowledge in 
a legal sense. State Vv. Sneeden, 274 N.C. 
498, 164 S.E.2d 190 (1968). 

Offense Complete on Proof of Penetra- 
tion.—It shall not be necessary upon the 
trial of any indictment for the offense of 
rape, carnally knowing and abusing any 
female child under 10 (now 12) years of 
age, to prove the actual emission 
of seed in order to constitute the offense, 
but the offense shall be completed upon 
proof of penetration only. State v. Monds, 
130 N.G. 697,42 S.E. 789 (1902). 

Indictment Need Not Allege Abuse. — 
An indictment charging defendant with 
ravishing and carnally knowing a female 
child under the age of twelve years, need 
not allege that the child was abused. 
Gasque v. State, 271 N.C. 323, 156 S.E.2d 
740 (1967). 

Upon Whom Rape May Be Committed. 
_-For a conviction of rape under this sec- 
tion it is not always essential that this 
offense be committed upon a virtuous wom- 
an or actual physical force be used. The 
circumstances of this case may do away 
with the necessity of all the elements of 
the crime and yet constitute rape, as in 
the following cases.—Ed. note. 

Same—Common Strumpet. — One may 
be guilty of rape on a common strumpet 
or a woman shown to have been his mis- 
tress previously. State v. Long, 93 N.C. 
542 (1885). 

Capacity of Infant to Commit Rape.—An 
infant under the age of 14 cannot commit 
the crime of rape or assault with intent 
to commit rape. State v. Pugh, 52 N.C. 
61 (1859); State v. Gray, 53 N.C. 170 
(1860); State v. Sam, 60 N.C. 298 (1864). 

Same—Two or More Persons.—Two or 
more persons may be guilty of the single 
crime of rape by being present, aiding and 


abetting in its commission. State v. Jor- 
dan, 110 N.C. 491, 14 SB. 752 (1892). 


One who is present, aiding and abetting, 
in a rape actually perpetrated by another, 
is equally guilty with the actual perpe- 
trator of the crime. Upon this ground even 
a woman may be convicted of rape, and a 
husband of the rape of his wife. State v. 
Overman, 269 N.C. 453, 153 S.E.2d 44 
(1967). 


Cu. 14. CrrminaL LAw 


§ 14-21 


Same—Aiding and Abetting.—One hold- 
ing the husband of prosecutrix while an- 
other is perpetrating the crime of rape is 
guilty as principal in the offense. State v. 
Jordan, 110 N.C. 491, 14 S.E. 752 (1892). 

Same—Female Aiding Man to Commit 
Crime.—A man and a woman are both 
guilty of abusing and carnally knowing a 
female child where both caused the child 
to become drunk and the man had inter- 
course with the child while being held by 
the woman. State v. Hairston, 121 NG: 
579, 28 S.E. 492 (1897). 

Necessary Allegations—Intent.—By this 
section, rape is the ravishing and carnally 
knowing any female of the age of twelve 
or older by force and against her will, and 
for conviction of a burglarious entry into 
a dwelling, presently occupied by a female 
as a sleeping apartment, with intent to 
commit rape upon her person, it is neces- 
sary to charge in the indictment, and sup- 
port it with evidence, that at the time of 
the entry into the dwelling the prisoner 
had this specific intent, whether he ac- 
complished his purpose, notwithstanding 
any resistance on her part, or not. State v. 
Allen, 186 N.C. 302, 119 S.E. 504 (1923). 


Intent is not an element of the offense 
of carnally knowing or abusing a female 
child under the age of twelve years, and a 
motion to quash an indictment therefor on 
the ground that it failed to allege “intent” 
is properly denied. State v. Gibson, 221 
N.C. 252, 20 S.E.2d 51 (1942). 

Same — “By Force and against Her 
Will”. — An indictment for rape must use 
the words “by force” or their equivalent 
in describing the manner in which the as- 
sault was accomplished. State v. Benton, 
996 N.C. 745, 40 S.E.2d 617 (1946). 


An indictment for rape of a female 
twelve years of age or more which charged 
that defendants did violently and feloni- 
ously ravish and carnally know but failed 
to charge that offense was committed 
forcibly and against her will is fatally de- 
fective, it being necessary in order to sup- 
port the death penalty that both elements 
be alleged and proven. State v. Johnson, 
296 N.C. 266, 37 S.E.2d 678 (1946); State 
yv. Strickland, 254 N.C. 658, 119 S E.2da7si 
(1961). 


When indictment charging rape is in- 
sufficient for failure to allege that offense 
was committed “forcibly” and “against her 
will,” the allowance of motion in arrest of 
judgment does not preclude subsequent 
trial of defendants upon proper bills. State 
vy. Johnson, 226 N.C. 266, 37 S.E.2d 678 
(1946). 


“Forcibly” Can Be Supplied by Any 
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Equivalent Word. — The absence of both 
“forcibly” and “against her will” in the in- 
dictment is fatal, but “forcibly” can be 
supplied by any equivalent word. It is not 
supplied by the use of the word “ravish,” 
but is sufficiently charged by the words 
“feloniously and against her will.” State v. 
Johnson, 226 N.C. 266, 37 S.E.2d 678 
(1946). 

Contributory negligence by the victim 
is no bar to prosecution by the State for 
the crime of rape. State v. Overman, 269 
N.C. 453, 153 S.E.2d 44 (1967). 

Hence, the fact that a woman goes, 
without proper escort, to a place where 
men of low morals might reasonably be 
expected to congregate does not establish 
her consent to have sexual relations with 
them, although it is competent evidence 
to be considered by the jury on that ques- 
tion. State v. Overman, 269 N.C. 453, 153 
S.E.2d 44 (1967). 


Five-Year-Old Child as Witness.— 
Whether a five-year-old child 1s compe 
tent to testify in a rape prosecution under 
this section is a matter resting in the 
sound discretion of the trial judge, and 
where the evidence upon the voir dire as 
well as the child’s testimony upon the 
trial negates abuse of discretion the rul- 
ine ot the trial court that the child was 
a competent witness will not be disturbed 
on appeal. State v. Merritt, 236 N.C. 363, 
Woes, Heldaios (1952). 


Testimony ot Female under 12 as to 
Prior Acts of Intercourse——In a prosecu- 
tion for carnal knowledge of a female under 
12 years of age, her testimony to the effect 
that defendant had repeatedly had inter- 
course with her during the prior several 
years 1s competent in corroboration of the 
offense charged, and the first such occa- 


sions will not be held too remote when 
the evidence discloses that such acts were 
repeated with regularity up to the date 
specified in the indictment. State v. 
Browdersn252 6N.G (359 112- 1S-.2d: 4728 
(1960). 


Taking Testimony of Child in Absence 
of Jury.—In a prosecution for rape of an 
eight-year-old child, it was error to have 
the court reporter take the testimony of 
the child in the absence of the jury and 
then read to the jury the examination which 
had been conducted in its absence State v. 
Payton, 255 N.C. 420, 121 S.E.2d 608 
(1961). 

Unchastity May Be Shown to Attack 
Credibility of Prosecutrix.—In a prosecu- 
tion for rape, the general character of the 
prosecutrix for unchastity may be shown 
both to attack the credibility of her testi- 
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mony and as bearing upon the likelihood 
of consent. State v. Grundler, 251 N.C. 
177, 111 S.E.2d 1 (1959). 


But testimony of specific acts of unchas- 
tity with person other than defendant is 
properly excluded. State v. Grundler, 251 
N.C. 177, 111 S.E.2d 1 (1959). 


Corroborative Evidence.—In a prosecu- 
tion for carnally knowing a female child 
under the age of twelve years, testimony 
of the prosecuting witness that the defen- 
dant had made improper advances to her 
approximately four years prior to the of- 
fense charged is competent in evidence in 
corroboration of the offense charged. 
Gasque v. State, 271 N.C. 323, 156 S.E.2d 
740 (1967). 

Testimony by prosecutrix’ grandmother 
as to statements of the prosecutrix that 
the defendant had intercourse with her on 
the date of the offense and had made im- 
proper advances approximately four years 
prior to the offense is competent for the 
purpose of corroborating the testimony of 
prosecutrix to like effect. Gasque v. State, 
271 N.C. 323, 156 S.E.2d 740 (1967). 

In a prosecution for carnally knowing a 
female child under the age of twelve years, 
the admission of testimony of prosecutrix’ 
aunt that prosecutrix had stated that the 
defendant had had intercourse with her 
many times prior to the date of the offense 
charged, even though technically incom- 
petent as corroborative evidence in that 
it exceeded the scope of prosecutrix’ testi- 
mony, held not prejudicial under the facts 
of this case. Gasque v. State, 271 N.C. 323, 
156 S.E.2d 740 (1967). 


Evidence Sufficient to Carry Question 
of Rape to Jury._-See State v_ Reeves. 
238: N.C. .427, 70, S.E.2d» 9, .(1952).; State 
Vee OLt er Om IN. mel elo ceo -cdia. coe 
(1963); State v. Temple, 269 N.C. 57, 152 
S.E.2d 206 (1967). 


This section attaches no limitation, con- 
ditions or qualifications to the jury’s right 
to recommend life imprisonment, and 
neither the court nor counsel] for the State 
may argue to the jury that it should not 
exercise its unbridled discretion in making 
this recommendation. Case v. North Caro- 
lina, 315 F.2d 743 (4th Cir. 1963). 


Conviction of Assault and Assault on 
Female in Trial for Kidnapping.—The ar- 
gument that assault and assault on a fe- 
male are essential elements of rape and 
since the defendants were convicted of as- 
sault and assault on a female, respectively, 
when tried under the indictment for kid- 
napping, they have been formerly in jeop- 
ardy with reference to the offenses now 
charged in the indictments for rape, is in- 
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genious but without merit. In the first 
place, a simple assault is probably not, and 
an assault on a female is certainly not, an 
essential element of the crime of kid- 
napping, since the victim of a kidnapping 
need not be a female and may be enticed 
away by fraud rather than forced by vio- 
lence or threat to accompany the abduc- 
tor. State v. Overman, 269 N.C. 453, 153 
S.E.2d 44 (1967). 

Instructions.—An instruction which fails 
to charge that the carnal knowledge of the 
prosecutrix must have been accomplished 
by force and against her will to constitute 
the crime of rape must be held for reversi- 
ble error. State v. Simmons, 228 N.C. 
258, 45 S.E.2d 121 (1947). 

In a prosecution against two defendants 
for rape of prosecutrix, at different times 
on the same night, where the State’s evi- 
dence tended to show that the assaults 
were made separately, without evidence 
that either defendant aided and abetted the 
other, there was reversible error in a 
charge that, if the intent to ravish and 
carnally know prosecutrix existed in the 
mind of one of defendants, or both of 
them, at any time during the assault, they 
would be guilty of an assault with intent 
to commit rape. State v. Walsh, 224 N.C. 
218, 29 S.E.2d 743 (1944). 


Where the indictment charges that de- 
fendant did ravish and carnally know pros- 
ecutrix by force and against her will, she 
being a child under twelve years of age, 
it is not error for the court to present to 
the jury, as applicable to the evidence in 
the case, both the question of carnal 
knowledge of prosecutrix when she was 
under twelve years of age, and carnal 
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knowledge of prosecutrix when she was 
over twelve years of age by force and 
against her will. State v. Johnson, 213 
N.C. 389, 196 S.E. 327 (1938). 


Sufficiency of Evidence. — In State v. 
Farrell, 223 N.C. 804, 28 S.E.2d 560 
(1944), it was held that all the evidence 
showed carnal knowledge and abuse of a 
female child under the age of twelve years. 

In State v. Brown, 227 N.C. 383, S.E.2d 
402 (1947), the court held that there was 
sufficient evidence to sustain the verdict of 
guilty of rape. 

For ample evidence to support convic- 
tions for rape, see State v. Williams, 275 
N.C. 77, 165 S.E.2d 481 (1969). 

Applied in State v. Anderson, 262 N.C. 
491, 137 S.E.2d 823 (1964); State v. Childs, 
265 N.C. 575, 144 S.E.2d 653 (1965); Mc- 
Clure v. State, 267 N.C. 212, 148 S.E.2d 15 
(1966); State v. Turner, 268 N.C. 225, 150 
S.E.2d 406 (1966); State v. Childs, 269 
N.C. 307, 152 S.E.2d 453 (1967); State v. 
Ray, 274 N.C. 556, 164 S.E.2d 457 (1968); 
State v. Jackson, 211 N.C. 202, 189 S.E. 
510 (1937); State v. Wagstaff, 219 N.C. 
15, 12 S.E.2d 657 (1941); State v. Gibson, 
229 N.C. 497, 50 S.E.2d 520 (1948). 


Quoted in part in Speller v. Crawford, 
99 F. Supp. 92 (E.D.N.C. 1951); State v. 
Bruce, 268 N.C. 174, 150 S.E.2d 216 (1966); 
State v. Speller, 231 N.C. 549, 57 S.E.2d 
759 (1950). 

Cited in State v. Shull, 268 N.C. 209, 150 
S.E.2d 212 (1966); State v. Spence, 274 
N.C. 536, 164 S.E.2d 593 (1968); State v. 
Jones, 222 N.C. 37, 21 S.E.2d 812 (1942); 
State v. Swink, 229 N.C. 123, 47 S.E.2d 852 
(1948). 


§ 14-22. Punishment for assault with intent to commit rape.—Every 
person convicted of an assault with intent to commit a rape upon the body of any 
female shall be imprisoned in the State’s prison not less than one nor more than 
fifteen years. (1823, c. 1229, P. R.; R. C., c. 107, s. 44; 1868-9, 410/915 au ode. 
s. 1102; Rev., s. 3638; 1917, c. 162, s. 1; C.S., s 4205.) 


Editor’s Note. — The offense of “assault 
with intent to commit rape” is a separate 
and distinct crime in and by itself and is 
not an “attempt to commit rape,” as it is, 
sometimes, falsely designated. There is no 
such criminal offense as an “attempt to 
commit rape.’ It is embraced and covered 
by the offense of “an assault with intent 
to commit rape.” See State v. Hewett, 158 
N.C. 627, 74. S.E.. 356. (1912);. State. v. 
Green, 246 N.C. 717, 100 S.E.2d 52 (1957). 

In General—This section should be con- 
strued as if it read as follows: If any person 
shall attempt to commit rape specified in 
§ 14-21, that is to say, to carnally know a 
female over ten (now twelve) years of 


age against her will, or to carnally know 
and abuse a female under ten (now twelve) 
years of age, with or against her will, he 
shall be punished, etc. State v. Johnson, 76 
N.C. 209 (1877). 

The offense defined by this section is an 
assault on a female with intent to commit 
rape, the “intent” to commit this offense 
being inclusive of an “attempt” to commit 
it. State v. Adams, 214 N.C. 501, 199 S.E. 
716 (1938). 

In order to convict a defendant on the 
charge of assault with intent to commit 
rape, the evidence should show not only an 
assault, but that the defendant intended to 
gratify his passion on the person of the 
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woman, and that he intended to do so, at 
all events, notwithstanding any resistance 
on her part. State v. Jones, 222 N.C. 37, 
21 S.E.2d 812 (1942), quoting State v. 
Masey, 86 N.C. 658, 41 Am. R. 478 (1882); 
State v. Gay, 224 N.C. 141, 29 S.E.2d 458 
(1944); State v. Overcash, 226 N.C. 632, 
39 S.E.2d 810 (1946); State v. Moore, 227 
N.C. 326, 42 S.E.2d 84 (1947); State v. 
Gammons, 260 N.C. 753, 133 S.E.2d 649 
(1963); State v. Shull, 268 N.C. 209, 150 
S.E.2d 212 (1966). 

Assault with intent to commit rape is not 
the same as an attempt to commit rape, 
but is an assault with the requisite felonious 
attempt. State v. Randolph, 232 N.C. 382, 
61 S.E.2d 87 (1950). 

A jury may not convict an accused of 
assault with intent to commit rape without 
evidence and findings, upon proper instruc- 
tions, that defendant committed an assault 
upon the person of prosecutrix with intent 
at the time to ravish and carnally know 
her, by force and against her will, notwith- 
standing any resistance she might make. 
State v. Walsh, 224 N.C. 218, 29 S.E.2d 
743 (1944). 


What Constitutes Offense. — Upon a 
charge of assault with intent to commit 
rape of a female person above the age of 
twelve years, the State is required to show 
that the defendant actually committed an 
assault with intent to force the female to 
have sexual relations with him, notwith- 
standing any resistance she might make; 
however, since a child under the age of 
twelve years cannot give her consent, the 
requirement of force is not necessary to 
constitute the offense. The vast majority 
of the states subscribe to the doctrine that 
an assault upon a female under the age of 
consent with intent to have intercourse, 
constitutes the crime of assault with in- 
tent to commit rape. State v. Lucas, 267 
N.C. 304, 148 S.E.2d 130 (1966); State v. 
Hartsell, 272° N:C.’ 710, 158° 'S.E.2d 785 
(1968). 


Where one touches or handles or takes 
hold of the person of a female under the 
age of consent with the present intent of 
having sexual intercourse with her, then 
and there he commits the offense of as- 
sault with intent to rape; and, when 
nothing but actual intercourse remains to 
follow acts done with intent to have inter- 
course with a girl under the age of con- 
sent, the crime is committed. State v. Hart- 
sell, 272 N.C. 710, 158 S.E.2d 785 (1968). 


Where a connection with a female child 
under the age of consent is considered as 
rape, it is almost universally held that an 
attempt to have such connection is an as- 
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sault with intent to commit rape, the con- 
sent of the child being wholly immaterial; 
since the consent of such an infant is void 
as to the principal crime, it is equally so 
in respect to the incipient advances of the 
offender. State v. Hartsell, 272 N.C. 710, 
158 S.E.2d 785 (1968). 

Intent.—It is not necessary to complete 
the offense of an assault to commit rape 
that the defendant retain the intent 
throughout the assault; but if he, at any 
time during the assault. have any intent 
to gratify his passion upon the woman, 
notwithstanding any resistance on _ her 
part, the defendant would be guilty of the 
offense. State v. Gammons, 260 N.C. 753, 
133 S.E.2d 649 (1963); State v. Shull, 268 
N.C. 209, 150 S.E.2d 212 (1966). 


To constitute an assault with intent to 
commit rape, it is not necessary that the 
assailant retain such intent throughout the 
assault. It is sufficient if he at any time 
during the assault has an intent to gratify 
his passion upon the prosecutrix at all 
events, notwithstanding any resistance on 
her part. State v. Goines, 273 N.C. 509, 160 
S.E.2d 469 (1968). 

The intent is necessarily an inference to 
be drawn from the defendant’s acts, and 
it must be drawn by the jury and not by 
the judge when there is any evidence. 
State v. Goines, 273 N.C. 509, 160 S.E.2d 
469 (1968). 

Neither penetration nor an attempt 
thereof is necessary to constitute the crime 
of assault with intent to rape a female 
under the age of consent. State v. Hartsell, 
272 N.C. 710, 158 S.E.2d 785 (1968). 

Age of Female.—This section in the act 
of 1868 followed immediately after the sec- 
ond section (1-21) of that act, and had di- 
rect reference to it, and was intended to in- 
clude assaults upon females, whether of the 
age of ten years (now twelve) or more. It 
uses the words “any female,” which em- 
brace females of all ages. State v. Dancy, 
83 N.C. 608 (1880). 

Who May Be Guilty of Offense. — At 
common law, rape was a felony, and all 
persons who were present, aiding and 
abetting a man to commit the offense, 
whether men or women, were principal 
offenders and might be indicted as such. 
In this regard the law is not different 
today, so that a woman as well as a man 
can be found guilty as a principal in the 
offense. See State v. Jones, 83 N.C. 605 
(1880). 

Same—Husband upon Wife.—A husband 
who, by threats to kill in event of refusal, 
compels his wife to submit to, and a man 
to attempt, sexual connection, is guilty of 
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an assault with intent to commit a rape 
upon his wife. State v. Dowell, 106 N.C. 
722) 14° S\H.9525 (1890). 

Same—Females.—A female who aids and 
abets a male assailant in an attempt to 
commit a rape becomes thereby a principal 
in the offense. State v. Jones, 83 N.C. 605 
(1880). 

Same—Infant under 14.—An infant un- 
der the age of 14 years cannot be guilty of 
an assault with intent to commit rape. 
State v. Sam, 60 N.C. 293 (1864). 


Withdrawal of Consent before Perpetra- 
tion of Offense. — If the prosecutrix con- 
sented to have connection with the prisoner 
upon certain terms, which the defendant 
refused, and attempted by force to carnally 
know her without her consent, he is guilty 
of rape if he succeeds, and of an assault 
with intent to commit rape, if he does not 
succeed. State v. Long, 93 N.C. 542 (1885). 

Effect of Subsequent Consent.—It seems 
that this offense is complete, if the de- 
fendant attempts to force the prosecutrix 
against her will, although she afterwards 
consents. State v. Long, 93 N.C. 542 
(1885). 

Consent by female victim obtained by 
use of force or fear due to threats of force 
is void and no consent. McClure v. State, 
267 N.C. 212, 148 S.E.2d 15 (1966). 


Felonies under This Section and § 14-26 
Are Distinct and Separate.—The felony set 
forth in this section is not a less degree of 
the felony set forth in § 14-26. McClure v. 
State, 267 N.C. 212, 148 S.E.2d 15 (1966). 

The felony set forth in § 14-26 (carnal 
knowledge of female virgins between 
twelve and sixteen years of age) is a dis- 
tinct and separate felony from the felony 
set forth in this section (assault with in- 
tent to commit rape). The essential ele- 
ments of this section and § 14-26 are not 
identical. In § 14-26 former virginity of the 
female child is an essential element of the 
charge, and her consent is not a defense. 
Punishment for a violation of § 14-26 shall 
be a fine or imprisonment in the discretion 
of the court, and imprisonment cannot ex- 
ceed ten years. Punishment for a_ viola- 
tion of this section shall be imprisonment 
in the State’s prison for not less than one 
nor more than fifteen years. In a prosecu- 
tion for a violation of this section if the 
female victim is over twelve years of age 
(see § 14-21), her virginity is not an es- 
sential element of the offense, and in order 
to convict the State must show by evidence 
beyond a reasonable doubt not only an as- 
sault, but that the defendant intended to 
gratify his passion on the person of the 
woman, and that he intended to do so, at 
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all events, notwithstanding any resistance 
on her part. McClure v. State, 267 N.C. 
212, 148 S.E.2d 15 (1966). 

Nonsuit Does Not Entitle Defendant 
to Discharge.—In a prosecution of a de- 
fendant for assault with intent to commit 
rape, nonsuit of the felony does not en- 
title the defendant to his discharge, but 
the State may put defendant on trial] un- 
der the same indictment for assault on a 
female, defendant being a male over the 
age of 18. State v. Gammons, 260 N.C. 
753, 133 S.E.2d 649 (1963). 

Instruction that the mere touching of 
prosecutrix, without regard to her consent, 
would be an assault with intent to commit 
rape if the defendant at the time intended 
to ravish in the event it became necessary 
to do so to accomplish his purpose, was 
erroneous for disregarding the essential ele- 
ment of unlawfulness, rudeness or violence 
which makes the taking hold of a female 
an assault. State v. Overcash, 226 N.C. 
632, 39 S.E.2d 810 (1946). 


Instruction Held Reversible Error. — In 
a prosecution for an assault with intent to 
commit rape, a repeated instruction defin- 
ing the offense as an assault with an intent 
to have sexual intercourse with prosecutrix 
“without her conscious express permission” 
must be held for reversible error not- 
withstanding that in other portions of the 
charge the jury was instructed that the in- 
tent must be to accomplish the act “forci- 
bly and against her will,’ and notwith- 
standing that the question of consent or 
permission was not mooted. State v. Ran- 
dolph, 232 N.C. 382, 61 S.E.2d 87 (1950). 

Evidence held sufficient to be submitted 
to the jury in a prosecution under this sec- 
tion. State v. Mabry, 269 N.C. 293, 152 
S.E.2d 112 (1967). 

Evidence of defendants’ guilt of assault 
with intent to commit rape held sufficient 
to support convictions. State v. Miller, 268 
N.C. 532, 151 S.E.2d 47 (1966). 


Evidence Held Insufficient. — In State 
v. Moore, 227 N.C. 326, 42 S.E.2d 84 
(1947), the court held that the evidence 
was insufficient to sustain a verdict of as- 
sault with intent to commit rape. 

Punishment. — Unlawfully to carnally 
know and abuse a female under the age of 
ten years (now twelve) constitutes a crime 
of rape; therefore, one convicted of an as- 
sault with intent to commit such offense is 
liable to the punishment prescribed in this 
section. State v. Dancy, 83 N.C. 608 (1880). 

Sentence Vacated.—When the court sen- 
tenced petitioner, who had been indicted 
for a violation of § 14-26 (carnal knowl- 
edge of female virgins between twelve and 
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sixteen years of age), to imprisonment for 
a term of not less than twelve nor more 
than fifteen years upon his plea of guilty 
to a violation of this section (assault with 
intent to commit rape) when there was no 
formal and sufficient accusation against 
him for the offense to which he pleaded 
guilty, it would seem to be without prece- 
dent, and the sentence of imprisonment 
was a nullity, and violates petitioner’s 
rights as guaranteed by N.C. Const., Art. 
I, § 17, and by § 1 of the Fourteenth 
Amendment to the United States Constitu- 
tion, and must be vacated in post convic- 
tion proceedings. McClure v. State, 267 
N.C. 212, 148 S.E.2d 15 (1966). 


Applied in State v. Faison, 246 N.C. 121, 
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97 S.E.2d 447 (1957); State v. Allison, 
2oGmNUG) 240,123.) S.Eied 0465 (1962); 
Dtateoiyae Inman, 1260. -N.C.° 811.5189 


S.E.2d 613 (1963); State v. Anderson, 262 
N.C. 491, 187 S.E.2d 823 (1964): State v. 
Ward, 263 N.C. 93, 138 S.E.2d 779 (1964); 
State v. Thompson, 268 N.C. 447, 150 
5.E.2d 781 (1966); State v. Dawson, 268 
N.C. 603, 141 S.E.2d 203 (1966); Davis 
v. State, 273 N.C. 533, 160 S.E.2d 697 
(1968); State v. Johnson, 227 N.C. 587, 42 
S.E.2d 685 (1947). 

Cited in Harding v. Logan, 251 F. Supp. 
710 (E.D.N.C. 1966); Bumper v. North 
Carolina, 391 U.S. 543, 88 S.Ct. 1788, 20 
L. Ed. 2d 797 (1968). 


§ 14-23. Emission not necessary to constitute rape and buggery.— 


It shall not be necessary upon the trial of any indictment for the offenses of 
rape, carnally knowing and abusing any female child under twelve years old, and 
buggery, to prove the actual emission of seed in order to constitute the offense, 
but the offense shall be completed upon proof of penetration only. (1860-1, c. 30; 


Code, s. 1105 ; Rev., s. 3639; 1917, c. 29; C. S., s. 4206. ) 


The terms carna)] knowledge and sexual 
intercourse are synonymous. There 1s 
carnal knowledge or sexual] intercourse in 
a legal sense if there is any slightest pene- 
tration of the sexual organ of the female 
by the sexual organ otf the male State v 
Jones, 249 N.C. 134, 105 S.E.2d 513 (1958); 
State v. Burell, 252 N.C. 115, 113 S.E.2d 


y 


16 (1960); State v. Temple, 269 N.C. 57, 
152 S.E.2d 206 (1967). 

Evidence Held Sufficient as to Penetra- 
tion—See State v. Burell, 252 N.C. 115, 
113 S.E.2d 16 (1960). 

Cited in State v. Reeves, 235 N.C. 427, 
70 S.E.2d 9 (1952); State v. Bowman, 232 
N.C. 374, 61 S.E.2d 107 (1950). 


§ 14-24. Obtaining carnal knowledge of married woman by per- 


sonating husband.—lIf any person shall have carnal knowledge of any married 
woman by fraud in personating her husband, he shall be guilty of a felony, and 
shall be punished by imprisonment in the State’s prison at hard labor for not less 
than ten nor more than twenty years. (1881, c. 89, s. 1; Code, s. 1103; Rev., s. 


3624; C. S., s. 4207.) 


Misrepresentation by Words or Conduct 
Sufficient. — A person who, either by his 
acts or by his conduct, induces a woman 
to believe he is her husband and has inter- 
course with her, is guilty of a felony under 
this section. State v. Williams, 128 N.C. 
573, 37 S.E. 952 (1901). 


Offense Does Not Constitute Rape.—An 
intercourse, obtained with such fraud, is 
not rape for lack of force, except in those 
cases where the prisoner has been instru- 
mental in disabling the prosecutrix to make 
resistance. State v. Brooks, 76 N.C. 1 
(1877). 


§ 14-25. Attempted carnal knowledge of married woman by per- 
sonating husband.—Every person convicted of an assault upon any married 
woman, with intent to have knowledge of her by fraud in personating her husband, 
shall be punished by imprisonment in the State’s prison at hard labor for not less 
than five nor more than fifteen years. (1881, c. 89, s. 2; Code, s. 1104; Rev., s. 
$625). C. S., 824208!) 

Violation of this section is not tanta- 
mount to assault with intent to commit 
rape. State v. Brooks, 76 N.C. 1 (1877). 


§ 14-26. Obtaining carnal knowledge of virtuous girls between 
twelve and sixteen years old.—I{ any male person shall carnally know or 
abuse any female child, over twelve and under sixteen years of age, who has never 
before had sexual intercourse with any person, he shall be guilty of a felony and 
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shall be fined or imprisoned in the discretion of the court; and any female person 
who shall carnally know any male child under the age of sixteen years shall be 
guilty of a misdemeanor and shall be fined or imprisoned in the discretion of the 


court: Provided, that if the offenders shall be married or shall thereafter marry, 
such marriage shall be a bar to further prosecution. (1895, c. 295; Rev., s. 3348; 
1917, c.29;C. S., s. 4209; 1923, c. 140, s. 1.) 


Cross Reference.—See note to § 14-22. 

Editor’s Note.—Prior to 1917 the protec- 
tion of this section extended only to a fe- 
male child over ten and under fourteen 
years of age. The same act CI907 jeathat 
raised the age of consent for the criminal 
offense of rape to twelve, limited this sec- 
tion by making it applicable to females 
over twelve and under fourteen years of 
age only. The radical change in the pro- 
visions of the section as it now stands was, 
however, effected by the acts of 1923, ch. 
140. As a result of this plausible amend- 
ment, the crime under this section is com- 
mitted if the female child is over twelve 
and under sixteen, thus raising the age of 
consent for this particular offense to six- 
teen years. 


The section was further amended by 
making it a misdemeanor for any female 
to carnally know any male child under the 
age of sixteen, a new criminal offense, 
hitherto unguarded against, and one that 
seems only fair and reasonable in an age 
that recognizes the equal rights of men and 
women. 

Lastly, the new section makes the mar- 
riage of the offenders a bar to further pros- 
ecution. See 1 N.C.L. Rev. 286. 

Session Laws 1947, c. 383, amending §§ 
14-319, 51-2 and 51-3 provides that its pro- 
visions shall in nowise affect this section. 

This section is designed to protect chaste 
girls between the specified ages from pred- 
atory males who would rob them of their 
virtue, State v. Bowman, 232 N.C. 374, 61 
S.E.2d 107 (1950). 


Essentials of Crime——The essentials of 
the crime in this case are (1) carnally know 
or abuse a female child; (2) over twelve 
and under sixteen years of age; (3) the fe- 
male child never before having had sexual 
intercourse with any person. State v. Swin- 
dell 189 N.C. 151, 126 “S. Bae tice (2025); 
State v. Bowman, 232 N.C. 374, 61 S.E.2d 
107 (1950); State v. Whittemore, 255 N.C. 
583, 122 S.E.2d 396 (1961). 


“Carnal knowledge” and “sexual inter- 
course” are synonymous, and exist in a 
legal sense where there is the slightest pen- 
etration of the sexual organ of the female 
by the sexual organ of the male. State v. 
Bowman, 232 N.C. 374, 61 S.E.2d 107 
(1950); State v. Whittemore, 255 N.C. 583, 
122 S.E.2d 396 (1961). 


Rape and Carnal Knowledge under This 
Section Are Distinct Offenses. — The of- 
fenses of rape of a female over 12 years of 
age and carnal knowledge of a female over 
12 and under 16 years of age are separate 
and distinct. In the first, the female’s 
chastity is immaterial and her consent is a 
complete defense; in the second her for- 
mer chastity is a material part of the 
charge and her consent is not a defense. 
State v. Barefoot, 241 N.C. 650, 86 S.E.2d 
424 (1955). 

And Prosecution for Rape Will Not 
Bar Subsequent Prosecution for Carnal 
Knowledge.—A prosecution for rape of a 
female over 12 years of age will not bar a 
subsequent prosecution for carnal knowl- 
edge of a female over 12 and under 16 
years of age. State v. Barefoot, 241 N.C. 
650, 86 S.E.2d 424 (1955). 

Leading Questions.—Because of the del- 
icate nature of the subject of inquiry 
many courts have recognized and held that 
rape and carnal abuse cases, and other 
cases involving inquiry into delicate sub- 
jects of a sexual nature, constitute an ex- 
ception to the general rule against leading 
questions and that in such cases the per- 
mitting of leading questions of the prose- 
cutrix, particularly if she is of tender 
years, is a matter within the sound dis- 
cretion of the trial judge. State v. Pearson, 
258 N.C. 188, 128 S.E.2d 251 (1962). 


The State need not charge or prove that 
accused knew female child was under age 
of consent, One having carnal knowledge 
of such a child, does so at his peril, and 
his opinion as to her age, is immaterial. 
State v. Wade, 224 N.C. 760, 32 S.E.2d 
314 (1944). 

Injuring Genital Organs Not Sufficient. 
—In an indictment under this section, for 
carnally knowing a girl between the ages 
of 10 and 14 (now 12 and 16), it is error 
to charge that the crime would be complete 
‘Gf the jury should find that the defendant 
injured and abused her genital organs.” 
State v. Monds, 130 N.C. 697, 41 S.E. 789 
(1902). 

Aiding and Abetting——One who accom- 
panies in an automobile another who ac- 
complishes his purpose of having carnal 
knowledge of a female child over twelve 
and under sixteen years of age, in viola- 
tion of this section, and with knowledge of 
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this purpose leaves them together in the 
automobile at night until the purpose has 
been accomplished, though the female con- 
sents, is guilty as an aider or abetter in 
the commission of the offense, and punish- 
able as a principal therein. State v. Hart, 
TS6UN-C! 582,°120°S.B. 345° (192398 

Joinder of Offenses.—A charge of rape 
and that of carnally knowing a female per- 
son between the ages of twelve and sixteen 
years, under this section, can be properly 
joined in separate counts in one indictment, 
under § 15-152, since they are related in 
character and grow out of the same trans- 
action, and are properly left to the jury 
under the general plea of not guilty, with- 
out any requirement on the part of the State 
to make an election. State v. Hall, 214 N.C. 
639, 200 S.E. 375 (1939). 


Responsiveness of Verdict. — Defendant 
was charged in the first count with rape 
and in the second count with having carnal 
knowledge of a female child over twelve and 
under sixteen years of age. The solicitor 
announced he would not ask for a convic- 
tion of the capital offense of rape and the 
court correctly charged the jury as to the 
verdicts permissible upon the first count, 
and charged that upon the second count 
they might find defendant guilty or not 
guilty. The jury returned the verdict of not 
guilty upon the first count and guilty of 
assault upon a female upon the second 
count. The court thereupon instructed the 
jury again as to the verdicts it might ren- 
der upon the respective counts, and upon 
the coming in of the jury the second time, 
it returned a verdict of guilty of assault 
upon a female upon the first count and 
guilty upon the second count. Held: Even 
conceding that the first verdict of not 
guilty upon the first count precluded the 
jury from again considering that charge 
and rendered ineffective the second verdict 
of guilty of an assault upon a female, its 
first verdict upon the second count was not 
responsive to the indictment and was not 
a verdict permitted by law, and therefore 
the court properly instructed it to recon- 
sider its verdict upon the second count, 
and the verdict finally rendered thereon is 
consistent with law and was properly ac- 
cepted by the court. State v. Wilson, 218 
N.C. 556)°11 'S-E..2d 567" (1940): 

Evidence of Conversation. — Where the 
prosecutrix has testified upon the trial for 
the unlawfully carnally knowing or abusing 
an innocent female child over twelve and 
under fourteen (now sixteen) years of age, 
her testimony in answer to the questions 
of the solicitor, to the effect that she had 
told her mother on the day of the occur- 
rence, who was the only near relative pres- 
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ent, is admissible for the purpose of cor- 
roborating her other testimony. State v. 
Winder, 183 N.C. 776, 111 S.E. 530 (1922). 

Evidence of Age. — Prosecuting witness 
may give competent testimony as to her 
age. State v. Trippe, 222 N.C. 600, 24 
S.E.2d 340 (1948). 

Family Bible Entries Evidence of Child’s 
Age. — Authenticated entries in family 
Bible constitute competent evidence to 
prove age of child. State v. Hairston, 121 
NEGs 5S7OM2S8NS BS 492048977): 

Expression of Opinion by Court. — In 
prosecution under this section, the court, in 
summarizing the contentions of defendant, 
charged that defendant insisted that the 
jury should not find beyond a reasonable 
doubt that the prosecutrix was under six- 
teen years of age, “whereas the Biblical 
records and the testimony of her father and 
mother should satisfy you beyond a rea- 
sonable doubt that she is under sixteen 
years of age.” Held: The instruction con- 
stitutes an expression of opinion on an es- 
sential element of the crime charged, pro- 
hibited by § 1-180, and the error is not 
mitigated by construing the charge as a 
whole, nor may it be upheld as charging 
that the jury should find that the prosecu- 
trix was under sixteen years of age if 
they believed the uncontradicted testimony. 
State v. Wyont, 218 N.C. 505, 11 S.E.2d 
473 (1940). 

Use of term “statutory rape” in the 
charge was not prejudicial error where 
charge contained correct definition, and 
properly placed burden of proof on the 
State, as to each essential element of the 
offense. State v. Bullins, 226 N.C. 142, 36 
S.E.2d 915 (1946). 


Failure to give a correct charge on the 
element of age is error in a prosecution un- 
der this section. State v. Sutton, 230 N.C. 
244, 52 S.E.2d 921 (1949). 

Or Chastity. — Where defendant, in a 
prosecution for carnal knowledge of a girl 
over twelve and under sixteen years of age, 
offers evidence of the immoral character of 
the prosecutrix and denies his identity as 
the perpetrator of the offense, an instruc- 
tion which omits the age and chastity of 
prosecutrix as elements of the offense fails 
to meet the mandatory requirements of § 
1-180, and an exception thereto will be sus- 
tained. State v. Sutton, 230 N.C. 244, 52 
S.E.2d 921 (1949). 

Instruction Held Prejudicial—In a pros- 
ecution under this section, where defendant 
offered evidence of the immoral character 
of the prosecutrix and her sister and aunt, 
a charge that such testimony was not com- 
petent upon the question of guilt or inno- 
cence, but that it was material as bearing 
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upon the likelihood of defendant indulging 
in such conduct, was prejudicial error. 
State v. Sutton, 230 N.C. 244, 52 S.E.2d 
921 (1949). 

Evidence of Relations with Other Men. 
—In a prosecution under this section, it is 
not error to exclude evidence of improper 
relations between the prosecuting witness 
and another several months after the al- 
leged crime of the defendant. State v. 
Houpe, 207 N.C. 377, 177 S.E. 20 (1934). 

Evidence of Improper Advances of Sim- 
ilar Nature.—In a prosecution under this 
section allegedly committed upon defen- 
dant’s daughter, testimony of an older 
daughter, that within the past three years 
defendant several times had made to her 
improper advances of a similar nature, was 
competent solely for the purpose of show- 
ing intent or guilty knowledge. State v. 
Edwards, 224 N.C. 527, 31 S.E.2d 516 
(1944). 

Evidence Sufficient for Jury.—See State 
v. Barefoot, 241 N.C. 650, 86 S.E.2d 424 
(1955). 

Evidence that prosecutrix at the time al- 
leged was an innocent, virtuous woman, un- 
der sixteen years of age, and that defendant 
is the father of her illegitimate child, which 
was born shortly after she arrived at the 
age of sixteen, is sufficient to be submitted 
to the jury in a prosecution under this sec- 
tion. State v. Wyont, 218 N.C. 505, 11 
S.E.2d 473 (1940). 

Testimony by prosecutrix that defendant 
had “intercourse” with her and “raped” her 
is sufficient evidence of carnal knowledge 
to be submitted to the jury in a prosecution 
under this section. State v. Bowman, 232 
N.C. 374, 61 S.E.2d 107 (1950). 

Evidence held sufficient to support con- 
viction in a prosecution under this section. 
State v. Bryant, 228 N.C. 641, 46 S.E.2d 
847 (1948). 

Plea of Guilty May Not Be Withdrawn. 
—Upon the trial under this section of car- 
nally knowing a female child over twelve 
and under sixteen years of age, the defen- 
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dant may not enter a plea of guilty and 
thereafter withdraw the plea and enter a 
defense as a matter of right, and the sen- 
tence will be sustained in the absence of 
abuse of the court’s discretion. State v. 
Porter, 188 N.C. 804, 125 S.E. 615 (1924). 

Variance as to Time.—It is to the girl’s 
first act of intercourse with a man, when 
she is under sixteen years of age, that the 
law attaches criminality on the part of the 
man, and a variance between allegation and 
proof as to time is not material. State v. 
Trippe, 222 N.C. 600, 24 S.E.2d 340 
(1943). 

Time is not of the essence of the offense 
denounced by this section, and on trial of 
an indictment for carnal knowledge of a 
female under 16 years of age a variance 
between allegation and proof as to the date 
is not material, the statute of limitations 
not being involved. State v. Baxley, 223 
N.C. 210, 25 S.E.2d 621 (1943). 


Punishment.—The felony defined in this 
section is not one “for which no specific 
punishment is prescribed” within § 14-2, and 
the discretion of the court in fixing the 
punishment is limited only by N.C. Const., 
Art. I, § 14. A sentence of 30 years and hard 
labor is not a “cruel and unusual punish- 
ment” for an offense under this section. 
State v. Swindell, 189 N.C. 151, 126 S.E. 
417 (1925). 

Punishment by fine or imprisonment 
or both. in the discretion of the court 1s 
not a specific punishment and therefore 
comes within the purview of § 14-2. State 
v. Blackmon. 260 N.C. 352, 132 $.F.2d 880 
(1963), overruling State v. Swindell, 189 
N.G....151 90 126)-S. Bive4a7 9 (1025) 5. Statesy 
Gains 209iN.Gon275y 183 ¢5: Eis 300,,( 19386). 

Punishment for carnal knowledge of a 
female child over twelve and under sixteen 
years of age by a male person over eigh- 
teen years of age cannot exceed ten years’ 
imprisonment. State v. Grice, 265 N.C. 587, 
144 S.E.2d 659 (1965). 


Applied in State v. Lynn, 246 N.C. 80, 
97 S.E.2d 451 (1957). 


§ 14-27. Jurisdiction of court; offenders classed as delinquents.— 
All persons charged with a violation of § 14-26 under the age of sixteen years 
shall be subject to the jurisdiction of the juvenile court and such other courts as 
may hereafter exercise such jurisdiction, and shall be classed as delinquents and 
not as felons: Provided, that where the offenders agree to marry, the consent of 
the parent shall not be necessary: Provided further, that any male person con- 
victed of the violation of § 14-26 who is under eighteen (18) years of age, shall 
be guilty of a misdemeanor only. (1923, c. 140, s. 2; C. S., s. 4209 (a).) 


Editor’s Note.—This section is summa- 
rized and a brief history of the law given in 
1 N.C.L. Rev. 286. 


Session Laws 1947, c. 383, amending §§ 
14-319, 51-2 and 51-3, provides that its pro- 
visions shall in no wise affect this section. 
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ARTICLE 8 
Assaults 
14-28. Malicious castration. — If any person, of malice aforethought, 


shall unlawfully castrate any other person, or cut off, maim or disfigure any of 
the privy members of any person, with intent to murder, maim, disfigure, disable 
or render impotent such person, the person so offending shall suffer imprison- 
ment in the State’s prison for not less than five nor more than sixty years. (1831, 
c. 40, s.1; R. C., c. 34, s. 4; 1868-9, c. 167, s. 6; Code, s. 999; Rev., s. 3627; C. 


S., s. 4210.) 


Cross Reference——See notes under §§ 
14-29 and 14-30. 

Elements of the offense of maliciously 
maiming a privy member as condemned 
by this section are: (1) The accused must 
act with malice aforethought, (2) the act 
must be done on purpose and unlawfully, 
(3) the act must be done with intent to 
maim or disfigure a privy member of the 
person assaulted, and (4) there must be 
permanent injury to the privy member of 
the person assaulted. State v. Beasley, 3 
N.C. App. 323, 164 S.E.2d 742 (1968). 


Intent.—An intent to maim or disfigure 
a privy member is prima facie to be in- 
ferred from an act which does in fact dis- 
figure, unless the presumption be repelled 
by evidence to the contrary. State v. 
Beasley, 3 N.C. App. 323, 164 S.E.2d 742 
(1968). 

The offense of maiming a privy member 
condemned by § 14-29 is a lesser included 
offense of this section, proof of malice 
aforethought, or of a preconceived inten- 
tion to commit the maiming of the privy 
member, not being necessary to conviction 
under § 14-29. State v. Beasley, 3 N.C. 
App. 323, 164 S.E.2d 742 (1968). 

Nonsuit Denied Where Evidence Suffi- 
cient to Show Maiming without Malice.— 


In a prosecution upon an indictment charg- 
ing a malicious maiming of a privy mem- 
ber in violation of this section, defendant’s 
motion for nonsuit of the “felony charge” 
is properly denied where there is sufficient 
evidence to support conviction under § 14- 
29 of maiming a privy member without 
malice aforethought, both offenses being 
felonies, and the offense condemned by § 
14-29 being a lesser included offense of 
this section. State v. Beasley, 3 N.C. App. 
323, 164 S.E.2d 742 (1968). 

Appeal from Sentence for Punishment.— 
Upon conviction of the criminal offense in- 
hibited by this section, sentence of the 
court for a period within that allowed by 
statute will not be considered on appeal as 
a cruel or unusual punishment against the 
provision of N.C. Const., Art. I, § 14, or 
discriminatory against the principal ac- 
tor in committing the crime, when the 
others participating therein to a less extent 
have been sentenced for shorter terms, the 
sentences imposed being left largely in the 
discretion of the trial court, and in the 
absence of an abuse of this discretion not 
reviewable on appeal. State v. Griffin, 190 
N.C. 133, 129 S.E. 410 (1925). 


Cited in State v. Bass, 255 N.C. 42, 120 
S.E.2d 580 (1961). 


§ 14-29. Castration or other maiming without malice aforethought. 


—lIf any person shall, on purpose and unlawfully, but without malice aforethought, 
cut, or slit the nose, bite or cut off the nose, or a lip or an ear, or disable any 
limb or member of any other person, or castrate any other person, or cut off, 
maim or disfigure any of the privy members of any other person, with intent to 
kill, maim, disfigure, disable or render impotent such person, the person so of- 
fending shall be imprisoned in the county jail or State’s prison not less than six 
months nor more than ten years, and fined, in the discretion of the court. (17 54, 
B56, Py es pel Oly GOS 0urss: Cote mied Rip osl ce 40Ms) 2 RAC. e734, 98.475 
Code, s. 1000; Rev., s. 3626; C. S., s. 4211.) 


Cross Reference.—See note under § 14- 
30. 

History of Section.—See State v. Bass 
255 N.C. 42, 120 S.E.2d 580 (1961). 

The words “without malice aforethought” 
were included in this section to differ-n- 
tiate it from § 14-30, and make it clear and 
definite that allegation and proof of premed- 
itatior (prepense) are not a requirement in 


the prosecution of offenses under this sec- 
tion. State v. Bass, 255 N.C. 42, 120 S.E.2d 
580 (1961). 

Proof of Malice Aforethought Not Nec- 
essary.—Proof of malice aforethought, or 
of a preconceived intention to commit the 
maiming, is not necessary. State v. Gir- 
kin, 23 N.C. 121 (1840). 


Consent ot Victim No Detense.- ('nder 
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this section the elements of the offense of 
mayhem are the same as under the common 
law, and the consent of the victim does not 
constitute a detense in a prosecution under 
the statute. State v. Bass, 255 N.C. 42, 120 
S.E.2d 580 (1961). 

Lesser Included Offense of § 14-28.—The 
offense of maiming a privy member con- 
demned by this section is a lesser included 
offense of § 14-28, proof of malice afore- 
thought, or of a preconceived intention to 
commit the maiming of the privy member 
not being necessary to conviction under 
this section. State v. Beasley, 3 N.C. App. 
323, 164 S.E.2d 742 (1968). 
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Nonsuit Denied Where Evidence Suffi- 
cient to Show Maiming without Malice.— 
In a prosecution upon an indictment charg- 
ing a malicious maiming of a privy mem- 
ber in violation of § 14-28, defendant’s mo- 
tion for nonsuit of the “felony charge” 
is properly denied where there is sufficient 
evidence to support conviction under this 
section of maiming a privy member with- 
out malice aforethought, both offenses 
being felonies, and the offense condemned 
by this section being a lesser included 
offense of § 14-28. State v. Beasley, 3 N.C. 
App. 323, 164 S.E.2d 742 (1968). 


§ 14-30. Malicious maiming.—If{ any person shall, of malice aforethought, 
unlawfully cut out or disable the tongue or put out an eye of any other person, with 
intent to murder, maim or disfigure, the person so offending, his counselors, abet- 
tors and aiders, knowing of and privy to the offense, shall, for the first offense, 
be punished by imprisonment in the State’s prison or county jail not less than four 
months nor more than ten years, and be fined, in the discretion of the court; 
and for the second offense shall be imprisoned in the State’s prison not less than 
five nor more than sixty years. (22 and 23 Car. II, c. 1 (Coventry Act) ; 1754, 
0 56,,RERIsA791; cA839 esd eo RetdS3 lye IRC oe 34. site Code se sur) 


Reyv., s. 3636; C. S., s. 4212.) 

History of Section.—See State v. Bass, 
255 N.C. 42, 120 S.E.2d 580 (1961). 

When Corpus Delicti Complete—Under 
this section the corpus delicti is complete, 
if the maim be committed on purpose, and 
with intent to disfigure, although without 
malice prepense. State v. Crawford, 13 N.C. 
425 (1830). 

“Malice Aforethought”?” Construed.— 
The words “malice aforethought” do not 
mean an actual, express or preconceived 
disposition; but import an intent, at the 
moment, to do, without lawful authority, 
and without the pressure of necessity, that 
which the law forbids. State v. Craw- 
ford, 13 N.C. 425 (1830). 

Malicious Intent Express or Implied. — 
The malicious intent to maim or disfigure 
may either be expressed or implied from 
circumstances. State v. Irwin, 2 N.C. 112 
(1794). 

Proof of Grudges or Threatenings Not 
Necessary. — And proof of antecedent 
grudges, threatenings or an express design 
is not necessary. State v. Irwin, 2 N.C. 112 
(1794). 

Presumptions.—An intent to disfigure is 
prima facie to be inferred from an act 
which does in fact disfigure, unless that 
presumption be repelled by evidence on 
the part of the accused of a different in- 
tent, or at least of the absence of the in- 
tent mentioned in the statute. State v. 
Girkin, 23 N.C. 121 (1840). 

What Constitutes Maiming.—To consti- 


tute maiming under this statute, by biting 
off an ear, it is not necessary that the 
whole ear shall be bitten off—it is suffi- 
cient if a part only is taken off, provided 
enough is taken off to alter and impair the 
natural personal appearance, and, to ordi- 
nary observation, to render the person less 
comely. State v. Girkin, 23 N.C. 121 (1840). 

“To wound” is distinguished from “to 
maim” in that the latter implies a perma- 
nent injury to a member of the body or 
renders a person lame or defective in bod- 
ily vigor. State v. Malpass, 226 N.C. 403, 
38 S.E.2d 156 (1946). 


Where there was no evidence of perma- 
nent injury to the privy parts of the prose- 
cuting witness, it was error for the court 
to submit to jury the question of the guilt 
of defendant under this section. State v. 
Malpass, 226 N.C. 403, 38 S.E.2d° 156 
(1946). 

Conviction for Loss of Eye. — Constru- 
ing this section in connection with the 
history of legislation on the subject, it is 
held that thereunder the loss of an eye is 
not included in the offense of mayhem, 
and though the infliction thereof without 
malice may neither be sustained as pro- 
vided by § 14-29, nor under the common 
law, requiring that the offense should have 
been committed with malice, yet upon 
proper evidence a conviction may be had 
of an assault with a deadly weapon and an 
assault with serious damages, as a less de- 
gree of the crime charged under the pro- 
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visions of § 14-29. State v. Wilson, 188 
N.C. 781, 125 S.E. 612 (1924). 

First Blow or Sudden Affray. — The 
first blow, or a sudden affray, does not 
palliate the offense of maiming under the 
act of 1791; for if it did, the statute would 
be of little avail. State v. Crawford, 13 N.C. 
425 (1830). 

Same—Accident or Self-Defense.—When 
the act is proved, the law presumes that 
it was done on purpose. The burden is 
therefore upon defendant to show that it 
was done accidentally or in self-defense. 
State v. Evans, 2 N.C. 281 (1796); State 
v. Skidmore, 87 N.C. 509 (1882). 

Indictment — Necessary Allegations. — 
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An indictment, for biting off ear, must 
state the offense to be done on purpose, 
as well as unlawfully. State v. Ormond, 
18 N.C. 119 (1834). 

Same—Unnecessary Allegations. — But 
it need not be alleged whether it was the 
right or left ear. State v. Green, 29 N.C. 
39 (1846). 

Same—Sufficient Allegations.—An indict- 
ment charging the defendant with unlaw- 
fully, wilfully, feloniously and with malice 
aforethought putting out the right eye of 
named person with her thumbs with intent 
to maim and disfigure named person charges 
a violation of this section. State v. Atkins, 
242 N.C. 294, 87 S.E.2d 507 (1955). 


§ 14-30.1. Malicious throwing of corrosive acid or alkali.—lf any per- 


son shall, of malice aforethought, knowingly and wilfully throw or cause to be 
thrown upon another person any corrosive acid or alkali with intent to murder, 
maim or disfigure and inflicts serious injury not resulting in death, he shall be 
guilty of a felony and shall be punished by imprisonment in the State prison for a 
term of not less than four (4) months nor more than ten (10) years. (1963, c. 


354.) 


§ 14-31. Maliciously assaulting in a secret manner.—If any person 
shall in a secret manner maliciously commit an assault and battery with any deadly 
weapon upon another by waylaying or otherwise, with intent to kill such other 
person, notwithstanding the person so assaulted may have been conscious of the 


presence of his adversary, he shall be guilty of a felony punishable by a fine or 


imprisonment for not less than one nor more than twenty years, or both such fine 


and imprisonment. (1887, c. 32; Rev., s. 3621; 1919, c. Fda au ereg te hci OA Bo yal helo 


c. 602, s. 1.) 


Cross Reference. — As to an assault in 
this State injuring person in another state, 
see § 15-132. 

Editor’s Note. — The 1969 anrendment 
rewrote the provisions relating to punish- 
ment. 

The felony described in this section is 
often referred to as malicious secret as- 
sault and battery with a deadly weapon. 
State v. Lewis, 274 N.C. 438, 164 S.E.2d 
177 (1968). 

Effect of Words “or Otherwise”. — 
The legislature, after denouncing as crim- 
inal secret assaults with intent to kill, and 
after giving one explicit illustration, added 
the words “or otherwise,” in order to pre- 
vent the application of the maxim expres- 
sio unius exclusio alterius, thus including 
every other manner of making secret at- 
tempts, regardless of the attendant cir- 
cumstances. State v. Shade, 115 N.C. 757, 
20 S.E. 537 (1894). 

Assault with Intent to Commit Murder. 
Attempts to commit any of the four 
capital offenses were formerly felonies, 
but during the prosecution for “Ku Klux” 
troubles the offense of assault with intent 
to commit murder was reduced to a sim- 
ple misdemeanor. The act of 1887, ch. 





32, restored the grade of the offense to a 
felony, except in those cases in which it 
is committed openly, giving the assailed 
an opportunity to know his assailant. State 
v. Telfair, 109 N.C. 878, 13 S.E. 726 (1891); 
State v. Harris, 120 N.C. 577, 26 S.E. 774 
(1897). 

What Constitutes Secret Assault. — 
While it is not required for the convic- 
tion of a secret assault, under the provi- 
sions of this section, that the assailed 
should not have been aware of the pres- 
ence of his assailant, it is necessary that 
the purpose of the assailant be not previ- 
ously made known to him; and where the 
evidence does not tend to show that it was 
a secret assault, within the intent and 
meaning of the statute, an instruction to 
the contrary is reversible error. State v. 


Oxendine, 187 N.C. 658, 122 S.E. 568 
(1924). 
Same—Assault from Behind. — An as- 


sault made from behind and in such a 
manner as to prevent the person assaulted 
from knowing who his assailant is, or that 
the blow is about to be struck, is a secret 
assault. State v. Harris, 120 N.C. 577, 26 
S.E. 774 (1897). 

Same—Assault by Means of Poison. — 
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An assault by means of poison comes 
within the intent of our statutes making 
an assault with a deadly weapon with 
intent to kill punishable as a felony. State 
v:) Aldermanmig $2.4N.C: 0917," 110. S059 
(1921). 

Same—Assault Facing Victim. — Where 
one, facing another or walking up in front 
of him, draws a pistol from a hip-pocket 
and shoots him without warning, it is not 
a secret assault, within the meaning of 
this section. State v. Patton, 115 N.C. 753, 
20 S.E. 538 (1894). 

Same—Sufficiency. — For sufficiency of 
evidence to prove a secret assault, see 
State v. Bridges, 178 N.C. 733, 101 S.E. 29 
(1919). 

Indictment — Necessary Allegations. — 
Indictment omitting the words “by way- 
laying or otherwise,” is sufficient. State v. 
Shade, 115 N.C:.%57, 20 S-:E. 537°(1894): 

Elements of Offense, Burden of Proof. 
—QOn a trial under a criminal indictment 
the burden is on the State to show beyond 
a reasonable doubt the ingredients or ele- 
ments necessary to constitute the statu- 
tory offense, or the lower degree of the 
same crime for which a verdict is permis- 
sible and where assault and battery, pro- 
hibited by this section, are charged, the 
State must accordingly show that it was 
maliciously done with a deadly weapon, 
secretly by waylaying or otherwise, etec., 
with intent to kill, and when the evidence 
is conflicting, it is an expression of opin- 
ion inhibited by § 1-180, for the judge to 
charge the jury that if they believe the 
evidence, a cold-blooded and cruel assault 
had been committed. State v. Kline, 190 
N.C.91.77,9 129 5S. Bf 4177 (1925)2 

Evidence Permissible to Show Malice, 
etc.—As bearing on the question of malice 
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and felonious intent, the State was allowed 
to show that, a week or two before the 
happening of the offenses charged in the 
bill of indictment, the defendant had been 
seen about the home of the prosecuting 
witness; that he had shot at his house and 
threatened to shoot him. State v. Miller, 
189 N.C, 695, 128 S.E. 1 (1925). 


Instruction. — For charge not suff- 
ciently explaining the offense, see State v. 
Vanderburg, 200 N.C. 713, 158 S.E. 248 
(1931). 


Verdict for Simple Assault——Upon the 
trial of an indictment charging a secret 
felonious assault, verdict may be rendered 
for simple assault. State v. Jennings, 104 
N.C. 774, 10 S.E. 249 (1889). 

An indictment charging a felonious as- 
sault with intent to kill as defined in this 
section, embraces as a lesser degree of the 
crime charged the offense of assault with 
a deadly weapon, and where the evidence 
is sufficient to sustain a verdict of the of- 
fense charged, defendant may not com- 
plain of a verdict of guilty of the lesser of- 
fense. State v. High, 215 N.C. 244, 1 S.E.2d 
563 (1939). 


Applied in State v. Brock, 234 N.C. 390, 
67 S.E.2d 282 (1951), aff'd, Brock v. North 
Carolina, 344 U:S. 4242/78 °S.-Ce 349, 97 
L. Ed. 456 (1953); State v. Stevens, 264 
N.C. 737, 142 S.E.2d 588 (1965); State v. 
Lewis, 1 N.C. App. 296, 161 S.E.2d 497 
(1968). 

Cited in State v. Jarrell, 233 N.C. 741, 
65 S.E.2d 304 (1951); State v. Strickland, 
192 N.C. 253, 134 S.E. 850 (1926); State v. 
Potter} 221 1N. Cy 153,0194S. bodes 7 194aye 
state iv. Perry, 225) N.Co174> 33 sSithed 
869 (1945); State v. Williams, 229 N.C. 
348, 49 S.E.2d 617 (1948). 


§ 14-32. Assault with a firearm or other deadly weapon with in- 


tent to kill or inflicting serious injury; punishments.—(a) Any person 
who assaults another person with a firearm or other deadly weapon of any kind 


with intent to kill and inflict serious injury is guilty of a felony punishable under 
G.S. 14-2. 


(b) Any person who assaults another person with a firearm or other deadly 
weapon per se and inflicts serious injury is guilty of a felony punishable by a 
fine or imprisonment for not more than five years, or both such fine and im- 
prisonment. 


(c) Any person who assaults another person with a firearm with intent to 
kill is guilty of a felony punishable by a fine or imprisonment for not more than 
five years, or both such fine and imprisonment. (1919, c. 101; C. S., s. 4214; 
LOS i erao.8> 30)? 1969. .c O02 sea 24) 


Cross Reference. — As to assault in this 
State resulting in injury in another state, 
see § 15-132. 

Editor’s Note. — The 1969 amendment 
rewrote this section. 


The cases cited in the note below were 


decided prior to the 1969 amendment. 


Section Creates New Offense—By the 


passing of this section the legislature in- 
tended to create a new offense of higher 
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degree than the common-law crime of as- 
sault with intent to kill. State v. Jones, 
258 N.C. 89, 128 S.E.2d 1 (1962). 

The felony described in this section is 
often referred to as felonious assault. State 


We Lewis, 274°-.N.C, 438, 164 Sid 177 
(1968). 
Elements of Offense. — In order for a 


conviction of crime under the provisions 
of this section there must be a charge and 
evidence thereon of five essential elements: 
an assault, the use of a deadly weapon, the 
intent to kill, infliction of serious injury, 
death not resulting, and while an assault 
does not necessarily include a_ battery, 
where serious injury is inflicted a battery 
is necessarily implied. State v. Hefner, 
199 N.C. 778, 155 S.E. 879 (1930). 

To warrant the conviction of an accused 
of a felonious assault and battery under 
this section on the theory that he partic- 
ipated in the offense as a principal in the 
first degree, the State must produce evi- 
dence sufficient to establish beyond a rea- 
sonable doubt that he did these four 
things: (1) committed an assault and 
battery upon another; (2) committed the 
assault and battery with a deadly weapon; 
(3) committed the assault and battery with 
intent to kill the victim of his violence; and 
(4) thus inflict on the person of his victim 
serious injury not resulting in death. State 
v. Birchfield, 235 N.C. 410, 70 S.E.2d 5 
(1952). 

The statutory offense under this section 
embodies (1) assault, (2) with a deadly 
weapon, (3) the use of the weapon must 
be with intent to kill, (4) the result of the 
use must be the inflicting of serious injury, 
(5) which falls short of causing death. 
State v. Jones, 258 N.C. 89, 128 S.E.2d 1 
(1962). 

The crime of felonious assault, created 
and defined by this section, consists of 
these essential elements: (1) an assault, (2) 
with a deadly weapon, (3) with intent to 
kill, (4) inflicting serious injury, (5) not 
resulting in death. State v. Meadows, 272 
N.C. 327, 158 S.E.2d 638 (1968). 

A specific intent to kill is an essential 
element of felonious assault. State vy. Mea- 
dows, 272 N.C. 327, 158 S.E.2d 638 (1968). 

Effect of Omitting Averment of Serious 
Injury. — An indictment charging assault 
with intent to kill, without averment of the 
infliction of serious injury, charges a mis- 
demeanor. State v. Floyd, 241 N.C. 298 
84 S.E.2d 915 (1954). 

The term “inflicts serious injury” means 
physical or bodily injury resulting from an 
assault with a deadly weapon with intent 
to kill. State v. Jones, 258 N.C. 89, 128 


’ 
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S.E.2d 1 (1962); State v. Ferguson, 261 
N.C. 558, 135 S.E.2d 626 (1964). 

Facts of Particular Case Are Determina- 
tive.— Whether serious injury has been in- 
flicted must be determined according to the 
particular facts of each case. State v_ Jones, 
258ioN.Gin89) 1286 S.Bied ya. (1962): 
State v. Ferguson, 261 N.C. 558, 135 S.E.2d 
626 (1964). 

Injury Must Fall Short of Causing 
Death.—The injury must be serious but it 
must fall short of causing death. State v. 
Jones, 258 N.C. 89, 128 S.E.2d 1 (1962); 
State v. Ferguson, 261 N.C. 558, 135 
S.E.2d 626 (1964); State v. Meadows, 
272 N.C. 327, 158 S.E.2d 638 (1968). 

“Serious Damage” and “Serious Injury” 
Not Synonymous.— The term “serious dam- 
age done’’ necessary to take an assault case 
from a justice of the peace is not synony- 
mous with the term “inflicts serious injury 
not resulting in death,"’ as used in this sec- 
tion. State v. Jones, 258 N.C. 89, 128 S.E.2d 
1 (1962). 

The law will not ordinarily presume a 
murderous intent where no homicide is 
committed. This is a matter for the State 
to prove. State v. Ferguson, 261 N.C. 
558, 135 S.E.2d 626 (1964). 

The admission or proof of an assault 
with a deadly weapon. resulting in serious 
injury, but not in death, cannot be said, 
as a matter of law, to establish a presump- 
tion of felonious intent, or intent to kill. 
State v. Ferguson, 261 N.C. 558, 135 S.E.2d 
626 (1964). 

A person might intentionally and with- 
out justification or excuse assault another 
with a deadly weapon and inflict upon him 
serious injury not resulting in death, but 
such an assault would not establish a pre- 
sumption of felonious intent, or the in- 
tent to kill. Such intent must be found by 
the jury as a fact from the evidence. 
State v. Ferguson, 261 N.C. 558, 135 S.E.2d 
626 (1964). 

Intent to Kill May Be Inferred from 
Circumstances.—An intent to kill may be 
inferred from the nature of the assault, 
the manner in which it was made, the con- 
duct of the parties, and other relevant cir- 
cumstances. State v. Ferguson, 261 N.C. 
558, 185 S.E.2d 626 (1964). 

An intent to kill is a mental attitude, 
and ordinarily it must be proved, if proven 
at all, by circumstantial evidence; that is, 
by proving facts from which the fact 
sought to be proven may be reasonably 
inferred. State v. Ferguson, 261 N.C. 558. 
135 S.E.2d 626 (1964). 


Included Offense. — Assault with a 
deadly weapon under § 14-33 is an essen- 
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tial element of the felony created and de- 
fined by this section, being an included 
“less degree of the same crime.” State v. 
Weaver, 264 N.C. 681, 142 S.E.2d 633 
(1965). 

An indictment sufficiently charging de- 
fendant with assault with a deadly weapon, 
to wit, a pistol, with intent to kill and in- 
flicting serious injury not resulting in 
death, includes the offense of assault with 
a deadly weapon. State v. Caldwell, 269 
N.C. 521, 153 S.E.2d 34 (1967). 

The offense of an assault with a deadly 
weapon with intent to kill under § 14-33, 
a general misdemeanor, is a lesser included 
offense of the felony charged in a bill of 
indictment drawn under this section. State 
v. Burris, 3 N.C. App. 35, 164 S.E.2d 52 
(1968). 

An indictment charging an assault with 
a deadly weapon, with intent to kill, in- 
flicting serious injury, not resulting in 
death, includes the lesser offense of as- 
sault with a deadly weapon. State v. Lane, 
1 N.C. App. 539, 162 S.E.2d 149 (1968). 

Law of Self-Defense Applicable. — The 
law of self-defense in cases of homicide 
applies also in cases of assault with intent 
to kill, and an unsuccessful attempt to kill 
cannot be justified unless the homicide 
would have been excusable if death had 
ensued. It follows that where an accused 
has inflicted wounds upon another with 
intent to kill such other, he may be ab- 
solved from criminal liability for so doing 
upon the principle of self-defense only in 
case he was in actual or apparent danger 
of death or great bodily harm at the hands 
of such other. State v. Anderson, 230 N.C. 
54, 51 S.E.2d 895 (1949). 

Indictment Necessary.—A charge of as- 
sault with a deadly weapon with intent to 
kill, resulting in serious injury, is a charge 
of a felony, under this section, and defen- 
dant may not be put to answer thereon but 
by indictment. State v. Clegg, 214 N.C. 675, 
200 S.E. 371 (1939). 

An indictment which follows substanti- 
ally the language of this section as to its 
essential elements meets the requirements 
of law. State v. Randolph, 228 N.C. 228, 
45 S.E.2d 132 (1947); State v. Wiggs, 269 
N.C. 507, 153 S.E.2d 84 (1967); State v. 
Lane, 1 N.C. App. 539, 162 S.E.2d 149 
(1968). 

An indictment which does not incorpo- 
rate the word “feloniously” or charge that 
the offense is a felony cannot support a 
conviction of an offense greater than a 
misdemeanor. State v. Price, 265 N.C. 703, 
144 S$.E.2d 865 (1965). 

Where the solicitor sets out to charge 
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defendant with the crime of felonious as- 
sault as defined in this section, yet he fails 
to incorporate in it the word “feloniously,” 
the indictment does not charge a felony. 
State v. Price, 265 N.C. 703, 144 S.E.2d 
865 (1965). 

In an indictment charging an assault 
with intent to kill “and murder” the words 
“and murder” are surplusage and place no 
additional burden on the State. State v. 
Plemmons, 230 N.C. 56, 52 S.E.2d 10 (1949). 

“A certain knife’ is a sufficient descrip- 
tion of the weapon in an indictment for 
assault with a deadly weapon with intent 
to kill. State v. Randolph, 228 N.C. 228, 
45 S.E.2d 132 (1947); State v. Wiggs, 269 
N.C. 507, 153 S.E.2d 84 (1967). 

Indictment Held Sufficient—An indict- 
ment charging that defendant assaulted a 
named person with intent to kill and did 
inflict serious and permanent bodily in- 
juries not resulting in death by setting his 
victim afire, is sufficient to charge an as- 
sault where serious injury was inflicted. 
State v. Price, 265 N.C. 703, 144 $.H.2d 
865 (1965). 

Injury Need Not Be Described in In- 
dictment. — In an indictment, under this 
section, it is not necessary to describe the 
injury further than in the words of the 
statute. State v. Gregory, 223 N.C, 415, 27 
S.E.2d 140 (1943). 

Evidence of Infliction of Serious Injury. 
—Evidence that several defendants in- 
dicted under the provisions of this section 
were discovered selling liquor in violation 
of our prohibition law, and that they were 
armed with pistols and blackjacks and 
acted in concert, and that one of them 
threatened the life of the officer attempt- 
ing to arrest them, and that the others 
participated by carrying the officer to a 
room of a garage where they beat him 
with a blackjack into unconsciousness, and 
carried him out into a field and left him 
there where later and alone he recovered 
consciousness, is sufficient for the convic- 
tion of them all of an asault with a deadly 
weapon with intent to kill, resulting in ser- 
ious injury, in violation of the statute. State 
v. Hefner, 199 N.C. 778, 155 S.E. 879 (1930). 

Evidence of Use of Deadly Weapon.— 
Where the evidence against the defen- 
dants, tried under an indictment for violat- 
ing this section tends to show an assault 
with a blackjack and other like instru- 
ments whereby they beat the one as- 
saulted into unconsciousness and carried 
him into a field where alone he eventually 
recovered consciousness, it is sufficient as 
to the use of'a deadly weapon in making 
the assault. State v. Hefner, 199 N.C. 778, 
155 S.E. 879 (1930). 
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Evidence of communicated threats was 
received with apparent approval in State 
v. Scott, 26 N.C. 409 (1844), and with 
explicit approval in State v. Turpin, 77 N.C. 
473, 24 Am. R. 455 (1877). It was denied 
in State v. Byrd, 121 N.C. 684, 28 S.E. 353 
(1897), in an obscure opinion and in State 
v. Skidmore, 87 N.C. 509 (1882), in an 
opinion which overlooked the two cases 
first cited. 11 N.C. L. Rev. 20. 


Instruction as to Serious Injury. Where 
the evidence is sufficient of an assault 
with a deadly weapon with intent to kill, 
not resulting in death, a charge by the 
judge to the jury that “serious injury” in- 
cluded “anything that would cause a 
breach of the peace,” is held not to be re- 
versible error to the defendant’s prejudice 
where all the evidence tends to show that 
serious injury was inflicted in violation of 
the statute. State v. Hefner, 199 N.C. 778, 
155 S.E. 879 (1930). 

Omission of “Assault with a Deadly 
Weapon” from Charge to Jury. — When 
accused is indicted, under this section, for 
an assault with intent to kill and with a 
deadly weapon, the omission, by the court 
in its charge, of “assault with a deadly 
weapon” from the catalogue of permis- 
sible verdicts, does not deprive the jury 
of the statutory authority to consider it. 
State v. Bentley, 223 N.C. 563, 27 S.E.2d 
738 (1943). 

The term “intent to kill” is self-explana- 
tory and the trial court is not required to 
define the term in its charge. State v. 
Plemmons, 230 N.C. 56, 52 S.E.2d 10 (1949). 


Erroneous Instruction Not Cured by 
Verdict.—An instruction that defendant’s 
admission of assault with a deadly weap- 
on, which resulted in serious injury, raised 
the presumption of defendant’s guilt of 
assault with a deadly weapon with intent 
to kill, resulting in serious injury, as 
charged, and placed the burden on defen- 
dant to satisfy the jury of matters in miti- 
gation or excuse, is not cured by a ver- 
dict of guilty of the misdemeanor of an 
assault with a deadly weapon, since the 
instruction required defendant to show to 
the satisfaction of the jury matters in 
mitigation or excuse before he could suc- 
cessfully ask for a verdict of not guilty. 
State v. Carver, 213 N.C. 150, 195 S.E. 349 


(1938). 
Burden of Proof. — This section under 
which the appealing defendant was in- 


dicted and convicted provides that any 
person who assaults another (1) with a 
deadly weapon, (2) with intent to kill, and 
(3) inflicts serious injury not resulting in 
death, shall be guilty of a felony and shall 
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be punishable by imprisonment in the 
State’s prison or be worked on the county 
roads for a period of not less than four 
months nor more than ten years. These 
three essential elements must be proved 
in order to warrant a conviction under the 
statute (State v. Crisp, 188 N.C. 799, 125 
S.E. 543 (1924)); and the burden is on the 
State to establish them all beyond a rea- 
sonable doubt, where the defendant enters 
a plea of “not guilty” to the charge con- 
tained in the bill of indictment. State v. 
Redditt, 189 N.C. 176, 126 S.E. 506 (1925). 

In prosecutions for felonious assault and 
for assault with a deadly weapon, it is not 
incumbent on a defendant to satisfy the jury 
he acted in self-defense. On the contrary, 
the burden of proof rests on the State 
throughout the trial to establish beyond a 
reasonable doubt that defendant unlaw- 
fully assaulted the alleged victim. State v. 
Fletcher, 268 N.C. 140, 150 S.E.2d 54 
(1966). 

State Must Prove Murderous Intent. — 
Upon a trial of one charged with using a 
deadly weapon in inflicting a serious in- 
jury not resulting in death, under this sec- 
tion, an instruction that the use of such 
weapon raises a presumption of felonious 
intent is reversible error, the fact of mur- 
derous intent being for the State to prove. 
State v. Gibson, 196 N.C. 393, 145 S.E. 
772 (1928). 

The deadly character of a weapon may 
be inferred by the jury from the manner 
of its use and the injury inflicted, and evi- 
dence of slashes with a knife across the 
upper arm and lower back along the belt 
line, producing cuts requiring 16 stitches 
to close, is sufficient for the jury to infer 
that the knife was a deadly weapon. State 
v. Randolph, 228 N.C. 228, 45 S.E.2d 132 
(1947). 

Admissibility of Evidence.—See State v. 
Oxendine, 224 N.C. 825, 32 S.E.2d 648 
(1945). 

The introduction in evidence of the 
weapon used is not requisite to the admis- 
sion of testimony as to the manner of its 
use and the injuries inflicted in establish- 
ing the character of the weapon as deadly. 
State v. Randolph, 228 N.C. 228, 45 S.E.2d 
132 (1947). 

Evidence that defendant said nothing 
to prosecutrix at the time he shot her, but 
that two weeks before he shot her he 
told her he was going to kill her, was 
competent and properly admitted in evi- 
dence in a prosecution under this section. 
State v. Heard, 262 N.C. 599, 138 S.E.2d 
243 (1964). 

Sufficiency of Evidence.—In a prosecu- 
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tion under this section it was held that the 
evidence was amply sufficient to sustain a 
verdict of “guilty of an assault with a 
deadly weapon.” State v. Cody, 225 N.C. 
38, 33 S.E.2d 71 (1945). 

Guilt of Lesser Degree of Offense. — 
Where the defendants are tried for violat- 
ing this section in making an assault with 
a deadly weapon with intent to kill, etc:, 
the action will not be dismissed when the 
undisputed evidence tends to show the as- 
sault was made with a deadly weapon. 
State v. Hefner, 199 N.C. 778, 155 S.E. 
879 (1930). 

Conviction of Simple Assault. — An in- 
struction directing verdict of guilty of at 
least simple assault is not erroneous when 
the prosecuting witness had been injured 
by being struck by some hard metallic 
substance in the defendant’s hand, which 
he did not see, causing his nose to be 
broken and other serious injuries. State v. 
Strickland, 192 N.C. 253, 134 S.E. 850 
(1926). 

A “whiplash” injury may or may not be 
a serious injury, depending upon its sever- 
ity and the painful effect it may have on 
the injured victim. State v. Ferguson, 261 
N.C. 558, 135 S.E.2d 626 (1964). 

Whether the assault is calculated to cre- 
ate a breach of the peace that would out- 
rage the sensibilities of the community 
does not adequately or correctly describe 
the infliction of serious injury contemplated 
by this section. State v. Jones, 258 N.C. 
89, 128 S.E.2d 1 (1962). 


Failure to instruct the jury with refer- 
ence to defendant’s right of self-defense in 
respect of repelling a nonfelonious assault 
is prejudicial error. State v. Fletcher, 268 
N.C. 140, 150 S.E.2d 54 (1966). 


Evidence Sufficient to Require Instruc- 
tion as to Defense of Third Person.—Evi- 
dence was sufficient to require an instruc- 
tion as to the right of the defendant, in- 
dicted for a felonious assault with a deadly 
weapon with intent to kill, as a private citi- 
zen to interfere with and prevent the pros- 
ecuting witness from committing a feloni- 
ous assault on a third person. State v. 
Hornbuckle, 265 N.C. 312, 144 S.E.2d 12 
(1965). 

Erroneous Instructions. — Instructions 
implying that defendant could not lawfully 
use force in self-defense unless he was 
threatened with death or great bodily 
harm were erroneous. State v. Fletcher, 
268 N.C. 140, 150 S.E.2d 54 (1966). 

Instructions implying that the burden of 
proof was on defendant to satisfy the jury 
that he acted in self-defense have no appli- 
cation in criminal prosecutions for feloni- 
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ous assault or assault with a deadly wea- 
pon. State v. Fletcher, 268 N.C. 140, 150 
S.E.2d 54 (1966). 

The following instruction did not prop- 
erly define the serious injury contem- 
plated by this section under which the 1n- 
dictment was drawn: “I instruct you in 
this case if you find beyond a reasonable 
doubt the assault was made with a gun 
under such circumstances as calculated to 
create a breach of the peace that would 
outrage the sensibilities of the community 
it would be an assault with a deadly weapon 
inflicting serious injury.” State v. Jones, 
258 N.C. 89, 128 S.E.2d 1 (1962). 

Verdict. — In a prosecution under this 
section a verdict of guilty of “assault with 
intent to harm but not to kill’ is a com- 
plete and sensible verdict, and supports 
judgment for a simple assault, the words 
“without intent to kill but with intent to 
harm” being mere surplusage. State v. 
Sumner, 269 N.C. 555, 153 S.E.2d 111 
(1967). 

Evidence Sufficient to Support Convic- 
tion.—See State v. Williams, 272 N.C. 273, 
158 S.E.2d 85 (1967); State v. Strater, 272 
N.C. 276, 158 S.E.2d 60 (1967). 

Evidence Insufficient to Sustain Verdict 
against Defendant—See State v. Jarrell, 
233 N.C. 741, 65 S.E.2d 304 (1951). 


Applied in State v. Cooper, 238 N.C. 
241, 77 S.E.2d 695 (1953); State v. Bridg- 
ers, 238 N.C. 677, 78 S.E.2d 756 (1953); 
State v. Cauley, 244 N.C. 701, 94 S.E.2d 
915 (1956); State v. Williams, 246 N.C. 
688, 99 S.E.2d 919 (1957); State v. Bull- 
ard, 253 N.C. 809, 117 S.E.2d 722 (1961); 
State v. Spencer, 256 N.C. 487, 124 S.E.2d 
175 (1962); State v. Rorie, 258 N.C. 162, 
128 S.E.2d 229 (1962); State v. Godwin, 
260 N.C. 580, 133 S.E.2d 166 (1963) ; State 
v. Childs, 265 N.C. 575, 144 S.E.2d 653 
(1965); State v. Cooper, 266 N.C. 644, 146 
S.E.2d 663 (1966); Housing Authority of 
City of Durham v. Thorpe, 267 N.C. 431, 148 
S.E.2d 290 (1966), rev'd, 386 U.S. 670, 87 
Sup. Ct. 515, 18 L. Ed. 2d 29 (1967); State 
v. Childs, 269 N.C. 307, 152 S.E.2d 453 
(1967); State v. Howard, 272 N.C. 144, 157 
S.E.2d 665 (1967); State v. Meadows, 272 
N.C. 327, 158 S.E.2d 638 (1968); State v. 
Jones, 229 N.C. 276, 49 S.E.2d 463 (1948); 
State v. Muse, 229 N.C. 536, 50 S.E.2d 311 
(1948); State v. Way, 231 N.C. 716, 58 
S.E.2d 716 (1950). 

Stated in State v. Goff, 205 N.C. 545, 
172 S.E. 407 (1934). 

Cited in State v. Holland, 234 N.C. 354, 
67 S.E.2d 272 (1951); State v. Wagstaff, 
235 N.C. 69, 68 S.E.2d 858 (1952); State 
v. Colson, 194 N.C. 206, 139 S.E. 230 (1927); 
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State v. Potter, 221 N.C. 153, 19 S.E.2d 257 
(1942); State v. Perry, 225 N.C. 174, 33 
S.E.2d 869 (1945); State vy. Williams, 229 
N.C. 348, 49 S.E.2d 617 (1948); State v. 
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Werst, 232 N.C. 330, 59 S.E.2d 835 (1950); 
State v. Lambe, 232 N.C. 570, 61 S.E.2d 
608 (1950). 


and affrays; simple and 


aggravated; punishments.—(a) Any person who commits a simple assault 
or a simple assault and battery or participates in a simple affray is guilty of a 
misdemeanor punishable by a fine not to exceed fifty dollars ($50.00) or im- 
prisonment for not more than thirty (30) days. 


(b) Unless his conduct is covered under some other provision of law providing 
greater punishment, any person who commits any aggravated assault, assault 


and battery, 


or affray is guilty of a misdemeanor punishable as provided in 


subsection (c) below. A person commits an aggravated assault or assault and 
battery if in the course of such assault or assault and battery he: 


(1) Uses a deadly weapon or other means or force likely to inflict serious 
injury or serious damage to another person; or 
(2) Inflicts serious injury or serious damage to another person; or 


Intends to kill another person; or 


(4) Assaults a female person, he being a male person; or 
(5) Assaults a child under the age of twelve years; or 


Assaults a public officer while such officer is discharging or attempt- 


ing to discharge a duty of his office. 
A person commits an aggravated affray if in the course of it he commits an ag- 


gravated assault or assault and battery. 


(c) Any aggravated assault, assault and battery, 


or affray is punishable by 


a fine not to exceed five hundred dollars ($500.00), imprisonment not to ex- 
ceed six (6) months, or both such fine and imprisonment if the offense is ag- 
gravated because of one of the following factors: 


(1) Inflicting serious damage to another person ; 
(2) Assaulting a female, by a male person; or 
(3) Assaulting a child under the age of twelve (12) years. 


Any other aggravated assault, assault and battery, or affray 


is punishable 


by a fine in the discretion of the court, imprisonment not to exceed two (2) years, 
or both such fine and imprisonment. (1870-1, c. 43, s. 2; 1873-4, c. 176, s. 6: 
18/0 .c.1.92, ss. 2-6. Codes: 987 5. Rev., §. 3620; 191 13'c.°193'-' G. S308 42155 
1933, c. 189; 1949, c. 298; 1969, c. 618, s. 1.) 


Cross Reference.—As to punishment for 
assault with intent to commit rape, see § 
14-22, 

Editor’s Note.—The 1969 amendment re- 
wrote this section. 


The cases cited in the note below were 
decided prior to the 1969 amendment. 

As to credit for time served under a va- 
cated judgment upon retrial and second 
conviction, see 44 N.C.L. Rev. 458 (1966). 

Opinions of Attorney General. — Mr. 
Charles B. Winberry, Seventh Judicial Dis- 
trict Prosecutor, 8/8/69. 

Constitutionality—When the punishment 
does not exceed the limits fixed by this sec- 
tion, it cannot be considered cruel and un- 
usual punishment in a constitutional sense. 
State v. Caldwell, 269 N.C. 521, 153 S.E.2d 
34 (1967). 


1B NC—12 


There is no statutory definition of as- 
sault in North Carolina, and the crime of 
assault is governed by common-law rules. 
State v. Roberts, 270 N.C. 655, 155 S.E.2d 
303 (1967). 

This section creates no new offense and 
relates only to punishment. Under its pro- 
visions all assaults and assaults and bat- 
teries not made felonious by other stat- 
utes are general misdemeanors punishable 
in the discretion of the court, except where 
no deadly weapon has been used and no 
serious damage done, the punishment may 
not exceed a fine of $50 or imprisonment 
for 30 days, unless the assault comes with- 
in one of the exceptions appearing in this 
section. Assaults and assaults and batter- 
ies upon a female by a man or boy over 18 
years of age are expressly excluded from 
the exceptions and they remain general 
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misdemeanors. State v. Jackson, 226 N.C. 
66, 36 S.E.2d 706 (1946). 
This section creates no new offense. It 


relates only to punishment. State v. 
Courtney, 248 N.C. 447, 1038 S.E.2d 861 
(1958). 


This section deals with punishment for 
various types of assault — all common-law 
offenses. State v. Jones, 258 N.C. 89, 128 
S.E.2d 1 (1962). 

The 1911 amendment to this section was 
not intended to create a separate and dis- 
tinct offense in law, to be known as an as- 
sault and battery by a man, or boy over 
eighteen years of age, upon a woman, for 
it was always a crime for a man, or a boy 
over eighteen years of age, to assault a 
woman. State v. Smith, 157 N.C. 578, 72 
S.E. 853 (1911); State v. Courtney, 248 
N.C. 447, 103 S.E.2d 861 (1958). 

That defendant is over eighteen years of 
age does not create a separate and distinct 
offense in a prosecution of such defendant 
for assault upon a female. State v. Beam, 
955 N.C. 347, 121 S.E.2d 558 (1961). 

This section does not create a new of- 
fense as to assaults on a female, but only 
provides for different punishments for var- 
ious types of assault. State v. Roberts, 270 
N.C. 655, 155 S.E.2d 303 (1967). 

Punishment — Extent. — While the lan- 
guage of this section authorizes a punish- 
ment for assault with or without intent to 
kill, by fine or imprisonment, or both, in 
the discretion of the court, it does not at 
all mean that the judge may change the 
character of punishment recognized and 
established by the law for such an offense, 
but that, within such limits, the extent of 
and imprisonment, or both, in the discre- 
tion of the trial judge, and his sentence 
may not be interfered with by the appel- 
late court, except in case of manifest and 
gross abuse. State v. Smith, 174 N.C. 
804, 93 S.E. 910 (1917). 

Where in a trial of an indictment, under 
§ 14-32, defendant is convicted of an assault 
with intent to kill and judgment rendered 
that defendant serve not less than three nor 
more than four years in the State’s prison, 
there is error, as the offense described in the 
verdict is at most a misdemeanor punishable 
by fine and imprisonment, or both, in the 
discretion of the court as provided by this 
section. State v. Gregory, 223 IN-Gee lose t 
S.E.2d 140 (1943). 

When no time is fixed by the statute, 
imprisonment for two years, as in the case 
of an assault with a deadly weapon, will 
not be held to be cruel and unusual, and 
violative of N.C. Const., Art. I, § 14. State 
vy. Crandall, 225 N.C. 148, 33 S.E.2d 861 
(1945). 
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Where the offense charged, an assault 
wherein serious damage was inflicted, was 
4 misdemeanor, conviction thereof did not 
support judgment of imprisonment in the 
State’s prison from two to five years. 
State v. Malpass, 226 N.C. 403, 38 S.E.2d 
156 (1946). 

An assault with a deadly weapon with 
intent to kill is a misdemeanor and sen- 
tence of six years in the State’s prison is 
not warranted. State v. Braxton, 265 N.C. 
342, 144 S.E.2d 5 (1965). 

Same—Limitation. — In conviction for 
simple assaults, where there is no intent to 
commit rape, and no deadly weapon used, 
and no serious bodily harm done, the pun- 
ishment is limited to a fine of $50, or im- 
prisonment for thirty days. State v. John- 
son, 94 N.C. 863 (1886); State v. Battle, 
130 N.C. 655, 41 S.E. 66 (1902), decided 
under former wording of section. 

In prosecution for assault with a deadly 

weapon, appealing defendant relied upon 
and introduced evidence of self-defense 
and of matters in justification. The trial 
court instructed the jury that under the 
indictment and evidence the appealing de- 
fendant might be convicted of assault with 
a deadly weapon or of a simple assault. 
The jury convicted defendant of simple 
assault, but in imposing judgment the 
court found as a fact that said simple as- 
sault inflicted serious injury, and imposed 
a sentence of four months on the roads. It 
was held that the verdict of simple assault 
was permissible under the indictment and 
evidence, and the court was without 
power to sentence the appealing defen- 
dant to more than thirty days’ imprison- 
ment. State v. Palmer, 212 N.C. 10, 192 
S.E. 896 (1937). 
Effect of Acquittal on Part of Verdict. 
—The fact that the jury convicted defen- 
dant of assault with a deadly weapon, after 
it had acquitted him in a previous part 
of the verdict of assault with a deadly 
weapon doing serious injury, does not en- 
title him to his discharge on his motion in 
arrest of judgment. State v. Bentley, 223 
N.C. 563, 27 S.E.2d 738 (1943). 

Jurisdiction Where No Deadly Weapon 
Used and No Serious Injury Done.—Long 
prior to the enactment of § 14-32, the legis- 
lature had dealt with the general subject of 
assault—including assault as known at the 
common law — and had attempted to lay 
down a schedule of punishments according 
to the aggravation of the offense, and at 
the same time, by the provisions of this 
section, carved out of the general jurisdic- 
tion of assaults given the courts an original 
and exclusive jurisdiction in the courts of 
the justice of the peace, where no deadly 
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weapon had been used and no serious injury 
inflicted. State v. Gregory, 223 N.C. 415, 
27 S.E.2d 140 (1943). 

Serious Damage or Use of Deadly Wea- 
pon Withdraws Jurisdiction from Justice 
of Peace.—If a deadly weapon is used, or 
“serious damage done,” jurisdiction is with- 
drawn from the justice of the peace. State 
v. Jones, 258 N.C. 89, 128 S.E.2d 1 (1962). 

Serious damage includes serious physical 
injury. State v. Jones, 258 N.C. 89, 128 
S.E.2d 1 (1962). 

But May Include Damage Other Than 
Bodily Injury.—Serious damage may in- 
clude damage other than bodily injury. 
State v. Jones, 258 N.C. 89, 128 S.E.2d 1 
(1962). 

An assailant may roll the victim in the 
mud, ruin his best Sunday suit, break his 
glasses, and destroy his watch. This “seri- 
ous damage done’’ removes jurisdiction of 
the case from a justice of the peace. State 
v. Jones, 258 N.C. 89, 128 S.E.2d 1 (1962). 

And Does Not Necessarily Involve Use 
of Deadly Weapon.—The term “serious 
damage done’ embraces results other than 
those arising from the use of a deadly 
weapon. State v. Jones, 258 N.C. 89, 128 
S.E.2d 1 (1962). 


Indictment Need Not Allege That Ac- 
cused Was Male Person over Eighteen.— 
Since it is not an essentia] element of the 
criminal offense under this section, it is 
not required that the indictment allege 
that the defendant was a male person over 
18 years of age at the time of the alleged 
assault. State v. Smith, 157 N.C. 578, 72 
S.E. 853 (1911); State v. Jones, 181 N.C. 
546, 106 S.E. 817 (1921); State v. Lefler, 
202 N.C. 700, 163 S.E. 873 (1932); State v. 
Courtney, 248 N.C. 447, 103 S.E.2d 861 
(1958). 


It is not necessary for the defendant’s 
age to be stated in the bill of indictment 
to convict him for an assault on a female, 
when the proof clearly shows that he was 
over eighteen at the time of the alleged 
assault, and on the trial no question was 
made as to that fact. State v. Beam, 255 
N.C. 347, 121 S.E.2d 558 (1961). 


Assault with a deadly weapon is a gen- 
eral misdemeanor, punishable by fine or 
imprisonment or both, “at the discretion 
of the court.” State v. Weaver, 264 N.C. 
681, 142 S.E.2d 633 (1965). 


An assault with a deadly weapon is a 
general misdemeanor. State vy. Burris, 3 
N.C. App. 35, 164 S.E.2d 52 (1968). 

An assault with a deadly weapon with 
intent to kill is a general misdemeanor. 
State v. Burris, 3 N.C. App. 35, 164 S.E.2d 
52 (1968). 
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And the maximum legal sentence there- 
for is two years. State v. Weaver, 264 
N.C. 681, 142 S.E.2d 633 (1965). 


The maximum punishment for a general 
misdemeanor is two years. State v. Burris, 
3 N.C. App. 35, 164 S.E.2d 52 (1968). 


It Is an Included Offense under § 14-32. 
—Assault with a deadly weapon is an es- 
sential element of the felony created and 
defined by § 14-32, being an included 
“less degree of the same crime.” State v. 
Weaver, 264 N.C. 681, 142 S.E.2d 633 
(1965). 


The offense of an assault with a deadly 
Weapon with intent to kill under this sec- 
tion, a general misdemeanor, is a lesser 
included offense of the felony charged in a 
bill of indictment drawn under § 14-32. 
State v. Burris, 3 N.C. App. 35, 164 
S.E.2d 52 (1968). 


Lesser Offense Included in Indictment 
for Assault with Intent to Rape.—An in- 
dictment charging assault with intent to 
commit rape includes the lesser offense of 
assault on a female. State v. Beam, 255 
N.C. 347, 121 S.E.2d 558 (1961). 


In a prosecution of a defendant for as- 
sault with intent to commit rape, nonsuit 
of the felony does not entitle the defen- 
dant to his discharge, but the State may 
put defendant on trial under the same in- 
dictment for assault on a female, defen- 
dant being a male over the age of 18. 
State v. Gammons, 260 N.C. 753, 133 
S.E.2d 649 (1963); State v. Walker, 4 N.C. 
App. 478, 167 S.E.2d 18 (1969). 

The marital relationship does not afford 
a license to commit assault. State vy. Sher- 
ron, 4 N.C. App. 386, 166 S.E.2d 836 
(1969). 

Fact That Accused Is under Eighteen 
Is Matter of Defense. — The presumption 
is that the male person charged is over 18 
years of age; and the fact, if it be a fact, 
that he is not over 18 years of age, rele- 
vant solely to punishment, is a matter of 
defense. State v. Smith, 157 N.C. 578, 72 
S.E. 853 (1911); State v. Jones, 181 N.C. 
546, 106 S.E. 817 (1921); State v. Lefler, 
202 N.C, 7007 163°9.E, 873 (1932); State v. 
Lewis, 224 N.C. 774, 32 S.E.2d 334 (1944); 
State v. Courtney, 248 N.C. 447, 103 
S.E.2d 861 (1958). 


If the defendant charged with an assault 
with intent to commit rape is under eigh- 
teen years of age, such fact is relevant 
only on the question of punishment and is 
a matter of defense. State v. Beam, 255 
N.C. 347, 121 S.E.2d 558 (1961). 

Plea of Not Guilty as Putting Accused’s 
Age in Issue.—Although not an essential 


355 


§ 14-33 


averment, if in fact the indictment charges 
that the defendant is a male person over 
the age of 18 years, it may be considered, 
nothing else appearing, that the defen- 
dant’s plea of not guilty is a denial of this 
nonessential averment: but where as in the 
instant case the indictment does not so 
charge it cannot be said that the defen- 
dant, simply by his plea of not guilty, puts 
in issue whether he was over 18 years of 
age at the time of the alleged assault. State 
vy. Courtney, 248 N.C. 447, 103 S.E.2d 861 


(1958). 
Age a Collateral Matter; How Deter- 
mined. — Whether defendant was over 18 


years of age is a collateral matter, wholly 
independent of defendant’s guilt or in- 
nocence in respect of the assault charged; 
and it would seem appropriate that this be 
determined under a special issue. Unless 
the necessity therefor is eliminated by de- 
fendant’s admission, this issue must be re- 


solved by a jury, not by a court. State v. 
Courtney, 248 N.C. 447, 103 S.E.2d 861 
(1958). 


The age of defendant relates only to the 
punishment. State v. Beam, 255 N.C. 347, 
121 S.E.2d 558 (1961). 

Proof of Assault with Intent to Commit 
Rape. — To convict a defendant on the 
charge of an assault with intent to commit 
rape, the State must prove not only an 
assault, but that defendant intended to 
gratify his passion on the person of the 
woman, and that he intended to do so, at 
all events, notwithstanding any resistance 
on her part. It is not necessary to com- 
plete the offense that the defendant retain 
the intent throughout the assault, but if 
he, at any time during the assault, have 
an intent to gratify his passion upon the 
woman, notwithstanding any resistance on 
her part, the defendant would be guilty of 
the offense. Intent is an attitude or emo- 
tion of the mind and is seldom, if ever, 
susceptible of proof by direct evidence. It 
must ordinarily be proven by circumstan- 
tial evidence, ie., by facts and circum- 
stances from which it may be inferred. 
State v. Walker, 4 N.C. App. 478, 167 
S.E.2d 18 (1969). 


Presumption That Accused Is over 
Eighteen. — Where a male defendant is 
charged with an assault upon a female 
there is a rebuttable presumption that de- 
fendant is over 18 years of age, which pre- 
sumption, in the absence of evidence to the 
contrary, is evidence to be considered by 
the jury; but this does not imply that the 
jury is not required to determine defen- 
dant’s age. State v. Lewis, 224 N.C. 774, 
32 S.E.2d 334 (1944), citing State v. Jones, 
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181 N.C. 546, 106 S.E. 817 (1921); State 
v. Lefler, 202 N.C. 700, 163 S.E. 873 (1932). 

The presumption that defendant was 
over eighteen years of age at the time of 
the alleged assault is evidence for consid- 
eration by the jury. State v. Lefler, 202 
N.C. 700,,163. S.E. 873 (1932); State v. 
Lewis, 224 N.C. 774, 32 S.E.2d 334 (1944); 
State v. Courtney, 248 N.C. 447, 103 S.E.2d 
861 (1958). 

There is a presumption that a male per- 
son charged with an assault with intent to 
commit rape, is over eighteen years of age. 
State v. Beam, 255 N.C. 347, 121 S.E.2d 
558 (1961). 

Jury to Determine Defendant’s Age.— 
In order to support the sentence as for a 
general misdemeanor it is required that 
the jury determine in its verdict specifi- 
cally or by reference to the charge, that 
defendant is a male and was over eighteen 
years of age at the time of the assault. 
State v. Grimes, 226 N.C. 523, 39 S.E.2d 
394 (1946). 

Where there is no finding by jury that 
defendant was a man or boy over eighteen 
years of age at the time of the assault, 
judgment is not supported by the verdict, 
and a venire de novo will be ordered. 
State v. Grimes, 226 N.C. 523, 39 S.E.2d 
394 (1946). 

Evidence Sufficient under Section.—Evi- 
dence that the prisoner wakened the pros- 
ecutrix while she was asleep in her own 
room at night by placing his hand upon 
her forehead, is sufficient to convict of an 
assault upon a female, etc., and a motion 
as of nonsuit thereon may not be granted, 
though such evidence is insufficient for a 
conviction of the intent to ravish her. 


State v. Hill, 181 N.C. 558, 107 S.E. 140 


(1921). 

Evidence that a negro man twenty-three 
years of age several times accosted a 
white girl fifteen years of age, on the 
streets of a town, with improper solicita- 
tion, resulting in her fleeing from him in 
a direction she had not intended to go, 
and, in her great fear of him, causing her 
to become nervous and to lose sleep at 
night, is held to be such evidence of vio- 
lence, begun to be executed with ability 
to effectuate it, as will come within the 
intent and meaning of this section making 
it a crime for a man or boy over eighteen 
years of age to assault any female person. 
State v. Williams, 186 N.C. 627, 120 S.E. 
224 (1923). 

Where a female was approached at 
night on a city street by defendant, who 
made improper proposals and indecently 
exposed his person, without touching the 
said female, who thereupon ran a short 
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distance to her home, the evidence is in- 
sufficient to support a conviction of as- 
sault with intent to commit rape, although 
it would warrant a conviction of an as- 
sault upon a female. State v. Gay, 224 N.C. 
141, 29 S.E.2d 458 (1944). 

In a criminal prosecution upon an in- 
dictment charging defendant with assault 
with intent to commit rape wherein de- 
fendant tendered to the court a plea of 
guilty of an assault upon a female, it was 
held that while the court found that the 
assault was aggravated, shocking and out- 
rageous to the sensibilities and decencies 
of right-thinking citizens, the court did 
not find the offense to be infamous and 
that the plea tendered by defendant, and 
accepted by the court, did not constitute 
a plea of guilty to an infamous offense, 
but, on the contrary, constituted a plea of 
guilty of a misdemeanor punishable as 
provided in this section. State v. Tyson, 
gee UN Ce 492, 27 S.E.2d 118 (1943). 

In State v. Moore, 227 N.C. 326, 42 
S.E.2d 84 (1947), the court held the evi- 
dence sufficient to sustain a verdict of 
guilty of assault upon a female. 

Evidence Insufficient—In State v. Sil- 
ver, 227 N.C. 352; 42° S.E-3d 208° (1947), 
the court held the evidence insufficient to 
Sustain a verdict of guilty of an assault 
upon a female. 

Burden to Prove Age below Eighteen. 
— The burden is upon the defendant, 
charged with an assault upon a woman, 
to show that he was under the age speci- 
fied in order to except his case, and it is 
not necessary to the validity of the bill 
that it state that he was over the age, as 
an assault upon a woman is a crime with- 
out regard to the age of the person who 
commits it, and the age merely relates to 
the degree of punishment and is not an 
element or ingredient of the offense 
charged. State v. Smith, 157 N.C. 578, 72 
S.E. 853 (1911). 

The burden of establishing the defense 
that he is under the age of eighteen rests 
on the defendant. State v. Morgan, 225 
N.C. 549, 35 S.E.2d 621 (1945); State v. 
Herring, C267 ON. Gr ela ay #9. .2de st9 
(1946); State v. Courtney, 248 N.C. 447, 
103 S.E.2d 861 (1958); State v. Beam, 255 
N.C. 347, 121 S.E.2d 558 (1961). 

Effect of Admission by Accused That 
He Is over Eighteen—When a male de- 
fendant, during the progress of his trial 
On an indictment charging an assault on 
a female or a more serious crime embrac- 
ing the charge of assault on a female, 
testifies that he is over eighteen years of 
age at the time of the alleged assault and 
there is no evidence or contention to the 
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contrary, the collateral issue as to defen- 
dant’s age need not be submitted to or an- 
swered by the jury. His testimony, under 
such circumstances, relating to such col- 
lateral issue, relevant solely to punishment, 
must be considered an admission on which 
the court may rely in the trial of the cause 
and in pronouncing judgment. State v. 
Courtney, 248 N.C. 447,.103 S.E.2d 861 
(1958), modifying in this connection. State 
v. Grimes, 226 N.C. 523, 39 S.E.2d 394 
(1946). 

Amendment of Warrant. — Where de- 
fendant enters a plea of guilty to a war- 
rant charging an assault upon a female 
and nothing more, the trial court is with- 
out authority, upon a later amendment of 
the warrant to charge that defendant was 
a male person over eighteen years of age, 
to enter judgment on the amended war- 
rant in the absence of a verdict of a jury 
or a plea of guilty by defendant to the 
warrant as amended, and sentence in ex- 
cess of that permitted by law for the ot- 
fense originally charged in the warrant 
will be set aside and cause remanded for 
trial upon the warrant as amended. State 
Velberiya cco NaGwr eeemie Lon ed 1423 
(1952). 

Evidence of Assault on Female.—Evi- 
Gence held sufficient to be submitted to 
the jury in a prosecution for assault on a 
female. State v. Allen, 245 N.C. 185, 95 
S.E.2d 526 (1956). 

For note as to the “show of violence” 
rule in North Carolina relative to an as- 
sault on a female, see 36 N.C.L. Rev. 198 
(1958). 

Sentence under Verdict of “Guilty of 
Simple Assault on a Female”.—In a pros- 
ecution for assault to commit rape a ver- 
dict of “guilty of simple assault on a fe- 
male” will support sentence for an assault 
on a female by a man or boy over eighteen 
years of age. State v. Beam, 255-N.C. 347, 
121 S.E.2d 558 (1961). 

Verdicts of “guilty of an assault wherein 
serious injury is inflicted,” is a sufficient 
finding of serious damage to remove these 
cases from the limitations under subsec- 
tion (b) of this section and to permit 
punishment under subsection (a) of this 
section; that is, by fine, or imprisonment, 
or both, in the discretion of the court. 
State v. Troutman, 249 N.C. 395, 106 
S.E.2d 569 (1959). 

Applied in State v. Barham, 251 N.C. 
207, 110 S.E2d 894 (1959); State v. 
Higgins, 266 N.C. 589, 146 S.E.2d 681 
(1966); State v. Cooper, 4 N.C. App. 210, 
166 S.E.2d 509 (1969). 

Cited in State v. Norman, 237 N.C. 205, 
74 S.E.2d 602 (1953); State v. Barbour, 
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243 N.C. 265, 90 S.E.2d 388 (1955); State 
v. Clayton, 251 N.C. 261, 111 S.E.2d 299 
(1959); State v. Parrish, 251 N Gao 74 eel 
S.E.2d 314 (1959); Bumper v. North Car- 
olina, 391 U.S. 543, 88 SGh Wives, Boek: 
Ed. 2d 797 (1968); In re Wilson, 3 N.C. 
App. 136, 164 S.E.2d 56 (1968); State v. 
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Jeffries, 3 N.C. App. 218, 164 S.E.2d 398 
(1968); State v. Stansberry, 197 N.C. 350, 
148 S.E. 546 (1929); State v. Griggs, 197 
N.C. 352, 148 S.E. 547 (1929); State v. 
Perry, 225 NiG.. 17433 .S.E.2d 869 (1945); 
State v. Lambe, 232 N.C. 570, 61 S.E.2d 
608 (1950). 


§ 14-33.1. Evidence of former threats upon plea of self-defense. 
—In any case of assault, assault and battery, or affray in which the plea of the 
defendant is self-defense, evidence of former threats against the defendant by the 


person alleged to have been assaulted by him, 
the altercation, shall be competent as bear- 


communicated to the defendant before 


if such threats shall have been 


ing upon the reasonableness of the claim of apprehension by the defendant of 


bodily harm, and also as bearing upon 


the amount of force which reasonably 


appeared necessary to the defendant, under the circumstances, to repel his as- 


sailant. (1969, c. 618, s. 2.) 


§ 14-34. Assaulting by pointing gun.—If any person shall point any gun 


or pistol at any person, either in fun or 


loaded or not loaded, he shall be guilty 


otherwise, whether such gun or pistol be 
of an assault, and upon conviction of the 


same shall be punishable by a fine not to exceed five hundred dollars ($500.00), 


imprisonment not to exceed six (6) 


(1889) c. 527; Kev.,s: BG22 CS ste 


Editor’s Note——The 1969 amendment 
substituted “punishable by a fine not to ex- 
ceed five hundred dollars ($500.00), im- 
prisonment not to exceed six (6) months, 
or both such fine and imprisonment” for 
“fned, imprisoned, or both, at the discre- 
tion of the court.” 


Intentional Pointing Pistol without Le- 
gal JustificationThe literal provisions 
of this section are subject to the qualifi- 
cation that the intentional pointing of a 
pistol is in violation thereof only if done 
wilfully, that is, without legal justification. 


Lowe v. Department of Motor Vehicles, 
244 N.C. 353, 93 S.E.2d 448 (1956); 
State v. Adams, 2 N.C. App. 282, 163 


S.E.2d 1 (1968). 


An officer, in making a lawful arrest, is 
not justified in pointing a loaded weapon 
at the person to be arrested except in good 
faith upon necessity, real or apparent. 
Lowe v. Department of Motor Vehicles, 
244 N.C. 353, 93 S.E.2d 448 (1956). 


Legal justification must be made to ap- 
pear, whether it be an individual who in- 
tentionally points a pistol at his assailant 
in the exercise of a perfect right of self- 
defense or an officer who does so in good 
faith in the discharge of his official duty 
and when necessary or apparently neces- 
sary either to defend himself or to make 
a lawful arrest or otherwise to perform his 
official duty. But the mere fact that he is 
an officer engaged in the performance of 
an official duty does not perforce exempt 
him from the provisions of this section. 


months, or both such fine and imprisonment. 


6: 1969, c. 618, s. 24.) 


Lowe v. Department of Motor Vehicles, 
244 N.C. 353, 93 S.E.2d 448 (1956). 

Is Negligence Per Se.—If any person 
intentionally points a pistol at any per- 
son, this action is in violation of this sec- 
tion and constitutes an assault. Moreover, 
such action, being in violation of the stat- 
ute is negligence per se; and if the pistol 
accidentally discharges, the injured per- 
son may recover damages for actionable 
negligence. Lowe v. Department of Motor 
Vehicles, 244 N.C. 353, 93 S.E.2d 448 
(1956). 

Where there is no evidence that defen- 
dant intentionally pointed his pistol at any- 
one this section does not apply, and an tn- 
struction that the violation of the statute, 
proximately resulting in injury and death, 
would constitute manslaughter, must be 
held for error. The State’s evidence of a 
statement by defendant to the effect that 
he was “dry firing” the pistol does not 
amount to evidence that defendant inten- 
tionally pointed the weapon at deceased, 
though it is competent upon the question 
of culpable negligence. State v. Kluck- 
hohn, 243 N.C. 306, 90 S.E.2d 768 (1956). 

Accidental Discharge of Gun — Man- 
slaughter. — Where one points a loaded 
gun at another, though without intention 
of discharging it, if the gun goes off 
accidentally and kills, it is manslaughter. 
State v. Coble, 177 N.C. 588, 99 S.E. 339 
(1919); State v. Boldin, 227 N.C. 594, 42 
S.E.2d 897 (1947). 

When one causes the death of another 
by an unlawful act which amounts to an 


358 


§ 14-341 


assault on the person, as pointing a gun 


under circumstances which would not ex-. 


cuse its discharge, he is guilty at least of 
manslaughter. State v. Stitt, 146 N.C. 643, 
61 S.E. 566 (1908). 

Where one engages in an _ unlawful 
and dangerous act, such as “fooling with 
an old gun”, ie., using a loaded pistol in a 
careless and reckless manner, or pointing it 
at another, and kills the other by accident, 
he would be guilty of an unlawful homicide 
or manslaughter. State v. Hovis, 233 N.C. 
359, 64 S.E.2d 564 (1951). 

With few exceptions, it may be said that 
every unintentional killing of a human be- 
ing proximately caused by a wanton or 
reckless use of firearms, in the absence of 
intent to discharge the weapon, or in the 
belief that it is not loaded, and under cir- 
cumstances not evidencing a heart devoid 
of a sense of social duty, is involuntary 
manslaughter. State v. Foust, 258 N.C. 453, 
128 S.E.2d 889 (1963). 

Same — Question of Guilt for Jury. — 
Where one pointed a gun at another and 
death ensued by its discharge evidence 
was sufficient to submit to the jury the 
question of the prisoner’s guilt or inno- 
cence of the crime of manslaughter. State 
v. Turnage, 138 N.C. 566, 49 S.E. 913 
(1905); State v. Limerick, 146 N.C. 649, 
61 S.E. 568 (1908). 

Gun Need Not Be Loaded.—In an in- 
dictment for assault with a deadly weap- 
on an instruction that if the State “had 
satisfied the jury beyond a reasonable 
doubt that the defendant pointed a pistol 
at the prosecutor, whether loaded or not, 


§ 14-34.1. Discharging firearm 
who wilfully or wantonly discharges a 


firearm into any building, 
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this would be an assault,” and to find the 
defendant guilty, was correct under the 
provisions of this section. State v. Atkin- 
son, 141 N.C. 734, 53 S.E. 228 (1906). 

Pointing Pistol in Pocket.—An instruc- 
tion that if the jury were satisfied beyond 
a reasonable doubt that the defendant had 
a pistol in his coat pocket and “with pistol 
and hand on the inside of his pocket, he 
pointed the pistol at the prosecutor, this 
would be an assault,” is not error. State 
v. Atkinson, 141 N.C. 734, 53 S.E. 228 
(1906). 

Evidence of Guilt. — Defendant, point- 
ing gun at the prosecutor, was, under the 
circumstances, guilty of an assault at 
common law, if not under this section. 
State v. Scott, 142 N.C. 582, 55 S.E. 69 
(1906). 

Variance. — Where warrant charged de- 
fendant with assaulting prosecutrix with 
a deadly weapon, to wit, a pistol, by point- 
ing the pistol at her, her testimony that the 
defendant pointed a “gun” at her was suf- 
ficient to carry the case to the jury as tend- 
ing to show a violation of this section. 
State v. Barnes, 253 N.C. 711, 117 S.E.2d 
849 (1961). 

Applied in State v. Williamson, 238 
N.C. 652, 78 S.E.2d 763 (1953); State v. 
Hammonds, 1 N.C. App. 448, 161 S.E.2d 
749 (1968); State v. Head, 214 N.C. 700, 
200 S.E. 415 (1939). 

Cited in State v. Newton, 251 N.C. 151, 
110 S.E.2d 810 (1959); Whitlow v. South- 
ern Ry., 217 N.C. 558, 8 S.E.2d 809 (1940); 
State v. Lambe, 232 N.C. 570, 61 S.E.2d 
608 (1950). 


into occupied property.—Any person 
firearm into or attempts to discharge a 
structure, vehicle, aircraft, watercraft, or other con- 


veyance, device, equipment, erection, or enclosure while it is occupied is guilty 
of a felony punishable as provided in § 14-2. (1969 NoR341 CP SOD) “sni72) 


Editor’s Note. — The 1969 amendment 
rewrote this section. 


§ 14-34.2. Assault with a firearm upon law-enforcement officer or 


fireman.—Any person who shall commit an 


assault with a firearm upon any 


law-enforcement officer or fireman while such officer or fireman is in the perfor- 
mance of his duties shall be guilty of a felony and shall be fined or imprisoned for 
a term not to exceed five years in the discretion of the court. (1969, c. 1134.) 


ARTICLE 9, 
Hazing. 


§ 14-35. Hazing; definition and punishment.—It shall be unlawful for 
any student in any college or school in this State to engage in what is known as 
hazing, or to aid or abet any other student in the commission of this offense. For 
the purposes of this section hazing is defined as follows: “to annoy any student by 
playing abusive or ridiculous tricks upon him, to frighten, scold, beat or harass 


359 


§ 14-36 


Cu. 14. CrrmInAL Law 


§ 14-39 


him, or to subject him to personal indignity.” Any violation of this section shall 


constitute a misdemeanor punishable by 


a fine not to exceed five hundred dollars 


($500.00), imprisonment for not more than six months, or both. (1913, c. 169, 


ss, t, 2, 3,47 C..S.,.8.. 4217 ;1969,'¢, 1224, 's. i) 


Editor’s Note. — The 1969 amendment 
added, at the end of the section, “punish- 
able by a fine not to exceed five hundred 


dollars ($500.00), imprisonment for not 
more than six months, or both.” 


§ 14-36. Expulsion from school; duty of faculty to expel.—Upon con- 
viction of any student of the offense of hazing, or of aiding or abetting in the com- 
mission of this offense, he shall, in addition to any punishment imposed by the 
court, be expelled from the college or school he is attending. The faculty or gov- 
erning board of any college or school charged with the duty of expulsion of stu- 
dents for proper cause shall, upon such conviction at once expel the offender, and 
4 failure to do so shall be a misdemeanor. (1913, c. 169, ss. 5, 6; C. S., s. 4218.) 


14-37. Certain persons and schools excepted; copy of article to be 
posted.—This article shall not apply to females, nor to schools or colleges not 
keeping boarders, nor to schools keeping less than ten student boarders. A copy 
of this article shall be framed and hung on display in every college or school to 
which it applies. (1913, c. 169, s. 3; C. S., s. 4219.) 


§ 14-38. Witnesses in hazing trials; no indictment to be founded 
on self-criminating testimony.—In all trials for the offense of hazing any 
student or other person subpoenaed as a witness in behalf of the State shall be re- 


quired to testify if called upon to do so: 


Provided, however, that no student or 


other person so testifying shall be amenable or subject to indictment on account 
of, or by reason of, such testimony. (1913, c.169,s28;'C. $.,s. 4220.) 


ARTICLE 10. 


Kidnapping and Abduction. 


§ 14-39. Kidnapping.—It shall be unlawful for any person, firm or cor- 
poration, or any individual, male or female, or its or their agents, to kidnap or 
cause to be kidnapped any human being, or to demand a ransom of any person, 
firm or corporation, male or female, to be paid on account of kidnapping, or to 
hold any human being for ransom: Provided, however, that this section shall not 
apply to a father or mother for taking into their custody their own child. 


Any person, or their agent, violating or causing to be violated any provisions 


of this section shall be guilty of a felony, 


punishable by imprisonment for life. 


and upon conviction theretor, shall be 


Any firm or corporation violating, or causing to be violated through their agent 
or agents, any of the provisions of this section, and upon being found guilty, shall 
be liable to the injured party suing therefor, the sum of twenty-five thousand dol- 
lars ($25,000), and shall forfeit its or their charter and right to do business in the 


State of North Carolina. (1933, c. 542.) 


Editor’s Note.—For case law survey on 
kidnapping, see 41 N.C.L. Rev. 445 1963). 


History.—A former statute, C.S., s. 4221, 
provided that any person who forcibly or 
fraudulently kidnapped any person should 
be guilty of a felony, and upon conviction 
might be punished in the discretion of the 
court, not exceeding twenty years in the 
State’s prison. As a result of the kidnap- 
ping and death in the Lindbergh tragedy, 
the General Assembly of North Carolina 


repealed C.S., s. 4221 by the enactment of 
Public Laws 1933, c. 542, now codified as 
this section. State v. Bruce, 268 N.C. 174, 
150 S.E.2d 216 1966). 


The effect of this section, repealing C.S., 
s. 4221, is to increase within the discretion 
of the court the maximum punishment for 
kidnapping from twenty years to life, and 
not to make a life term mandatory upon 
conviction, the intent of this section to this 
effect being shown by the use of the word 
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“punishable” in prescribing the sentence. 


State v. Bruce, 268 N.C. 174, 150 S.E.2d. 


216 (1966). 

Kidnapping was a misdemeanor at com- 
mon law. State v. Lowry, 263 N.C. 536, 
139 S.E.2d 870 (1965). 

But Is Made a Felony by Statute.——The 
Statutes of this jurisdiction relating to kid- 
napping did not originate the offense; they 
make kidnapping a felony and provide the 
limit of punishment. State v. Lowry, 263 
N.C. 536, 139 S.E.2d 870 (1965). 

Definition—Under this section kidnap- 
Ping is the taking and carrying away of a 
human being by physical force or by fraud, 
done unlawfully or without lawful au- 
thority, and a charge to jury defining the 
offense as forcibly taking and carrying 
away of a human being is erroneous as be- 
ing incomplete definition of the crime. 
State v. Witherington, 226 N.C. hla. Bye 
S.E.2d 497 (1946). 

This section does not define “kidnap.” 
State v. Lowry, 263 N.C. 536, 139 S.E.2d 
870 (1965). 

The word “kidnap” as used in this sec- 
tion means the unlawful taking and carry- 
ing away of a person by force and against 
his will (the common-law definition). 
State v. Lowry, 263 N.C. 536, 139 S.E.2d 
870 (1965); State v. Bruce, 268 N.C. 174, 
150 S.E.2d 216 (1966). 

The word “kidnap” as used in this sec- 
tion means the unlawful taking and carry- 
ing away of a person by force or fraud 
and against his will, or the unlawful sei- 
zure and detention of a person by force 
or fraud and against his will. State v. 
Gough, 257 N.C. 348, 126 S.E.2d 118 (1962). 

Construction—This section is construed 
according to the common-law definition 
of “kidnap.” State v. Lowry, 263 N.C. 536, 
139 S.E.2d 870 (1965). 

Elements of Crime Are Dependent on 
Wording of Statute-—The elements of the 
crime of kidnapping are necessarily depen- 
dent on the wording of the statute in the 
Particular state, and authority cited from 
the states must be read in connection with 
the statute of the particular state. State v. 
Gough, 257 N.C. 348, 126 S.E.2d 118 
(1962). 

When Person Is Guilty of Kidnapping.— 
Under this section a person is guilty of kid- 
Napping (1) if he kidnaps or causes to be 
kidnapped any human being, or (2) if he 
demands a ransom of any person, firm or 
corporation, male or female, to be paid on 
account of kidnapping, or (3) if he holds 
any human being for ransom. State v. 
Gough, 257 N.C. 348, 126 S.E.2d 118 
(1962). 

Taking and Carrying Away.—Under this 
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section, regardless of the means used, by 
which the taking and carrying away of a 
human being is effected, there must be fur- 
ther finding that such taking and carrying 
away was unlawful or done without lawful 
authority, or effected by fraud. State v. 
Witherington, 226. N.C. 211, 37 S.E.2d 497 
(1946). 

Physical Force or Violence Is Not Al- 
ways Necessary.—The better view as to 
the common-law definition of kidnapping 
is that the use of physical force or violence 
is not always necessary to the commission 
of kidnapping, or certainly of child steal- 
ing, but that fraud may likewise be suffi- 
cient. State v. Gough, 257 N.C. 348, 126 
8.E.2d 118 (1962). 


The use of actual physical force or vio- 
lence is not always essential to the com- 
mission of the offense of kidnapping, as 
the word “kidnap” is used in this section 
and as it is defined at common law. State 
v. Bruce, 268 N.C. 174, 150 S.E.2d 216 
(1966). 

The crime of kidnapping is frequently 
committed by threats and intimidation and 
appeals to the fears of the victim which 
are sufficient to put an ordinarily prudent 
person in fear for his life or personal 
safety, and to overcome the will of the 
victim and secure control of his person 
without his consent and against his will, 
and are equivalent to the use of actual 
force or violence. State v. Bruce, 268 N.C. 
174, 150 S.E.2d 216 (1966). 


Distance Immaterial—It is the fact, 
not the distance, of forcible removal of 
the victim that constitutes kidnapping. 
State v. Lowry, 263 N.C. 536, 139 S.E.2d 
870 (1965). 

Crime May Be Committed by Means of 
Fraud.—The crime of kidnapping by its 
very nature cannot ordinarily be committed 
by an act to which a person, being capable 
in law of consenting, consents in a legally 
valid manner. But where false and fraudu- 
lent representations or fraud amounting 
substantially to a coercion of the will of 
the kidnapped person are used as a sub- 
stitute for force in effecting kidnapping, 
there is, in truth and in law, no consent at 
all on the part of the victim. In brief, under 
those circumstances the law has long con- 
sidered fraud and violence as the same in 
the kidnapping of a person. State v. 
Gough, 257 N.C. 347, 126 S.E.2d 118 
(1962). 

Section Increases Maximum Punishment. 
—The effect of this section, repealing § 
4221 of the Consolidated Statutes of North 
Carolina, relating to the crime of kidnap- 
ping, is to increase, within the discretion 
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of the court, the maximum punishment for 
the crime from twenty years to life, and 
not to make a life term mandatory upon 
conviction, the intent of the statute to this 
effect being shown by the use of the word 


“punishable” in prescribing the sentence. 
State v. Kelly, 206 N.C. 660, 175 S.E. 294 
(1934). 

Punishment Discretionary.—This sec- 


tion leaves the term of imprisonment in 
the discretion of the court. State v. Lowry, 
263 N.C. 536, 139 S.E.2d 870 (1965). 

Evidence held sufficient to be submitted 
to the jury on the charge of kidnapping. 
State v. Dorsett, 245 N.C. 47, 95 S.E.2d 
90 (1956). 

There was ample evidence to support 
convictions of kidnapping in State v. Wil- 
liams, 275 N.C. 77, 165 S.E.2d 481 (1969). 

Former Jeopardy.—The argument that 
assault and assault on a female are essen- 


§ 14-40. Enticing minors out of the State 
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tial elements of rape and since the de- 
fendants were convicted of assault and as- 
sault on a female, respectively, when tried 
under the indictment for kidnapping, they 
have been formerly in jeopardy with refer- 
ence to the offenses now charged in the in- 
dictments for rape, is ingenious but with- 
out merit. In the first place, a simple as- 
sault is probably not, and an assault on a 
female is certainly not, an essential ele- 
ment of the crime of kidnapping, since the 
victim of a kidnapping need not be a fe- 
male and may be enticed away by fraud 
rather than forced by violence or threat 
to accompany the abductor. State v. Over- 
man, 269 N.C. 453, 153 S.E.2d 44 (1967). 


Applied in State v. Mallory, 266 N.Case 
145 S.E.2d 335 (1965). 


Cited in State v. Streeton, 231 N.C. 301, 
56 S.E.2d 649 (1949). 


for the purpose of em- 


ployment.—lIf any person shall employ and carry beyond the limits of this State 
any minor, or shall induce any minor to go beyond the limits of this State, for 
the purpose of employment without the consent in writing, duly authenticated, 
of the parent, guardian or other person having authority over such minor, he 
shall be guilty of a misdemeanor punishable by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not more than six months, or both. The fact 


of the employment and going out of th 


e State of the minor, or of the going out 


of the State by the minor, at the solicitation of the person for the purpose of 
employment, shall be prima facie evidence of knowledge that the person employed 
or solicited to go beyond the limits of the State is a minor. (1891, c. 45; Rev., 
5. 36303: CAS Me PA222 59 1969;.C. 1224, s. 4.) 


Editor’s Note. — The 1969 amendment 
rewrote the provisions of the first sentence 
relating to punishment. 

Count Joined with One under § 14-41.— 
An indictment for abduction, containing 
two counts, one under this section and the 


§ 14-41. Abduction of 


second under § 14-41, cannot be quashed 
for misjoinder of two different offenses, as 
the two counts are merely statements of 
the same transaction to meet the different 
phases of proof. State v. Burnett, 142 iC, 
577, 55 S.E. 72 (1906). 


children. — If anyone shall abduct or by any 


means induce any child under the age of fourteen years, who shall reside with 
its father, mother, uncle, aunt, brother or elder sister, or shall reside at a school, 
or be an orphan and reside with a guardian, to leave such person or school, he 
shall be guilty of a felony, and on conviction shall be fined or imprisoned in the 
State’s prison for a period not exceeding fifteen years. (1879, c. 81; Coders: 


973; Rev., s. 3358; C. S., s. 4223.) 

Definition. — Abduction under this sec- 
tion, is the taking and carrying away of a 
child, ward, etc., either by fraud, persua- 
sion, or open violence. The consent of 
the child is no defense. If there is no 
force or inducement and the departure of 
the child is entirely voluntary, there is no 
abduction. State v. Chisenhall, 106 N.C. 676, 
11 S.E. 518 (1890); State v. Burnett, 142 
N.C. 577, 55 S.E. 72 (1906). 

This section is broad and comprehensive 
in its terms, and embraces all means by 


which the child may be abducted. State v. 
Chisenhall, 106 N.C. 676, 11 S.E. 518 
(1890). 

Intent.—There is nothing in this section 
which requires that the abduction should 
be with a particular intent. It is only nec- 
essary to allege and prove that the child 
was abducted, or by any means induced 
to leave its custodian. State v. Chisenhall, 
106 N.C. 676, 11 S.E. 518 (1890). 

Force Not Necessary—In a prosecution 
under this section it is not necessary for 
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the State to show that the child was 


carried away by force. State v. Ashburn, - 


230 N.C. 722, 55 S.E.2d 333 (1949). 

Father’s Consent a Good Defense. — If 
the carrying away was with the father’s 
consent, that fact is a defense the burden 
of which is upon the defendant. State v. 
Burnett, 142 N.C. 577, 55 S.E. 72 (1906). 

The indictment need not state the means 
by which the abduction was accomplished, 
nor that it was done without the consent 
and against the will of her father, State v. 
Burnett, 142 N.C. 577, 55 S.E. 72 (1906), 
nor that the defendant was not a nearer 
relation to the child than the person from 
whose custody it was abducted. State v. 
George, 93 N.C. 567 (1885). 


§ 14-42. Conspiring to abduct children.—Itf 
any child under the age of fourteen years, who 


duct, or by any means to induce 


shall reside with any of the persons designated in § 
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Evidence that defendant induced a mi- 
nor to accompany him on a trip for im- 
moral purposes by promising marriage is 
sufficient to sustain conviction. State y. 
Ashburn, 230 N.C. 722, 55 S.E.2d 333 
(1949). 

Use of Wrong Expression in Charge 
to Jury. — The rule that what the court 
says to the jury is to be considered in its 
entirety and contextually saves from suc- 
cessful attack the use, on a trial for ab- 
duction, of the expression “taken out,” 
where the jury must have understood from 
the entire charge that the court meant 
thereby “taken away.” State v. Truelove, 
224 N.C. 147, 29 S.E.2d 460 (1944). 


anyone shall conspire to ab- 


14-41, or shall reside at school, 


to leave such persons or the school, he shall be guilty of a felony, and on conviction 
shall be punished as prescribed in that section: Provided, that no one who may be 
a nearer blood relation to the child than the persons named in § 14-41 shall be 


indicted for either of said offenses. 
C. S., 8. 4224.) 

Cross References.—As to application of 
this section, see note to § 14-41. As to per- 
suading children to leave any State institu- 
tion to which they have been legally com- 
mitted, see § 14-266. 


§ 14-43. Abduction of married 
duct or elope with the wife of 
conviction shall be imprisoned 


(1879, c. 81, s. 2; Code, s. 974; Rev., s. 3359 ; 


Editor’s Note.— For comment on criminal 
conspiracy in North Carolina, see 39 N.C.L. 
Rev. 422 (1961). 


women.—If any male person shall ab- 


another, he shall be guilty of a felony, and upon 
not less than one year nor more than ten years: 


Provided, that the woman, since her marriage, has been an innocent and virtuous 
woman: Provided further, that no conviction shall be had upon the unsupported 


testimony of any such married woman. 


4225.) 


Elopement Defined.—Elopement of wife 
is her voluntary act in deserting her hus- 
band to go away with and cohabit with 
another man. State v. O’Higgins, 178 N.C. 
708, 100 S.E. 438 (1919). 

Effect of Prior Adultery—In order to 
constitute the offense of abducting or elop- 
ing with a married woman, under this 
section, the seduction by the male may be 
accomplished by insistent persuasion un- 
der which the woman yields her consent to 
be carried away from the house of her hus- 
band by the defendant charged therewith 
and living with him in adultery; and the 
defense that the woman in the course of 
his scheme had yielded herself before the 
abduction is untenable when it was shown 
that the wife had not thus yielded herself 
to any other man than the defendant. 
State v. Hopper, 186 N.C. 405, 119 S.E. 
769 (1923); State v. Temple, 240 N.C. 738, 
83 S.E.2d 792 (1954). 


(1903, c¢, 362; Rev:, s. 3360; C. S. s. 


Adultery after the elopement is an es- 
sential element of the offense under this 
section. State v. Ashe, 196 N.C. 387, 145 
S.E. 784 (1928). 

Voluntary Leaving of Husband. — The 
fact that the wife had voluntarily left her 
husband falls within the definition of this 
section when this results from the unlaw- 
ful scheming of the man to achieve that 
end. State v. Hopper, 186 N.C. 405, 119 
S.E. 769 (1923). 

Evidence. — Evidence tending to show 
that the defendant knew of the where- 
abouts of the wife of another after she had 
left her husband, and that they had dined 
together at a house of ill fame, and that 
they had shut themselves in a room thereof 
is competent upon the question of the ab- 
duction and of their immoral relations and 
a circumstance to be submitted to the 
jury. State v. Ashe, 196 N.C. 387, 145 S.E. 
784 (1928). 
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In a prosecution under this section the 
necessary element of adultery may be 
shown by circumstantial evidence which 
satisfies the jury of the defendant’s guilt 
beyond a reasonable doubt. State v. Ashe, 
196 N.C. 387, 145 S.E. 784 (1928). 

Evidence that a married woman had re- 
tained her innocence and virtue through 
some 20 years of married life and through 
more than 15 months of professions of 
love for her by defendant, and that she did 
not have intercourse with defendant until 
some six days prior to the actual elope- 
ment, and after he had asked her to marry 
him, is sufficient upon the question of her 
innocence and virtue, since the require- 
ment of the statute is fulfilled if her inno- 
cence and virtue existed at the beginning 
of the acts of the defendant which in se- 


quence led to the elopement. State v. 
Temple, 240 N.C. 738, 83 S$.EH.2d 792 
(1954) 


Testimony of Wife Supported by Others. 
—The provision of this section that no 
conviction of abduction or eloping with the 
wife of another may be had on the un- 
supported testimony of the wife as to her 
virtue, is complied with when the testi- 
mony of the wife is supported by evidence 
of others as to her previous good charac- 
ter. State v. Hopper, 186 N.C. 405, 119 
S.E. 769 (1923). 

Evidence of Influence of Defendant. — 
Upon the question of influence of the de- 
fendant over the wife of another whom he 
is being tried for abducting and eloping 
with, it is competent to show the strength 
of the influence he had acquired, and the 
admission of testimony that the defendant 
had deserted his wife and dependent chil- 
dren, and also that the abducted woman 
had used her own money for expenses, is 
not subject to just exception. State v. 
Hopper, 186 N.C. 405, 119 S.E. 769 (1923). 
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Testimony of Husband as to Chastity. 
—On a criminal trial for abducting and 
eloping with a married woman, it is com- 
petent for her husband to testify as to 
the chastity of his wife up to the time the 
defendant had invaded his home; such 
testimony may be sufficient to sustain a 
conviction. State v. O’Higgins, 178 N.C. 
708, 100 S.E. 438 (1919); State v. Hopper, 
186 N.C. 405, 119 S.E. 769 (1923). 

Woman’s General Character for Vir- 
tue Admissible. — In an indictment under 
this section, where the character of the 
woman is by express terms of the statute 
directly in question, evidence as to her 
general character for virtue is admissible. 
State v. Connor, 142 N.C. 700, 55 S.E. 
787 (1906). 

Burden of Proof of First Proviso. — 
The State has the burden of proving the 
facts required under the first proviso of 
the section. State v. Connor, 142 N.C. 700, 
55 S.E. 787 (1906). 

The law requires proof of the fact that 
at the time of the commission of the of- 
fense the wife was an innocent and virtu- 
ous woman, before a conviction can be 
had under this section. State v. Temple, 
240 N.C. 738, 83 S.E.2d 792 (1954). 

Instructions.—In a prosecution under this 
section, an instruction that the married 
woman must have been innocent and virtu- 
ous at the time of the elopement “or at 
sometime prior to the elopement,” must be 
held for prejudicial error. State v. Temple, 
240 N.C. 738, 83 S.E.2d 792 (1954). 

Where the evidence is that the defendant 
and the married woman met in a bad house, 
it is not prejudicial or reversible error for 
the judge in the statement of facts in his 
instructions to call it a “bad” house or 
“house of ill fame,” where this was not 
brought to his attention at the time. State 
v. Ashe, 196 N.C. 387, 145 S.E. 784 (1928). 


ARTICLE 11. 


Abortion and Kindred Offenses. 


§ 14-44. Using drugs or instruments to destroy unborn child.—If 
any person shall wilfully administer to any woman, either pregnant or quick with 
child, or prescribe for any such woman, or advise or procure any such woman to 
take any medicine, drug or other substance whatever, or shall use or employ any 
instrument or other means with intent thereby to destroy such child, he shall be 
guilty of a felony, and shall be imprisoned in the State’s prison for not less than 
one year nor more than ten years, and be fined at the discretion of the court. (1881, 
c. 351, s. 1: Code, s. 975; Rev., s. 3618; C. S., s. 4226; 1967, c. 367, s. 1.) 

Editor’s Note——The 1967 amendment de- For article on “Federal Constitutional 
leted “unless the same shall be necessary Limitations on the Enforcement and Ad- 
to preserve the life of the mother” follow- ministration of State Abortion Statutes,” 
ing the words “such child” near the middle see 46 N.C.L. Rev. 730 (1968). 
of the section. Section relates to destruction of child. 
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State v. Forte, 222 N.C. 537, 23 S.E.2d 842 
(1943). 


This section and § 14-45 create separate 


and distinct offenses, the first statute being 
designed to protect the life of a child in 
ventre sa mere, and the second being 
primarily for the protection of the woman. 
State v. Jordon, 227 N.C. 579, 42 S.E.ed 
674 (1947); State v. Green, 230 N.C. 381, 
53 S.E.2d 285 (1949); State v. Hoover, 252 
N.C. 133, 113 $.E.2d 281 (1960). 

The words “either pregnant or quick 
with child” contained in this section mean 
“pregnant with child that is quick,” since 
otherwise the words “or quick with child” 
would be merely confusing surplusage, and 
since the sine qua non of the offense is the 
intent to destroy the child in ventre sa 
mere, which must be quick before it has 
independent life. State v. Jordon, 227 N.C. 
579, 42 S.E.2d 674 (1947); State v. Green, 
230 N.C. 381, 53 S.E.2d 285 (1949). But 
see, State v. Slagle, 83 N.C. 630 (1880). 

Thus, evidence that defendant, with in- 
tent to produce a miscarriage, gave a cer- 
tain drug to a woman within thirty days 
after she had conceived, is insufficient to 
be submitted to the jury in a prosecution 
under this section since in such instance 
the child could not be quick. State v. 
Jordon, 227 N.C. 579, 42 S.E.2d 674 (1947). 

Elements of Offense—Intent. — The es- 
sential ingredients of the offense is the 
intent and not the noxious nature of the 
drug used. State v. Crews, 128 N.C. 581, 
38 S.E. 293 (1901); State v. Shaft, 166 N.C. 
407, 81 S.E. 932 (1914). 

Same—Abortion or Procuring Abortion. 
—It is just as much a crime to produce an 
abortion under the advice of and with 
means furnished by another, as it is to 
have an abortion performed by another. 
The gravamen of the offense is the abor- 
tion, or the procuring of the abortion, and 
not the manner by which it is accom- 
plished. Parker v. Edwards, 222 N.C. 75, 
21 S.E.2d 876 (1942). 

Same—Prescribing or Advising—For a 
conviction under this section it is not es- 
sential to show that defendant procured 
the drug or that the woman used it. If 
defendant prescribed or advised its use 
with the illegal intent, that alone is suffi- 
cient. State v. Powell, 181 N.C. 515, 106 
S.E. 133 (1921). 

Same—Procuring Drug. — Under this 
Section it is not necessary to charge or 
prove that the accused procured the drug. 
State v. Crews, 128 N.C. 581, 38 S.E. 293 
(1901). 

Same — Nature of Drug. — It is no de- 
fense even if defendant could show that 
the drug would not in fact cause a mis- 
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carriage. State v. Crews, 128 N.C. 581, 38 
S.E. 293 (1901). For the offense is com: 
mitted by administering any substance 
with intent to procure an abortion. State 
v. Shaft, 166 N.C. 407, 81 S.E. 932 (1914). 

Woman Not an Accomplice.—The wo- 
man is not, in a legal sense, an accomplice, 
whether or not she consents to the abor- 
tion. State v. Shaft, 166 N.C. 407, 81 S.E. 
932 (1914). 

Statement of Woman as to Payment of 
Doctor’s Fee.—The testimony as to the 
Statement of a woman on whom the de- 
fendant was charged with bringing on a 
miscarriage or abortion, in violation of the 
provisions of this section and § 14-45, that 
the defendant had paid the physician one 
half of the $200 fee he had charged for 
such services, uttered in the defendant’s 
presence, is held competent with the other 
evidence in this case; and whether the de- 
fendant, under the circumstances was so 
intoxicated that he did not understand, 
presented a question for the jury to deter- 
mine as to whether the woman’s statement 
was made in the hearing as well as in the 
defendant’s presence, whether they were 
understood by him, whether he denied 
them or remained silent. State v. Martin, 
182 N.C. 846, 109 S.E. 74 (1921). 

Admissibility of Statement Made Four 
Months Prior to Abortion, — Upon the 
trial of a physician for procuring an abor- 
tion, testimony of a conversation between 
the physician and the woman as to an 
abortion about four months prior to the 
time in controversy is irrelevant and in- 
competent and its admission in evidence is 
prejudicial to the defendant and consti- 
tutes reversible error. State v. Brown, 202 
N.C. 221, 162 S.E. 216 (1932). 

Evidence of Disease Facilitating Abor- 
tion Properly Excluded.—Evidence offered 
by the defendant tending to show that 
the deceased was suffering from a disease 
which facilitated the abortion was not rele- 
vant to the issue involving the defendant’s 
guilt as charged in the indictment. There 
was no error in the exclusion of such evi- 
dence. State v. Evans, 211 N.C. 458, 190 
S.E. 724 (1937). 

Admission of evidence that woman took 
an anaesthetic was not prejudicial. State 
v. Evans, 211 N.C. 458, 190 S.E. 724 (1937). 

Sufficiency of Evidence. — Indictment 
and evidence that the defendant advised 
the prosecutrix, who was then “pregnant 
or quick with child,” to take a certain drug, 
medicine or substance with intent to de- 
stroy the child is sufficient for a conviction 
under this section. State v. Powell, 181 
N.C. 515, 106 S.E. 133 (1921). 

Testimony of the relation between the 


365 


§ 14-45 


defendant and the woman, his paying half 
of the doctor’s fees, and his concern as to 
the result, is held sufficient to sustain the 
verdict of guilty, taken in connection with 
the other evidence in the gase. State v. 
Martin, 182 N.C. 846, 109 S.E. 74 (1921). 

Variance.—On the trial of an indictment 
charging the performance of an operation 
upon a woman “quick with child,’ with in- 
tent thereby to destroy the child, where 
the proof tends to show the performance 
of an operation upon a pregnant woman, 
with no evidence that she was “quick with 
child,” there is a fatal variance and defen- 
dant’s motion for nonsuit should be allowed. 
State v. Forte, 222 N.C. 537, 23 S.E.2d 
842 (1943). 

Where warrant charged that defendant 
feloniously advised a woman pregnant 
with child to take certain medicines with 
intent to destroy such child, and the evi- 
dence tended to show that this was prior 
to the time the child was quick, nonsuit for 
fatal variance should have been allowed. 
State v. Green, 230 N.C. 381, 53 S.E.2d 
285 (1949). 

Joinder of Offenses——Where the defen- 
dant is tried under this section and § 14-45, 
for producing a miscarriage or abortion of 
a pregnant woman, the action will not be 
dismissed upon the evidence if it is suffi- 
cient for a conviction upon either count. 
State v. Martin, 182 N.C. 846, 109 S.E. 
74 (1921); State v. Hoover, 252 N.C. 133, 
113 S.E.2d 281 (1960). 
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Upon the trial on an indictment charging 
the performance of an operation on a wo- 
man (1) quick with child, with intent to 
destroy the child, and (2) with intent to 
procure a miscarriage, there was a verdict 
of guilty, and upon the jury being polled, 
each juror stated that the verdict related to 
the first count, which verdict was entered, 
and upon retirement and further consid- 
eration of the second count, as instructed, 
the verdict on that count was not guilty, 
the defendant is not prejudiced thereby. 
State v. Dilliard, 223 N.C. 446, 27 S.E.2d 
85 (1943). 

Belief of Woman as to Her Pregnancy. 
—In a prosecution for abortion, belief of 
victim on the day of alleged operation that 
she was pregnant is a relevant circum- 
stance, properly proved by her own testi- 
mony. State v. Hoover, 252 N.C. 133, 113 
S.E.2d 281 (1960). 

Prejudicial Evidence. — In a prosecution 
for abortion, testimony of the woman that 
she went to defendant by reason of news- 
paper articles stating that defendant had 
performed abortions was held incompetent 
as hearsay and extremely prejudicial to 
defendant, entitling her to a new trial. 
State v. Gavin, 232 N.C. 323, 59 S.E.2d 
823 (1950). 

Stated in Perkins v. North Carolina, 234 
F. Supp. 333 (W.D.N.C. 1964). 

Cited in State v. Geurukus, 195 N.C. 
642, 143 S.E. 208 (1928). 


14-45. Using drugs or instruments to produce miscarriage or in- 
jure pregnant woman.—lf any person shall administer to any pregnant woman, 
or prescribe for any such woman, or advise and procure such woman to take any 
medicine, drug or anything whatsoever, with intent thereby to procure the mis- 
carriage of such woman, or to injure or destroy such woman, or shall use any in- 
strument or application for any of the above purposes, he shall be guilty of a felony, 
and shall be imprisoned in the jail or State’s prison for not less than one year 
nor more than five years and shall be fined, at the discretion of the court. (1881, 
c. 351, s. 2; Code, s. 976; Rev., s. 3619; C.5.,s. 4227.) 


Cross Reference.—See note under § 14-44. 

Generally—This section relates to mis- 
carriage of, or to injury to, or destruction 
of the woman. State v. Forte, 222 N.C. 
537, 23 S.E.2d 842 (1943). 

Section Is Designed for Protection of 
Woman. — This section is designed pri- 
marily for the protection of the woman. 
State v. Mitchner, 256 N.C. 620, 124 
S.E.2d 831 (1962). 

This section does not require that the 
woman be quick with child and for that 
reason provides for a lesser punishment 
than § 14-44. Its purpose is the protection 
of “any pregnant woman.” State v. Hoover, 
252 N.C. 133, 113 S.E.2d 281 (1960). 

A woman may be pregnant within the 


meaning of this section though the foetus 
has not quickened. State v. Mitchner, 256 
N.C. 620, 124 S.E.2d 831 (1962). 

An actuaJ miscarriage is not a necessary 
element to prove violation of this section. 
State v. Hoover, 252 N.C. 133, 113 S.E.2d 
281 (1960); State v. Mitchner, 256 N.C. 
620, 124 S.E.2d 831 (1962). 

But proof of pregnancy is essential. State 
v. Hoover, 252 N.C. 133, 113 S.E.2d 281 
(1960); State v. Mitchner, 256 N.C. 620, 
124 S.E.2d 831 (1962). 

When Death Results from Abortion, It 
Is Culpable Homicide.— When death results 
from an abortion or attempted abortion of 
a pregnant woman, when not necessary to 
save the life of the woman or that of the 
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unborn child or to protect the health of 
the woman, it is a culpable homicide, 
even though done at the woman’s request. 
State v. Mitchner, 256 N.C. 620, 124 S.E.2d 
831 (1962). 

Evidence.—In a prosecution for aiding 
and abetting in an abortion, it was held 
that the evidence was sufficient to take the 
case to the jury. State v. Manning, 225 N.C. 
41, 33 S.E.2d 239 (1945); State v. Choate, 
228 N.C. 491, 46 S.E.2d 476 (1948). 

Where defendant’s defense to a charge 
of criminal abortion is that the operation 
Was necessary to save the life of the 
mother, evidence that defendant had com- 
mitted previous abortions is competent to 
show animus; but where defendant denies 
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he performed the operation charged, evi- 
dence of previous abortions committed by 
him is incompetent. State v. Choate, 228 
N.C. 491, 46 S.E.2d 476 (1948). 

In a prosecution for abortion, testimony 
of a medical expert that a certain described 
treatment of a pregnant woman might 
cause an abortion is competent. State v. 
Brooks, 267 N.C. 427, 148 S.E.2d 263 
(1966). 

Applied in State v. Lee, 248 N.C. 327, 
103 S.E.2d 295 (1958); State v. Phil- 
lip, 261 N.C. 263, 134 S.E.2d 386 (1964). 

Cited in State v. Furley, 245 N.C. 219, 
95 S.H.2d 448 (1956); State v. Gavin, 232 
N.C. 323, 59 S.E.2d 823 (1950). 


§ 14-45.1. When abortion not unlawful.—Notwithstanding any of the 
provisions of G.S. 14-44 and 14-45, it shall not be unlawful to advise, procure, or 
cause the miscarriage of a pregnant woman or an abortion when the same js per- 
formed by a doctor of medicine licensed to practice medicine in North Carolina, if 


he can reasonably establish that: 


__There is substantial risk that continuance of the pregnancy would threaten the 
life or gravely impair the health of the said woman, or 


There is substantial risk that the child would be born with grave physical or 


mental defect, or 


The pregnancy resulted from rape or incest and the said alleged rape was reported 
to a law-enforcement agency or court official within seven days after the alleged 


rape, and 


Only after the said woman has given her written consent for said abortion to be 
performed, and if the said woman shall be a minor or incompetent as adjudicated 
by any court of competent jurisdiction then only after permission is given in 
writing by the parents, or if married, her husband, guardian or person or persons 
standing in loco parentis to said minor or incompetent, and 


Only when the said woman shall have resided in the State of North Carolina 
for a period of at least four months immediately preceding the operation being 
performed except in the case of emergency where the life of the said woman is in 
danger, and 


Only if the abortion is performed in a hospital licensed by the North Carolina 
Medical Care Commission, and 


Only after three doctors of medicine not engaged jointly in private practice, one 
of whom shall be the person performing the abortion, shall have examined said 
woman and certified in writing the circumstances which they believe to justify the 
abortion, and 


Only when such certificate shall have been submitted before the abortion to the 
hospital where it is to be performed; provided, however, that where an emergency 
exists, and the certificate so states, such certificate may be submitted within twenty- 
four hours after the abortion. (1967, c. 367, s. 2.) 

Editor’s Note. — Session Laws 1967, c. For comment on this section, 
367, s. 2, designated the above section as § N.C.L. Rev. 585 (1968). 

14-46. Since there was already a § 14-46 in Opinions of Attorney General.—Repre- 
the General Statutes, the section added by _ sentative James H. Carson, Jr., Charlotte, 
the 1967 act has been designated § 14-45.1 7/31/69. 

herein. 


see 46 


§ 14-46. Concealing birth of child.—If any person shall, by secretly bury- 
ing or otherwise disposing of the dead body of a newborn child, endeavor to 
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conceal the birth of such child, such person shall be guilty of a felony, and pun- 
ished. by fine or imprisonment, or both, such imprisonment to be in the county jail 
or State’s prison, at the discretion of the court: Provided, that the imprisonment 
in the State’s prison shall in no case exceed a term of ten years: Provided further, 
that nothing in this section shall be construed to prevent the mother, who may be 
guilty of the homicide of her child, from being prosecuted and punished for the 
same according to the principles of the common law. Any person aiding, counsel- 
ing or abetting any woman in concealing the birth of her child shall be guilty of 


a misdemeanor. 


14; 1818, c. 985, P. R.; RieC Mice, -s. 


616623.iC2S., 8. 4228.) 


Editor’s Note.—Under the section as it 
stood after the amendment of 1818, the 
offense was the concealing of the death of 
a being on whom murder could have been 
committed, If, therefore, the child was 
stillborn, concealment would be no offense. 
The burden of showing that fact would, 
however, be on the defendant. State v. 
Joiner, 11 N.C. 350 (1826). 

And a former conviction for concealing 
the birth of a child is no defense to an in- 
dictment for the murder of such child. 
State v. Morgan, 95 N.C. 641 (1886). 


(21 Jac. I, ¢. 27 -(A3 Geo. HI n't. 0818-2939 Gealsl Were ss: 


28: 1883, c. 390; Code, s. 1004; Rev., 


ceal the birth of a newborn child by se- 
cretly burying or otherwise disposing of its 
dead body, it is reversible error for the 
trial judge to direct a verdict of guilty up- 
on evidence tending to show that the de- 
fendant found the dead body of the infant 
in a state of decomposition and therefore 
buried it, and had informed the authorities 
thereof and directed them where he had 
buried it, it being required of the State to 
rebut the common-law presumption of in- 
nocence by establishing the defendant’s 
guilt beyond a reasonable doubt. State v. 


Evidence Insufficient for Directed Ver- Arrowood, 187 N.C. 715, 122 ES eed st) 
dict-—Under the provisions of this section (1924). 
making it a felony for any person to con- 
ARTICLE 12. 
Libel and Slander. 
14-47. Communicating libelous matter to newspapers. — If any 


person shall state, deliver or transmit by any means whatever, to the manager, 
editor, publisher or reporter of any newspaper or periodical for publication therein 
any false and libelous statement concerning any person or corporation, and thereby 
secure the publication of the same, he shall be guilty of a misdemeanor punishable 
by a fine not to exceed five hundred dollars ($500.00), imprisonment for not more 
than six months, or both. (1901, c. 557, ss. 2, 3; Rev., s. 3635; C. S., s. 4229 ; 


1969, c. 1224, s. 1.) 


Cross References.—As to the truth of 
allegations in indictment for libel as a de- 
fense, see § 15-168. As to libel by a news- 
paper, see §§ 99-1 and 99-2. As to deroga- 
tory reports about banks, see §§ 53-128 and 
53-129. As to derogatory statements about 
building and loan associations, see § 54-44. 

Editor’s Note. — The 1969 amendment 
added, at the end of the section, “punishable 
by a fine not to exceed five hundred dol- 
lars ($500.00), imprisonment for not more 
than six months, or both.” 

Responsibility of Newspapermen. — This 
statute punishes criminally the person who 
communicates libelous matter to news- 


papers, but that does not excuse the news- 
paper for publishing such libels, and the 
newspaper is responsible in damages for 
the injury done by the publication. News- 
papermen, however, are not so apt to be 
prosecuted criminally for libel unless the 
publication attempts to destroy the reputa- 
tion of an innocent woman by words which 
amount to charge of incontinency, under § 
14-48, or unless there is a willful derogatory 
statement about the financial condition of 
a bank, under § 54-44. 4 N.C.L. Rev. 27. 

Cited in Gillikin v. Bell, 254 N.C. 244, 
118 S.E.2d 609 (1961); State v. Pelley, 221 
N.C. 487, 20 S.E.2d 850 (1942). 


§ 14-48. Slandering innocent women.—lIf any person shall attempt, in 
a wanton and malicious manner, to destroy the reputation of an innocent woman 
by words, written or spoken, which amount to a charge of incontinency, every 


person so offending shall be guilty of a misdemeanor punishable by a fine not to 
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exceed five hundred dollars ($500.00), imprisonment for not more than six months, 
or both. (1879, c. 156; Code, s. 1113; Rev., s. 3640; C. S., s: 4230; 1969, c. 1224, 


S18) 


Cross Reference. — As to civil liability 
for charging innocent women with incon- 
tinency, see § 99-4 and note thereto. 

Editor’s Note. — The 1969 amendment 
added, at the end of the section, “punishable 
by a fine not to exceed five hundred dol- 
lars ($500.00), imprisonment for not more 
than six months, or both.” 

Object of Statute. — The object of the 
legislature in enacting this section was to 
protect the character of innocent women, 
that is, chaste and virtuous women, against 
wanton and malicious attempts to destroy 
their reputation by charges of incontinency. 
State v. Aldridge, 86 N.C. 680 (1882). 


Essential Elements of Offense.—The in- 
nocence and virtue, then, of the woman 
who is subject of the attempt, lie at the 
very foundation of the offense, and consti- 
tute its most essential element. State v. 
McDaniel, 84 N.C. 803 (1881); State v. Al- 
dridge, 86 N.C. 680 (1882); State v. Smith, 
155 N.C. 473, 71 S.E. 305 (1911). 


What Constitutes Offense—The offense 
of slandering an innocent woman consists 
in the attempt to destroy the reputation of 
an innocent woman by a charge of incon- 
tinency. State v. Davis, 92 N.C. 764 (1885). 

It consists not in the slander of a woman 
falsely by charging her with incontinency, 
but in the attempt to destroy her reputa- 
tion by such means. State v. McDaniel, 
84 N.C. 803 (1881). 


Same—Sufficiency. — And to constitute 
this offense, it is necessary to prove that 
the words alleged to have been spoken 
amounted to a charge of actual, definitive, 
illicit sexual intercourse. State v. Moody, 
98 N.C. 671, 4 S.E. 119 (1887). 


“Innocent Woman”. — An “innocent 
woman,” within the meaning of this sec- 
tion, is one who has never had sexual inter- 
course with any man, State v. Malloy, 115 
N.C. 737, 20 S.E. 461 (1894); one who 
had never had actual illicit intercourse with 
any man, State v. Davis, 92 N.C. 764 
(1885); State v. Brown, 100 N.C. 519, 6 
S.E. 568 (1888); a pure woman—one whose 
character is “unsullied,” State v. McDaniel, 
84 N.C. 803 (1881); a woman who, at the 
time the alleged slanderous charge was 
made, and at the time of the trial therefor, 
was chaste and virtuous, State v. Grigg, 
104 N.C. 882, 10 S.E. 684 (1889). 

Improper Conduct Short of Incontinency. 
—Mere lasciviousness, and the permission 
of liberties by men with her, although we 
might consider them improper, were not 


contemplated. by the = statute. 
Davis, 92 N.C. 764 (1885). 


And a woman who has never had actual 
sexual intercourse with anyone is an inno- 
cent woman, within the meaning of this sec- 
tion, even though she and a man were sur- 
prised in each other’s embrace, about to 
commit the act of copulation, but before it 
took place. State v. Hinson, 103 N.C. 374, 9 
S.E. 552 (1889). 

Status of Reformed Women.—The ques- 
tion whether to slander a woman who had 
once lapsed from virtue, but who had re- 
formed and led an exemplary life, would be 
a crime under this statute, was discussed 
but undecided in State v. Davis, 92 N.C. 
764 (1885), the court expressing the opin- 
ion that in view of the strict construction 
put on the statute it would seem to exclude 
from the protection of its provisions every 
woman who had, at some time of her life, 
made a slip in her virtue, even though she 
had afterwards reformed. 


Fortunately, however, the question was 
finally decided in favor of the reformed 
woman and the present law is that the fact 
that a woman at some former period in her 
life had departed from the path of virtue, 
will not per se entitle a defendant, indicted 
under the statute, to an acquittal: on the 
contrary, if the prosecutrix has satisfied 
the jury that she has reformed and lead an 
exemplary life, she is entitled to the protec- 
tion of the law. State v. Grigg, 104 N.C. 
882, 10 S.E. 684 (1889). 


Status of Seduced Women, — “A man 
cannot seduce a virtuous woman and then 
slander her with impunity, and, when in- 
dicted for such slander, claim protection 
against the penalties of law by pleading 
her disgrace, which he had caused to be 
brought upon her. The statute would fail 
to give that protection to innocent women, 
that was intended, if this was allowed.” 
State v. Misenheimer, 123 N.C. 758, 31 S.E. 
852 (1898). 

And a woman, seduced before marriage, 
but whose character was good before and 
since marriage, with this exception, is an 
“innocent woman” under this section. State 
v. Grigg, 104 N.C. 882, 10 S.E. 684 (1889); 
State v. Misenheimer, 123 N.C. 758, 31 S.E. 
852 (1898). 

Slander by Husband.—State v. Edens, 85 
N.C, 522 (1881), holding that a husband 
is not indictable for slandering his wife, is 
overruled, and now, he is indictable under 
this section, if he wantonly and maliciously 
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slanders his wife. State v. Fulton, 149 N.C. 
485, 63 S.E. 145 (1908). 

Malice Implied. — Where a slanderous 
charge is made, malice is implied, except in 
case of a privileged communication. State 
v. Malloy, 115 N.C. 737, 20 S.E. 461 
(1894). 

Burden of Proof.—The burden is upon 
the State to show that an innocent and 
virtuous woman has been slandered in or- 
der to convict under the provisions of this 
section. State v. Smith, 155 NG 4io eri 
S.E. 305 (1911). 
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On trial of an indictment for slander 
under this section, the admission of the de- 
fendant that he spoke the words charged 
does not shift the burden of proof upon 
him to show he had not slandered an inno- 
cent woman. Her innocence is a question 
for the jury upon the evidence, and no pre- 
sumption of her innocence should be al- 
lowed to weigh against the defendant. 
State v. McDaniel, 84 N.C. 803 (1881). 


ARTICLE 13. 


Malicious Injury or Damage by Use of Explosive or 
Incendiary Device or Material. 


§ 14-49. Malicious use of explosive or incendiary; attempt; punish- 
ment.—(a) Any person who wilfully and maliciously injures or attempts to in- 
jure another by the use of any explosive or incendiary device or material is guilty 


of a felony. 


(b) Any person who wilfully and maliciously damages or attempts to damage 
any real or personal property of any kind or nature belonging to another by the 
use of any explosive or incendiary device or material is guilty of a felony. 

(c) Any person who violates any provision of this section is punishable by im- 
prisonment in the State’s prison for not less than five nor more than thirty years. 


(1923, c. 80, s. 1; C. Sirs 24231 (ayer 951, 1126; sel 1969, c. 869, s. 6.) 


Editor’s Note. —- The 1969 amendment 
rewrote this section. 


§ 14-49.1. Malicious damage of occupied property by use of explo- 


sive or incendiary; 


attempt; punishment.—Any person who wilfully and 


maliciously damages or attempts to damage any real or personal property of any 


kind or nature, being at the time occupied by another, by the use of any explosive 
or incendiary device or material is guilty of a felony punishable by imprisonment 


in the State’s prison for not less than ten 


life. (1967, c. 342; 1969, c. 869, s. 6.) 


Editor’s Note. — The 1969 amendment 
rewrote this section. 


years nor more than imprisonment for 


Applied in State v. Conrad, 4 N.C. App. 


50, 165 S.E.2d 771 (1969). 


§ 14-50. Conspiracy to injure or damage by use of explosive or in- 
cendiary; punishment.—(a) Any person who conspires with another wilfully 
and maliciously to injure another by the use of any explosive or incendiary device 


or material is guilty of a felony. 


(b) Any person who conspires with another wilfully and maliciously to damage 


any real or personal property of any kind 


or nature belonging to another by the 


use of any explosive or incendiary device or material is guilty of a felony. 
(c) Any person who violates any provision of this section is punishable by im- 
prisonment in the State’s prison for not more than fifteen years. (1923, c. 80, s. 


2-C. S., s. 4231(b) ; 1951, c. 1126, s. 1; 1969, c. 869, s. 6.) 


Editor’s Note. — The 1969 amendment 
rewrote this section. 

For comment on criminal conspiracy in 
North Carolina, see 39 N.C.L. Rev. 422 
(1961). 

A criminal conspiracy is continued and 
renewed as to all its members wherever 
and whenever any member of the conspir- 


acy acts in furtherance of the common de- 
sign. State v. Hicks, 233 N.C. 511, 64 
S.E.2d 871 (1951), cert. denied, Hicks v. 
North Carolina, 342 U.S. 831, 72 S. Ct. 
56, 96 L. Ed. 629 (1951). 

Nonsuit Where Conspiracy Formed Out 
of State.—See note to § 15-173. 
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§ 14-50.1. Explosive or incendiary device or material defined.—As 
used in this article, “explosive or incendiary device or material” means nitroglyc- 
erine, dynamite, gunpowder, other high explosive, incendiary bomb or grenade, 
other destructive incendiary device, or any other destructive incendiary or explo- 
sive device, compound, or formulation; any instrument or substance capable of 
being used for destructive explosive or incendiary purposes against persons or 
property, when the circumstances indicate some probability that such instrument 
or substance will be so used; or any explosive or incendiary part or ingredient in 
any instrument or substance included above, when the circumstances indicate 
some probability that such part or ingredient will be so used. (1969, c. 869, s. 6.) 


SUBCHAPTER IV. OFFENSES AGAINST THE HABITA- 
TION AND OTHER BUILDINGS. 


ARTICLE 14. 


Burglary and Other Housebreakings. 


§ 14-51. First and second degree burglary.—There shall be two de- 
grees in the crime of burglary as defined at the common law. If the crime be com- 
mitted in a dwelling house, or in a room used as a sleeping apartment in any 
building, and any person is in the actual occupation of any part of said dwelling 
house or sleeping apartment at the time of the commission of such crime, it shall 
be burglary in the first degree. If such crime be committed in a dwelling house or 
sleeping apartment not actually occupied by anyone at the time of the commission 
of the crime, or if it be committed in any house within the curtilage of a dwelling 
house or in any building not a dwelling house, but in which is a room used as a 
sleeping apartment and not actually occupied as such at the time of the commis- 
sion of the crime, it shall be burglary in the second degree. For the purposes of 
defining the crime of burglary, larceny shall be deemed a felony without regard 


to the value of the property in question. (1889, c. 434, s. 1; Rev., s. 3331: C. Dr, 


s. 4232; 1969, c. 543, s. 1.) 


Cross References. — As to power of an 
individual to arrest a burglar, see § 15-40. 
As to accessories, see § 14-5 et seq. As to 
breaking into or entering jails with intent 
to kill or injure prisoners therein, see § 14- 
221. 

Editor’s Note. — The 1969 amendment 
added the last sentence. 


For note on burglary in North Carolina, 
see 35 N.C.L. Rev. 98 (1956). 

In General. — Burglary, as defined at 
common law, was a capital offense, i.e., the 
breaking into and entering of the “mansion 
or dwelling house of another in the night- 
time, with an intent to commit a felony 
therein,’ whether the intent was executed 
after the burglarious act or not. This has 
been changed by this section dividing the 
crime into two degrees, first and second, 
with certain designated differences between 
them, with different punishment prescribed 
for each. State v. Allen, 186 N.C. 302, 119 
S.E. 504 (1923); State v. Morris, 215 N.C. 
552, 2 S.E.2d 554 (1939). 

The crime of burglary at common law 
was composed of five distinct elements, 
which were: (1), the breaking; (2), the en- 


tering; (3), that the breaking and entry be 
into a mansion house; (4), that the break- 
ing and entering were in the nighttime, and 
(5), that the breaking and entering were 
with the intent to commit a felony. State 
v. Whit, 49 N.C. 349 (1857). 

Burglary is a common-law offense, the 
elements of which are the breaking and en- 
tering during the nighttime of a dwelling 
or sleeping apartment with intent to com- 
mit a felony therein and whether the build- 
ing is occupied at the time affects only the 
degree. State v. Mumford, 227 N.C. 132, 
41 S.E.2d 201 (1947). 


Burglary is a common-law offense. To 
warrant a conviction thereof it must be 
made to appear that there was a breaking 
and entering during the nighttime of a 
dwelling or sleeping apartment with intent 
to commit a felony therein. That the build- 
ing was or was not occupied at the time 
affects the degree. State v. Gaston, 4 N.C. 
App. 575, 167 S.E.2d 510 (1969). 

The purpose of the statute is to protect 
the habitations of men, where they repose 
and sleep, from meditated harm. State vy. 
Surles, 230 N.C. 272, 52 S.E.2d 880 (1949). 
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First and Second Degree Burglary Dis- 
tinguished.—_If the burglary occurred—i.e., 
the breaking and entry occurred—while the 
dwelling house was actually occupied, that 
is, while some person other than the in- 
truder was in the house, the crime is bur- 
glary in the first degree. If the house was 
then unoccupied, however momentarily, and 
whether known to the intruder or not, the 
offense is burglary in the second degree. 
Otherwise, the elements of the two of- 
fenses are identical. State v. Tippett, 270 
N.C. 588, 155 S.E.2d 269 (1967). 

Elements of Burglary in First Degree.— 
Burglary in the first degree consists of the 
intent, which must be executed, of break- 
ing and entering the presently occupied 
dwelling house or sleeping apartment of 
another, in the nighttime, with the further 
concurrent intent, which may be executed 
or not, then and there to commit therein 
some crime which is in law a felony. This 
particular, or ulterior, intent to commit 
therein some designated felony must be 
proved, in addition to the more general 
one, in order to make out the offense. 
State v. Thorpe, 274 N.C. 457, 164 S.E.2d 
171 (1968). 

Lesser Offense Set Forth in § 14-54.— 
The statutory offense set forth in § 14-54 
is a less degree of the offense of burglary 
in the first degree as defined in this sec- 
tion. State v. Perry, 265 N.C...617,) 1442 
S.E.2d 591 (1965); State v. Fowler, 1 N.C. 
App. 546, 162 S.E.2d 37 (1968). 

A felonious entering into a house other- 
wise than burglariously with intent to 
commit larceny, a violation of § 14-54, is 
a less degree of the felony of burglary in 
the first degree. State v. Fikes, 270 N.C. 
780, 155 S.E.2d 277 (1967). 

A violation of § 14-54 is a less degree of 
the felony of burglary in the first degree. 
State v. Gaston, 4 N.C. App. 575, 167 
S.E.2d 510 (1969). ; 

The sleeping apartment referred to in 
this section is one in which a person regu- 
larly sleeps. State v. Foster, 129 N.C. 704, 
40 S.E. 209 (1901). 

Curtilage. — The meaning of the term 
curtilage is a piece of ground, either in- 
closed or not, that is commonly used with 
the dwelling house. State v. Twitty, 2 N.C. 
102 (1794). 

Indictment Must Charge Intended Fel- 
ony.—In order for an indictment to sus- 
tain a verdict of guilty of burglary in the 
first degree, it must not only charge the 
burglarious entry with the intent at the 
time, but must also charge the felony in- 
tended to be committed with sufficient def- 
initeness, though it is not necessary that 
the actual commission of the intended fel- 
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ony be charged or proven. State v. Allen, 
186 N.C. 302, 119 S.E. 504 (1923). 
Same—Proof of a Different Intent—An 
averment in an indictment for burglary, 
that the breaking was with the intent to 
commit larceny, is supported by proof that 
the entry was made with a purpose to com- 
mit a robbery. State v. Halford, 104 N.C. 
874, 10 S.E, 524 (1889). The intent may 
be shown by circumstances. State v. Mc- 
Bryde, 97 N.C. 393, 1 S.E. 925 (1887). 
Indictment Must Charge Occupancy. — 
The indictment charging the offense alleg- 
ing that the dwelling house was in the ac- 
tual occupation of someone at the time of 
the commission of the crime, was not re- 
quired at common law, nor under § 14-53, 
but now, under the provisions of this sec- 
tion omission of that averment makes the 
indictment good only as an indictment for 
burglary in the second degree. State v. 
Fleming, 107 N.C. 905, 12 S.E. 131 (1890). 


Burglary cannot be committed in a tent 
or booth erected in a market or fair, al- 
though the owner lodges in it. State v. 
Jake, 60 N.C. 471 (1864). 


Burglary in a Store with Sleeping Quar- 
ters.—The offense of burglary may be com- 
mitted by breaking into a store if there are 
sleeping quarters in the store, for the sleep- 
ing there makes it a dwelling. State v. 
Foster, 129 N.C. 704, 40 S.E. 209 (1901). 


Value of Goods Stolen Immaterial. — A 
person who burglariously breaks and en- 
ters a dwelling at nighttime while the same 
is occupied is guilty of burglary in the first 
degree, and the fact that the value of goods 
stolen from the dwelling is less than $20.00 
is no defense to the capital charge, the pro- 
vision of § 14-72, dividing larceny into two 
degrees, by its terms having no application 
to burglary. State v. Richardson, 216 N.C. 
304, 4 S.E.2d 852 (1939). 


Charging Elements of First and Second 
Degree, — Where a burglarious breaking 
into a dwelling house has been charged in 
the bill of indictment, and the evidence 
tends only to establish the capital felony, 
an instruction to the jury that they might 
return a verdict of guilty in either degree 
is erroneous. State v. Allen, 186 N.C. 302, 
119 S.E. 504 (1923). 

Where there is evidence of a burglarious 
entry into a dwelling house sufficient to 
convict of the capital offense, and also of 
the lesser offense, it is reversible error for 
the trial judge to refuse or neglect to charge 
the different elements of law relating to 
each of the separate offenses, though a ver- 
dict of guilty of the lesser offense might 
have been rendered, and this error is not 
cured under a general verdict of guilty of 
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the greater offense. State v. Allen, 186 N.C. 
302, 119 S.E. 504 (1923). 

Where all the evidence shows that capeits 
ing was actually occupied, instruction that 
verdict of burglary in second degree is 
not permissible is without error. State v. 
Johnson, 218 N.C. 604, 12 S.E.2d 278 
(1940). 

Discretionary Power of the Jury as to 
Degree.—The jury does not have the dis- 
cretionary power to return a verdict of bur- 
glary in the second degree if all the evi- 
dence shows burglary in the first degree. 
But under an indictment for burglary in 
the first degree a verdict of second degree 
burglary may be returned if the evidence 
shows such an offense. State v. Fleming, 
107-N .©.°905; 12. S.E. 131 (1890): 

Where, in the trial of an indictment for 
burglary, the evidence showed that the 
house in which the crime was committed 
was actually occupied at the time, a convic- 
tion of burglary in the second degree is not 
authorized. State v. Alston, 113 N.C. 666, 
18 S.E. 692 (1893); State v. Johnston, 119 
N.C. 883, 26 S.E. 163 (1896). 


One charged with burglary in the first 
degree and having admitted the entering 
and taking, the only question is whether it 
was done at nighttime, and the jury should 
not be charged that they could convict of 
a lesser offense as provided by this section, 
for the offense was either burglary in the 
first degree or larceny. State v. McKnight, 
111 N.C. 690, 16 S.E. 319 (1892). 


Sufficient Evidence to Submit Question 
of First Degree Burglary to Jury. — Evi- 
dence that the house was broken into by 
forcing the door open, that the time was 
late at night, and that the prosecuting wit- 
ness and his wife were asleep in the room 
entered, together with evidence that tracks 
in the freshly fallen snow were followed 
and led to the defendant’s room in another 
house in a distant part of the city, where 
defendant was apprehended, is held suffi- 
cient to be submitted to the jury on the 
question of defendant’s guilt of burglary in 
the first degree. State v. Oakley, 210 N.C. 
206, 186 S.E. 244 (1936). 


Evidence held sufficient to overrule de- 
fendant’s motion to nonsuit in a prosecu- 
tion for burglary. State v. Surles, 230 N.C. 
272, 52 S.E.2d 880 (1949). 

Sufficient Evidence to Submit Question 
of Second Degree Burglary. — Evidence 
that the defendants encountered the owner 
of a dwelling house immediately outside of 
the house at nighttime, and marched him 
into the house at the point of firearms and 
stole money which was hidden in the house, 
is sufficient to be submitted to the jury on 
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the charge of second degree burglary, 
the method of entry being a constructive 
“breaking.” State v. Rodgers, 216 N.C. 
S727 i oieyod 983i (1989) 

The jury may convict of an attempt to 
commit burglary in the second degree 
where the prosecution is for burglary in the 
first degree. State v. Surles, 230 N.C. 272, 
52 S.E.2d 880 (1949). 

Effect of Requesting Verdict of Second 
Degree Burglary on Indictment Charging 
Burglary in First Degree——The defendant 
was charged with burglary in the first de- 
gree in the bill of indictment, and when 
the solicitor stated that he would not ask 
for a verdict of first degree burglary, but 
would only ask for a verdict of second de- 
gree burglary on the indictment, it was 
tantamount to taking a nolle prosequi with 
leave on the capital charge. State v. Gas- 
ton, 4 N.C. App. 575, 167 S.E.2d 510 (1969). 


Verdict of Guilty in First Degree upon 
Trial for Burglary in Second Degree Set 
Aside. — Where defendant was tried for 
burglary in the second degree on indict- 
ment charging burglary in the first degree, 
and the verdict, as rendered, showed de- 
fendant was convicted of burglary in the 
first degree, or was guilty “as charged 
in the bill of indictment,” the fact that 
clerk certified “that defendant was guilty 
of second degree burglary as charged in 
the bill of indictment” which was merely 
the clerk’s interpretation of verdict, rather 
than a precise certification of it, was not 
sufficient to deny motion to set aside ver- 
dict: “State: vi. Jordan, ~ 226. N,C.) 155, 37 
S.E.2d 111 (1946). 

Submission of Question of Guilt of Non- 
burglarious Breaking.—The evidence tended 
to show unlawful entry into a dwelling 
at nighttime while same was actually oc- 
cupied, and the actual commission there- 
in of the felony charged in the bill of in- 
dictment. The evidence also tended to show 
that a window of the room in which felony 
was committed was open, and that the per- 
petrator of the crime was first seen in this. 
room, and that after the commission of 
the crime he escaped by the open window. 
There was also circumstantial evidence 
that entry was made by opening a window 
of another room of the house. There was 
also sufficient evidence tending to identify 
defendant as the perpetrator of the crime. 
Held: Although there is no evidence of 
burglary in the second degree, the evidence 
tends to show burglary in the first degree, 
or a nonburglarious breaking and entering 
with intent to commit a felony, depending 
upon whether the perpetrator of the crime 
entered by the open window or burglari- 
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ously “broke” into the dwelling, and there- 
fore the trial court should have charged 
that the defendant might be found guilty 
of burglary in the first degree, guilty Ole 
nonburglarious breaking and entering of 
the dwelling house with intent to commit 
a felony or other infamous crime therein, 
or not guilty, and its failure to submit the 
question of defendant’s guilt of nonbur- 
glarious entry constitutes reversible error. 
State v. Chambers, 219 N.C. 442, 11 S.E.2d 
280 (1941). 

Instructions.—Where all the evidence is 
to the effect that the building was actually 
occupied at the time of the breaking and 
entry, the court is not authorized to in- 
struct the jury that it may return a verdict 
of burglary in the second degree. State v. 
Tippett, 270 N.C. 588, 155 S.E.2d 269 
(1967). 

Where the evidence showed that the 
house was unoccupied for approximately 
half an hour, there was no error in in- 
structing the jury that if it did not find 


Cu. 14. CrrminaL LAw 


§ 14-53 


from the evidence, beyond a reasonable 
doubt, that the house was occupied at the 
time of the breaking and entering, it 
should find the defendant not guilty of 
burglary in the first degree, but it should 
return a verdict of burglary in the second 
degree if it did so find each of the ele- 
ments thereof. State v. Tippett, 270 N.C. 
588, 155 S.E.2d 269 (1967). 

Applied in State v. Virgil, 263 NE@aw3: 
138 S.E.2d 777 (1964); State v. Elam, 263 
N.C. 273, 139 S.E.2d 601 (1965); State v. 
Childs, 265 N.C. 575, 144 S.E.2d 653 
(1965); State v. Childs, 269 N.C. 307, 152 
S.E.2d 453 (1967); State v. Robertson, 210 
N.C. 266, 186 S.E. 247 (1936); State v. 
Walls, 211 N.C. 487, 191 S.E. 232 (1937). 

Cited in State v. Lawrence, 199 N.C. 
481, 154 S.E. 741 (1930); State v. Hamlet, 
206 N.C. 568, 174 S.E. 451 (1934); State 
vy. Brown, 206 N.C. 747, 175° S.E. 116 
(1934); State v. Stevenson, 212 N.C. 648, 
194 S.E. 81 (1937); State v. Mathis, 230 
N.C. 508, 53 S.E.2d 666 (1949). 


§ 14-52. Punishment for burglary.—Any person convicted, according to 
due course of law, of the crime of burglary in the first degree shall suffer death: 
Provided, if the jury when rendering its verdict in open court shall so recommend, 
the punishment shail be imprisonment for life in the State’s prison, and the court 
shall so instruct the jury. Anyone so convicted of burglary in the second degree 
shall suffer imprisonment in the State’s prison for life, or for a term of years, in 
the discretion of the court. (1870-1, c. 222; Code, s. 994; 1889, c. 434, s. 2; Rev., 
§::3330)2) Gut aiStAZoo w04 le cal S. Seales 1O4OT CeZOC Nery) 


The discretionary element of the sec- 
ond degree burglary penalty is that the 
judge can impose a lesser penalty than 
that of the specific maximum allowed of 
life imprisonment. Jones v. Ross, 257 F. 
Supp. 798 (E.D.N.C. 1966). 

Provisions for Imposition of Death 
Penalty Are Unconstitutional. — In the 
present posture of the North Carolina stat- 
utes the various provisions for the imposi- 
tion of the death penalty are unconstitu- 
tional, and hence capital punishment may 
not, under United States v. Jackson, 390 
U.S. 570, 88 S. Ct. 1209, 20 L. Ed. 2d 138 
(1968), be imposed under any circum- 
stances. Alford yv. North Carolina, 405 
F.2d 340 (4th Cir. 1968). But see Parker 
vy. State, 2 N.C. App. 27, 162 S.E.2d 526 
(1968). 

The death penalty provisions of North 
Carolina constitute an invalid burden upon 
the right to a jury trial and the right not 
to plead guilty. Alford v. North Carolina, 
405 F.2d 340 (4th Cir. 1968). 

A prisoner is entitled to relief if he can 
demonstrate that his principal motivation 


to plead guilty or to forego a trial by 
jury was to avoid the death penalty. Alford 
v. North Carolina, 405 F.2d 340 (4th Cir. 
1966). 

It is error for the court to fail to charge 
the jury in a prosecution for burglary in 
the first degree that it may return a verdict 
of guilty of burglary in the first degree 
with recommendation of imprisonment for 
life. State v. Mathis, 230 N.C. 508, 53 S.E.2d 
666 (1949). 

Applied in State v. McAfee, 247 N.C. 
98, 100 S.E.2d° 249 (1957); State v- 
Conyers, 267 N.C. 618, 148 S.E.2d 569 
(1966); Dean v. North Carolina, 269 12. 
Supp. 986 (M.D.N.C. 1967); In re Mc- 
Knight, 229 N.C. 303, 49 S.E.2d 753 (1948). 

Quoted in State v. Oakley, 210 N.C. 206, 
186 S.E. 244 (1936); State v. Johnson, 218 
N.C. 604, 12 S.EH.2d 278 (1940). 

Stated in State v. Perry, 265 N.C. 517, 
144 S.E.2d 591 (1965). 

Cited in State v. Lawrence, 199 N.C. 
481, 154 S.E. 741 (1930); State v. Jordan, 
226 N.C. 155, 37 S.E.2d 111 (1946). 


14-53. Breaking out of dwelling house burglary.—If any person 
shall enter the dwelling house of another with intent to commit any felony or 
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larceny therein, or being in such dwelling house, shall commit any felony or 
larceny therein, and shall, in either case, break out of such dwelling house in 
the nighttime, such person shall be guilty of burglary. (12 Anne, c. 7, s. 3; R. C.,, 


c. 34, s.8; Code, s. 995; Rev., s. 3332; C. S., s. 4234; 1969, c. 543, s. 2.) 


Editor’s Note. — The 1969 amendment 
substituted “larceny” for “other infamous 
crime” in two places. 

Indictment Must Charge Breaking Out. 


into a house cannot be convicted of break- 
ing out, and a charge of the court to that 
effect is error. State v. McPherson, 70 N.C, 
239 (1874). 


—One charged by indictment of breaking 


§ 14-54. Breaking or entering buildings generally—(a) Any per- 
son who breaks or enters any building with intent to commit any felony or lar- 
ceny therein is guilty of a felony and is punishable under G.S. 14-2. 


(b) Any person who wrongfully breaks or enters any building is guilty of a 
misdemeanor and is punishable under G.S. 14-3 (a). 

(c) As used in this section, “building” shall be construed to include any 
dwelling, dwelling house, uninhabited house, building under construction, build- 
ing within the curtilage of a dwelling house, and any other structure designed to 
house or secure within it any activity or property. (1874-5, c. 166; 1879, c. 323; 


Code, s. 996; Rev., s. 3333; C. S., s. 4235; 1955, c. 1015; 1969, c. 543, s. 3.) 


Editor’s Note. — The 1969 amendment 
rewrote this section. 

The cases cited in the note below were 
decided prior to the 1969 amendment. 

For brief comment on the 1955 amend- 
ment, see 33 N.C.L. Rev. 538 (1955). 

For comment on alleging and proving 
elements of offense under this section and 
§ 14-72, see 3 Wake Forest Intra. L. Rev. 
1 (1967). 

For note on burglary in North Carolina, 
see 35 N.C.L. Rev. 98 (1956). 

Prior to the 1955 amendment, a nude 
defendant who entered the sleeping quar- 
ters of hospital nurses was not guilty of 
an offense under this section, where he did 
not flee when discovered but merely asked 
for a girl who worked at the hospital, and 
left upon demand without any attempt at 
larceny. State v. Cook, 242 N.C. 700, 89 
S.E.2d 383 (1955). 

Statutory Offense.—The offense defined 
in this section, commonly referred to as 
housebreaking or nonburglarious breaking, 
is a statutory, not a common-law, offense. 
State v. Gaston, 4 N.C. App. 575, 167 
S.E.2d 510 (1969). 

Offense Stated—Under the provisions 
of this section, if any person breaks and 
enters or enters any storehouse, shop or 
other building where any merchandise, chat- 
tel, money, valuable security or other per- 
sonal property shall be, with the intent to 
commit the felony of larceny, he shall be 
guilty of a felony. State v. Brown, 266 N.C. 
55, 145 $.E.2d 297 (1965). 

In respect to a dwelling, it is the enter- 
ing otherwise than by a burglarious break- 
ing, with intent to commit a felony, that 
constitutes the offense condemned by this 


section. State v. Gaston, 4 N.C. App. 575, 
167 S.F.2d 510 (1969). 

This section makes it a crime for any 
person, with intent to commit a felony 
therein, to break or enter the dwelling of 
another, otherwise than by a burglarious 
breaking. State v. Gaston, 4 N.C. App. 575, 
167 S.E.2d 510 (1969). 


What Constitutes Offense. — In respect 
to a dwelling, it is the entering otherwise 
than by a burglarious breaking, with in- 
tent to commit a felony, that constitutes 
the offense condemned by this section. 
State v. Brown, 266 N.C. 55, 145 S.E.2d 
297 (1965). 

Under this section it is unlawful to 
break into a dwelling with intent to commit 
a felony therein. It is likewise unlawful to 
enter, with like intent, without a breaking. 
State v. Gaston, 4 N.C. App. 575, 167 S.E. 
2d 510 (1969). 

Indictment Held Sufficient.—See Doss v. 
North Carolina, 252 F. Supp. 298 
(M.D.N.C. 1966). 

This section condemns three separate 
felonies as follows: (1) If any person, with 
intent to commit a felony or other infam- 
ous crime therein, shall break or enter the 
dwelling house of another otherwise than 
by a burglarious breaking, he shall be 
guilty of a felony; (2) if any person, with 
intent to commit a felony or other infa- 
mous crime therein, shall break or enter any 
storehouse, shop, warehouse, bankinghouse, 
countinghouse or other building where any 
merchandise, chattel, money, valuable se- 
curity or other personal property shall be, 
he shall be guilty of a felony; (3) if any 
person, with intent to commit a felony 
or other infamous crime therein, shall 
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break or enter any uninhabited house, he 
shall be guilty of a felony. State v. Mc- 
Dowell, 1 N.C. App. 361, 161 S.E.2d 769 
(1968). 


“Dwelling House”.—A dwelling house is 
the place wherein a man reposes. State v. 
Clinton, 3 N.C. App. 571, 165 S.E.2d 343 
(1969). 

Every permanent building in which the 
owner or renter and his family, or any 
member thereof, usually and habitually 
dwell and sleep is deemed a dwelling. 
State v. Clinton, 3 N.C. App. 571, 165 
S.E.2d 343 (1969). 

A room in a rooming house is included 
in the meaning of the term “dwelling 
house.” State v. Clinton, 3 N.C. App. 571, 
165 S.E.2d 343 (1969). 


Criminal Conduct Not Determined by 
Success of Venture.—Under this section, 
if a person breaks or enters one of the 
buildings described therein with intent to 
commit the crime of larceny, he does so 
with intent to commit a felony, without ref- 
erence to whether he is completely frus- 
trated before he accomplishes his felonious 
intent or whether, if successful, the goods 
he succeeds in stealing have a value in ex- 
cess of $200.00. In short, his criminal con- 
duct is not determinable on the basis of 
the success of his felonious venture. State 
vy. Brown, 266 N.C. 55, 145 S.E.2d 297 
(1965); State v. Smith, 266 N.C. 747, 147 
S.E.2d 165 (1966); State v. Nichols, 268 
N.C. 152, 150 S.E.2d 21 (1966); State v. 
Cloud, 271 N.C. 591, 157 S.E.2d 12 (1967); 
State v. Crawford, 3 N.C. App. 337, 164 
S.E.2d 625 (1968). 

If a person breaks or enters with intent 
to commit the crime of larceny, he does 
so with intent to commit a felony, without 
reference to whether he is completely 
frustrated before he accomplishes his fe- 
lonious intent. His criminal conduct is not 
determinable on the basis of the success 
of his felonious venture. State v. Wooten, 
1 N.C. App. 240, 161 S.E.2d 59 (1968). 


Intent Must Be Shown. — In order to 
convict under this section it is necessary 
to show intent and a failure to show intent 
leaves no other course except acquittal. 
State v. Spear, 164 N.C. 452, 79 S.E. 869 
(1913), disapproving dictum in State v. 
Hooker, 145 N.C. 581, 59 S.E. 866 (1907). 
And see State v. Crisp, 188 N.C. 799, 125 
S.E. 543 (1924). 

Felonious intent is an essential element of 
the crime defined in this section. It must 
be alleged and proved, and the felonious 
intent proven must be the felonious intent 
alleged, which is the “intent to steal.” State 
v. Friddle, 223 N.C. 258, 25 S.E.2d 751 
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(1943); State v. Jones, 264 N.C. 134, 141 
S.E.2d 27 (1965); State v. Crawford, 3 N.C. 
App. 337, 164 S.E.2d 625 (1968); State v. 
Jackson, 4 N.C. App. 459, 167 S.E.2d 20 
(1969). 

The crime defined in this section is com- 
plete, all other elements being present, if 
there was an entry with felonious intent. 
State v. Vines, 262 N.C. 747, 138 S.E.2d 
630 (1964). 

In order to satisfy the felony require- 
ment of this section it must be made to 
appear that there was a breaking or enter- 
ing into a designated building or room 
“with intent to commit a felony or other 
infamous crime therein.” State v. Andrews, 
246 N.C. 561, 99 S.E.2d 745 (1957). 

To convict of the felony defined in this 
section, the State must satisfy the jury 
from the evidence beyond a _ reasonable 
doubt that a building described in this 
section was broken into or entered “with 
intent to commit a felony or other in- 
famous crime therein.” State v. Jones, 264 
N.C. 134, 141 S.E.2d 27 (1965). 

“Unlawfully Breaking” Charges Intent.— 
An indictment under this section for house- 
breaking is sufficient when charging “that 
defendant did break and enter (other- 
wise than by burglarious breaking) the 
storeroom and house, etc., with intent to 
commit a felony, to wit, with intent the 
goods, etc., feloniously to steal, etc.,” and 
is not defective for the failure to allege 
that the breaking and entering was felo- 
niously done, there being no distinction be- 
tween the words “unlawfully breaking” 
and “entering with the intent to commit a 
felony.” State v. Goffney, 157 N.C. 624, 
73 S.E. 162 (1911). 

Intent to Commit Felony of Larceny.— 
To justify a conviction of breaking and 
entering with intent to commit the felony 
of larceny, it was held necessary for the 
State to prove and for the jury to find be- 
yond a reasonable doubt that the defen- 
dant intended to steal property of sufficient 
value to make the taking thereof a felony. 
State v. Andrews, 246 N.C. 561, 99 S.E.2d 
745 (1957). See now § 14-72. 

In order for the larceny of personal 
property of the value of $200.00, or less, to 
be a felony, it must be stolen from the per- 
son or from a building feloniously broken 
into or entered, and the indictment should 
so charge. State v. Brown, 266 N.C. 55, 
145 S.E.2d 297 (1965). 

“Unlawful Breaking or Entering” Es- 
sential to Both Offenses.—The unlawful 
breaking or ,entering of a building de- 
scribed in this section is an essential ele- 
ment of both the felony and misdemeanor 
offenses. The distinction rests solely on 
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whether the unlawful breaking or enter- 
ing is done “with intent to commit a fel- 
ony .or other infamous. crime therein.’ 
State v. Jones, 264 N.C. 134, 141 S.E.2d 
27 (1965). 


This section defines a felony and defines 
a misdemeanor. The unlawful breaking or 
entering of a building described in this 
statute is an essential element of both of- 
fenses. The distinction rests solely on 
whether the unlawful breaking or entering 
is done “with intent to commit a felony 
or other infamous crime therein.” State v. 
Green, 2 N.C. App. 221, 162 S.E.2d 513 
(1968). 

Intent to Commit More than One Of- 
fense.—An indictment for entering a house 
with an intent to commit a felony or other 
infamous crime is not defective because it 
charges an intent to commit more than one 
offense. State v. Christmas, 101 N.C. 749, 
8 S.E. 361 (1888). 

Owner Procuring Act to Be Done.—In 
order to convict of housebreaking under 
this section there must have been an un- 
lawful entry by the prisoner, and when the 
owner has procured the act to be done by 
the prisoner company with and at the in- 
stance of the one selected by the owner for 
the purpose, the entry is lawful, and no 
crime is shown to have been committed, 
whatever the intent of the prisoner may 
have been at the time. State v. Goffney, 
157HNC. 624, (73) S. Bo 162+(1911). 


Entry without Breaking. — It is evident 
it was the intention of the legislature to 
make it a penal offense to wilfully break 
into a storehouse where merchandise, etc., 
is kept, or into an uninhabited house, or to 
wilfully enter into a dwelling house in the 
night otherwise than by breaking, with the 
intent to commit a felony. State v. Hughes, 
86 N.C. 662 (1882). 


Housebreaking or nonburglarious break- 
ing is a statutory and not a common-law 
offense, and under this section it is unlaw- 
ful to enter a dwelling with intent to com- 
mit a felony therein, either with or without 
a breaking, and therefore while evidence of 
a breaking, when available, is always rele- 
vant proof of a breaking is not essential to 
sustain conviction. State v. Mumford, 227 
INE Cea sees 4108S. 2d 207 (1947); State v. 
Best, 232 N.C. 575, 61 S.E.2d 612 (1950). 


Where defendant was charged under this 
section with nonburglariously breaking and 
entering and the evidence showed that he 
sat in his car while a friend unlawfully 
entered the house of another, the defendant 
was a principal in the crime being com- 
mitted and the fact that his friend did not 
enter by burglarious breaking is immaterial. 
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State v. Best, 232 N.C. 575, 61 S.E.2d 612 
(1950). 

A breaking is not now and has never 
been a prerequisite of guilt and proof 
thereof is not required. State v. Brown, 
266 N.C. 55, 145 S.E.2d 297 (1965). 

Under this section it is unlawful to break 
into a dwelling with intent to commit a 
felony therein. It is likewise unlawful to 
enter, with like intent, without a breaking. 
Hence, evidence of a breaking, when avail- 
able, is always relevant, but absence of 
such evidence does not constitute a fatal 
defect of proof. State v. Brown, 266 N.C. 
55, 145 S.E.2d 297 (1965). 

Evidence of a breaking when available is 
relevant, but the absence of such evidence is 
not a fatal defect of proof to support a con- 
viction of breaking and entering under this 
section where there is proof of entry. Nor is 
proof of entry where there is proof of break- 
ing necessary to support a conviction on a 
charge of breaking and entering under this 
section. Blakeney v. State, 2 N.C. App. 312, 
163 S.E.2d 69 (1968). 


Crime Therein Distinct from Breaking 
and Entering. — Prosecution for larceny 
will not bar a subsequent prosecution for 
breaking and entering with intent to com- 
mit larceny, the larceny being necessarily 
distinct from the breaking and entering. 
State v. Hooker, 145 N.C. 581, 59 S.E. 
866 (1907). 

Ownership of Property Is Immaterial.— 
It is incumbent upon the State to establish 
that, at the time the defendant broke and 
entered, he intended to steal something. 
However, it is not incumbent upon the 
State to establish the ownership of the 
property which he intended to steal, the 
particular ownership being immaterial. 
State v. Crawford, 3 N.C. App. 337, 164 
S.E.2d 625 (1968). 

In a prosecution for breaking and entering 
a building with intent to steal, the fact that 
the indictment alleges an intent to steal the 
property of a named corporation while the 
evidence discloses the property actually stolen 
belonged to another is not fatal. State v. 
Crawford, 3 N.C. App. 337, 164 S.E.2d 625 
(1968). 


Value of Stolen Property Immaterial.— 
Larceny by breaking and entering a build- 
ing is a felony without regard to the value 
of the stolen property. State v. Stubbs, 266 
N.C. 274, 145 S.E.2d 896 (1966). 


Breaking of store window with requisite 
intent to commit a felony therein, completes 
offense, even though the defendant is inter- 
rupted or otherwise abandons his purpose 
without actually entering the building. State 
v. Burgess, 1 N.C. App. 104, 160 S.E.2d 110 
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(1968) ; State v. Wooten, 1 N.C. App. 240, 
161 S.E.2d 59 (1968); State v. Jones, 272 
NCP 108715795. Bzd 610 °(1967): 

Description of Building—In an indict- 
ment under this section punishing the 
breaking and entering of buildings, a build- 
ing must be described as to show that it 
is within the language of the statute and 
so as to identify it with reasonable partic- 
ularity so as to enable the defendant to pre- 
pare his defense and plead his conviction 
or acquittal as a bar to further prosecution 
for the same offense. State v. Sellers, 273 
N.C. 641, 161 S.E.2d 15 (1968). 

Possession of Recently Stolen Property. 
—Evidence that defendant was in posses- 
sion of stolen property shortly after the 
property was stolen raises a presumption 
of defendant’s guilt of larceny of such 
property. State v. Jones, 3 N.C. App. 455, 
165 S.E.2d 36 (1969). 

Lesser Offense than Burglary in the 
First Degree—The statutory offense set 
forth in this section is a less degree of the 
offense of burglary in the first degree set 
forth in § 14-51. State v. Perry, 265 N.C. 
517, 144 S.E.2d 591 (1965); State v. 
Fowler, 1 N.C. App. 546, 162 S.E.2d 37 
(1968). 

A felonious entering into a house other- 
wise than burglariously with intent to 
commit larceny, a violation of this section, 
is a less degree of the felony of burglary 
in the first degree. State v. Fikes, 270 N.C. 
780, 155 S.E.2d 277 (1967). 

A violation of this section is a less de- 
gree of the felony of burglary in the first 
degree. State v. Gaston, 4 N.C. App. 575, 
167 S.E.2d 510 (1969). 

Included Offense.—The misdemeanor 
defined in this section must be considered 
“a less degree of the same crime,” an in- 
cluded offense, within the meaning of § 
15-170. State v. Jones, 264 N.C. 134, 141 
SE. 2d 270965)" 

Wrongful breaking or entering without 
intent to commit a felony or other infa- 
mous crime is a lesser degree of felonious 
breaking or entering within this section. 
State v. Worthey, 270 N.C. 444, 154 S.E.2d 
515 (1967). 

The misdemeanor of nonfelonious break- 
ing and entering, if there is evidence to 
support it, is a lesser included offense of 
the felony of breaking and entering with 
intent to commit a felony as described in 
this section. State v. Johnson, 1'N.C. App. 
15, 159 S.E.2d 249 (1968); State v. Fowler, 
1 N.C. App. 546, 162 $.E.2d 37 (1968). 

Wrongful breaking and entering without 
intent to commit a felony or other infamous 
crime is a lesser included offense of the 
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felony of breaking or entering with intent 
to commit a felony under this section. 
State v. Fowler, 1 N.C. App. 549, 162 
S.E.2d 39 (1968). 

This section defines a felony and defines 
a misdemeanor. The unlawful breaking or 
entering of a building described in this 
statute is an essential element of both of- 
fenses. The distinction rests solely on 
whether the unlawful breaking or entering 
is done “with intent to commit a felony 
or other infamous crime therein.” Hence, 
the misdemeanor must be considered “a 
less degree of the same crime,” an included 
offense, within the meaning of § 15-170. 
State v. Dickens, 272 N.C. 515, 158 S.E.2d 
614 (1968); State v. Williams, 2 N.C. App. 
194, 162 S.E.2d 688 (1968). 

Unlocking Door with Key.—There is a 
sufficient breaking where a person enters 
a building with a felonious intent by un- 
locking a door with a key. State v. Knight, 
261 N.C. 17, 134 S.E.2d 101 (1964). 

The fact that the shaking of a door and 
its opening was not followed by a physi- 
cal entrance into the building does not pre- 
vent a finding by the jury that defendants 
broke and entered the building. They had 
actually opened the door although they had 
not entered and the crime was complete 
upon the finding by the jury of the overt 
act and felonious intent which was amply 
supported by the evidence. State v. Nich- 
ols, 268 N.C. 152, 150 S.E.2d 21 (1966). 

Bill of Particulars—If a defendant is in 
doubt as to the identity of the building he 
is charged with having feloniously broken 
into and entered, he can call for a bill of 
particulars. State v. Sellers, 273 N.C. 641, 
161 S.E.2d 15 (1968). 

Proper Instruction—See State v. Jones, 
272 N.C. 108, 157 S.E.2d 610 (1967). 


Indictment under This Section or § 14- 
51.—Where on appeal defendant’s motion 
to set aside the verdict should have been 
allowed for want of evidence of defendant’s 
guilt of second degree burglary and want 
of charge of second degree burglary in the 
indictment, upon the new trial ordered, de- 
fendant may be tried upon the original bill 
of burglary in the first degree, or upon 
an indictment under this section. State v. 
Locklear, 226 N.C. 410, 38 S.E.2d 162 
(1946). 

Erroneous Instruction—The State’s evi- 
dence tended to show that defendant broke 
and entered the dwelling house in question 
at night while same was occupied as a 
sleeping apartment, stole some money and 
ran away when the female occupant discov- 
ered him and screamed. Defendant con- 
tended, upon supporting evidence, that at 
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the time he was too drunk to know where 
he was or what he was doing. The court 
instructed the jury that defendant might be 
convicted of burglary in the first degree, 
or of burglary in the second degree, if they 
found that the room was unoccupied, but if 
they found defendant was too drunk to 
form felonious intent they should return a 
verdict of not guilty. Held: The instruc- 
tion required the jury to find the defendant 
guilty of burglary in the first degree or not 
guilty, since there was no evidence that the 
room was unoccupied, and defendant was 
entitled to a new trial for error of the court 
in failing to instruct that defendant might 
be found guilty of breaking and entering 
otherwise than burglariously, or of an at- 
tempt to commit the offense. State v. Feyd, 
21 SRN: C61 en. O7 eS wl. (1988). 

Where the evidence as to defendant’s 
intent was circumstantial and did not point 
unerringly to an intent to commit a felony, 
it was prejudicial error for the court to fail 
to charge that the jury could find a verdict 
of nonfelonious breaking and entering, a 
misdemeanor, and for the court to fail to 
explain the full contents of this section to 
the jury. State v. Worthey, 270 N.C. 444, 
154 S.E.2d 515 (1967). 

Evidence held sufficient to overrule non- 
suit in the prosecution for unlawfully 
breaking and entering a building with in- 
tent to steal merchandise therefrom. State 
ve *Cloud, (2719 N.C, 591,157 «S,E.2d),19 
(1967). 

Question for the Jury.—Under § 15-40 a 
person in whose presence a felony is com- 
mitted has power to arrest the offender. 
Where someone breaks into the garage of 
another and the owner of the garage is 
killed in trying to make the arrest, the 
question of the offense being committed in 
his presence should be submitted to the 
jury. State v. Blackwelder, 182 N.C. 899, 109 
S.E. 644 (1921). 

Evidence held sufficient to sustain con- 
viction under this section. State v. Hargett, 
196 N.C. 692, 146 S.E. 801 (1929). 

Evidence that a cotton mill had been 
broken into and that goods taken therefrom 
had been found in defendant’s possession 
within an hour or two thereafter, with fur- 
ther evidence of his unlawful possession, is 
sufficient for conviction, under the provi- 
sions of this section and defendant’s de- 
murrer to the State’s evidence, or motion 
for dismissal thereon, is properly over- 
ruled. State v. Williams, 187 N.C. 492, 122 
».B. 13 (1924). 

The evidence was held amply sufficient 
to support verdict of guilty of feloniously 
breaking and entering and larceny by 
means of such felonious breaking and en- 
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tering. State v. Majors, 268 N.C. 146, 150 
S.E.2d 35 (1966). 

Duty of Court to Submit to Jury Ques- 
tion of Guilt Hereunder Where Indictment 
Charges First Degree Burglary. — Where 
the evidence is sufficient to justify it upon 
a bill of indictment charging a defendant 
with burglary in the first degree, it is the 
duty and mandatory upon the court to sub- 
mit to the jury the question of whether or 
not the defendant is guilty of breaking and 
entering the dwelling house in question at 
the time and place mentioned in the bill of 
indictment otherwise than burglariously, 
and it is error for the court to fail or refuse 
to do so. State v. Johnson, 218 N.C. 604, 
12 S.E.2d 278 (1940). 

The evidence tended to show unlawful 
entry into a dwelling at nighttime while 
same was actually occupied, and the actual 
commission therein of the felony charged 
in the bill of indictment. The evidence al- 
so tended to show that the window of the 
room in which the felony was committed 
was open, and that the perpetrator of the 
crime was first seen in this room, and that 
after the commission of the crime he es- 
caped by the open window. There was 
also circumstantial evidence that entry was 
made by opening a window of another 
room of the house. There was also suffi- 
cient evidence tending to identify defen- 
dant as the perpetrator of the crime. Held: 
Although there is no evidence of burglary 
in the second degree, the evidence tends to 
show burglary in the first degree, or a non- 
burglarious breaking and entering with in- 
tent to commit a felony, depending upon 
whether the perpetrator of the crime en- 
tered by the open window or burglariously 
“broke” into the dwelling, and therefore 
the trial court should have charged that 
the defendant might be found guilty of bur- 
glary in the first degree, guilty of a non- 
burglarious breaking and entering of the 
dwelling house with intent to commit a fel- 
ony or other infamous crime therein, or not 
guilty, and its failure to submit the ques- 
tion of defendant’s guilt of nonburglarious 
entry constitutes reversible error. State v. 
Chambers, 218 N.C. 442, 11 S.E.2d 280 
(1940). 

Verdict Disapproved.—In a prosecution 
for felonious breaking and entering, a ver- 
dict that defendant is guilty of felonious 
“B. & E.” is disapproved. State v. Gaston, 
4 N.C. App. 575, 167 S.E.2d 510 (1969). 

Punishment.—The punishment for a vio- 
lation of this section may be a maximum 
of ten years. State v. Hodge, 267 N.C. 238, 
147 S.E.2d 881 (1966). 

A sentence of twenty-five years’ impris- 
onment, imposed after a plea of guilty to 
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four indictments charging felonious break- 
ing and entering and larceny in violation 
of this section and § 14-72, did not ex- 
ceed the statutory maximum and was not 
cruel and unusual punishment in the con- 
stitutional sense. State v. Greer, 270 N.C. 
143, 153 S.E.2d 849 (1967). 

Where the maximum term of a sentence 
is set beyond statutory authorization un- 
der this section, the sentence imposed is 
not void in toto. Petitioner is not entitled 
to be released from custody since he has 
not served that part of the sentence which 
is within lawful limits. State v. Clendon, 
249 N.C. 44, 105 S.E.2d 93 (1958). 

The maximum punishment for the fel- 
ony of breaking and entering is ten years’ 
imprisonment. State v. Reed, 4 N.C. App. 
109, 165 S.E.2d 674 (1969); State v. Perry- 
man, 4 N.C. App. 684, 167 S.E.2d 517 
(1969). 

The imposition of a sentence of im- 
prisonment of seven to nine years upon 
plea of nolo contendere to the offenses of 
breaking and entering and larceny is not 
cruel or unusual punishment in a constitu- 
tional sense. State v. Robinson, 271 N.C. 
448, 156 S.E.2d 854 (1967). 

Larceny of any property of another of 
any value after breaking and entering, and 
larceny of property of more than $200 in 
value, are felonious, each of which may be 
punishable by imprisonment for as much 
as ten years. State v. Jones, 3 N.C. App. 
455, 165 S.E.2d 36 (1969). 

Scope of Review.—Each defendant hav- 
ing entered a plea of guilty to a valid in- 
formation charging the felony of nonbur- 
glarious breaking, their appeal brings up 
for review only the question whether the 
facts charged constitute an offense pun- 
ishable under the laws and Constitution. 
Defendants’ plea established a violation of 
this section. State v. Hodge, 267 N.C. 238, 
147 S.E.2d 881 (1966). 

Applied in State v. Templeton, 237 N.C. 
440, 75 S.E.2d 243 (1953); In re Bent- 
ley, 240 N.C. 112, 81 S.E.2d 206 (1954); 
State v. Jones, 247 N.C. 260, 100 S.E.2d 
845 (1957); State v. Crawford, 261 N.C. 
658, 135 S.E.2d 652 (1964); State v. Hollo- 
way, 262 N.C. 753, 138 S.E.2d 629 (1964); 
State v. Ward, 263 N.C. 93, 138 S.E.2d 779 
(1964); State v. Yates, 263 N.C. 100, 138 
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S.E.2d 787 (1964); Potter v. State, 263 
N.C. 114, 139 S.E.2d 4 (1964); State v. 
Davis, 263 N.C. 127, 139 $.E.2d 23 (1964); 
State v. Stinson, 263 N.C. 283, 139 S.E.2d 
558 (1965); State v. Mullinax, 263 N.C. 
512, 139 S.E.2d 639 (1965); State v. Slade, 
264 N.C. 70, 140 S.E.2d 723 (1965); State 
v. Morgan, 265 N.C. 597, 144 S.E.2d 633 
(1965); State v. Ford, 266 N.C. 743, 147 
S.E.2d 198 (1966); State v. Davis, 267 
N.C. 126, 147 S.E.2d 570 (1966); State v. 
Jones, 267 N.C. 434, 148 S.E.2d 236 
(1966); State v. Foster, 268 N.C. 480, 151 
S.E.2d 62 (1966); State v. Dawson, 268 
N.C. 603, 151 S.E.2d 203 (1966); State v. 
Carter, 269 N.C. 697, 153 S.E.2d 388 
(1967); State v. Barnes, 270 N.C. 146, 153 
S.E.2d 868 (1967); State v. Wilson, 270 
N.C. 299, 54 S.E.2d 102 (1967); State v. 
Woody, 271 N.C. 544, 157 $.E.2d 108 
(1967); State v. Lovelace, 271 N.C. 613, 
157 S.E.2d 209 (1967); State v. Miller, 
271 N.C. 646, 157 S.E.2d 335. (1967); 
States vo Fostery “2710 (N:Car 727; i9157 
S.E.2d 542 (1967); State v. Bethea, 272 
N.C. 521, 158 S.E.2d 591 (1968); State v. 
Parrish, 273 N.C. 477, 160 5.B.2d 153 
(1968); State v. Shedd, 274 N.C. 95, 161 
S.E.2d 477 (1968); State v. Thorpe, 274 
N.C. 457, 164 S.E.2d 171 (1968); State v. 
Evers, 1 N.C. App. 81, 159 S.E.2d 372 
(1968); State v. Burgess, 1 N.C. App. 142, 
160 S.E.2d 105 (1968); State v. Martin, 2 
N.C. App. 148, 162 S.E.2d 667 (1968); 
State v. Morris, 2 N.C. App. 611, 163 S.E.2d 
539 (1968); State v. Kelly, 3 N.C. App. 
72, 164 S.E.2d 22 (1968); State v. Biggs, 3 
N.C. App. 589, 165 S.E.2d 560 (1969); State 
v. Minton, 228 N.C. 518, 46 S.E.2d 296 
(1948). 

Stated in Perkins v. North Carolina, 234 
F. Supp. 333 (W.D.N.C. 1964). 

Cited in State v. Alston, 233 N.C. 341, 
64 S.E2d 3 (1951); State v. Birckhead, 
256 N.C. 494, 124 S.E.2d 838 (1962); 
State v. Gray, 268 N.C. 69, 150 S.E.2d 1 
(1966); State v. Dawson, 272 N.C. 535, 159 
S.E.2d 1 (1968); State v. Stafford, 274 N.C. 
519, 164 S.E.2d 371 (1968); State v. Ells- 
worth, 130 N.C. 690, 41 S.E. 548 (1902); 
State v. Setzer, 198 N.C. 663, 153 S.E. 118 
(1930); State v. Ratcliff, 199 N.C. 9, 153 
S.E. 605 (1930); In re McKnight, 229 N.C. 
303, 49 S.E.2d 753 (1948). 


§ 14-55. Preparation to commit burglary or other housebreakings. 
—If any person shall be found armed with any dangerous or offensive weapon, 
with the intent to break or enter a dwelling, or other building whatsoever, and 
to commit any felony or larceny therein; or shall be found having in his posses- 
sion, without lawful excuse, any picklock, key, bit, or other implement of house- 
breaking; or shall be found in any such building, with intent to commit any 
felony or larceny therein, such person shall be guilty of a felony and punished by 
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fine or imprisonment in the State’s prison, or both, in the discretion of the 
court. (Code, s. 997; Rev., s. 3334;.1907, c. 822; C. S., s. 4236; 1969, c. 543, 


s. 4.) 
Editor’s Note. — The 1969 amendment 


substituted “any felony or larceny” for “a 
felony or other infamous crime” in two 
places. 

The gravamen of the offense is the pos- 
session of burglar’s tools without lawful ex- 
cuse, and the burden is on the State to show 
two things: (1) That the person charged 
was found having in his possession an im- 
plement or implements of housebreaking 
enumerated in, or which come within the 
meaning of the statute; and (2) that such 
possession was without lawful excuse. State 
v. Boyd, 223 N.C. 79, 25 S.E.2d 456 (1943). 

But the phrase “without lawful excuse” 
must be construed in the spirit of this sec- 
tion, and, even though the possession of 
the pistols and blackjack be unlawful and 
even though defendants possessed the pis- 
tols and blackjack for the purpose of per- 
sonal protection in the unlawful transpor- 
tation of intoxicating liquor, such posses- 
sion is not within the meaning of this sec- 
tion. State v. Boyd, 223 N.C. 79, 25 S$.E.2d 
456 (1943). 

Separate Offenses.—The offense of being 
armed with any dangerous weapon with in- 
tent to break and enter a dwelling or other 
building and commit a felony therein, and 
the offense of possessing, without lawful 
excuse, implements of housebreaking, are 
separate and distinct offenses, under this 
section, the first requiring a presently ex- 
isting intent to break and enter, and the 
second mere possession, without lawful 
excuse, of implements of housebreaking, 
which infers no personal intent but rather 
the purpose for which the implements are 
kept. State v. Baldwin, 226 N.C. 295, 3 
S.E.2d 898 (1946). 

This section defines three separate of- 
fenses. State v. Morgan, 268 N.C. 214, 150 
S.E.2d 377 (1966). 


This section defines three separate of- 
fenses, and the part of this section relating 
to possession of implements of house- 
breaking is a separate offense. State v. 
Godwin, 269 N.C. 263, 152 S.E.2d 152 
(1967). 

This section defines a separate felony for 
mere possession without lawful excuse of 
tools or implements of housebreaking, and 
it is the inherent nature and purpose of the 
tool, or the clear effect of a combination of 
otherwise innocent tools, which is con- 
demned. State v. Godwin, 3 N.C. App. 55, 
164 S.E.2d 86 (1968). 

Sufficiency of Indictment. — If tools 
enumerated in an indictment are embraced 


within the general term “other implement 
of housebreaking,” their possession with- 
out lawful excuse is prohibited by this sec- 
tion. State v. Morgan, 268 N.C. 214, 150 
S.E.2d 377 (1966). 


An indictment under this section is not 
fatally defective because of its failure to 
enumerate any of the articles specified in 
the statute as implements of housebreak- 
ing when it does specify implements com- 
ing within the generic term of “implements 
of housebreaking.” State v. Morgan, 268 
N.C. 214, 150 S.E.2d 377 (1966). 

A crowbar is clearly a breaking tool. 
State v. Morgan, 268 N.C. 214, 150 S.E.2d 
377 (1966). 

As Is a Picklock.—This section contem- 
plates a picklock as being a burglary tool 
when it is in the possession of someone 
without lawful excuse. State v. Craddock, 
272 N.C. 160, 158 S.E.2d 25 (1967). 

Likewise, a Combination of Crowbar 
and Big Screwdriver.—Under the circum- 
stances the possession of a crowbar and a 
big screwdriver were without lawful ex- 
cuse, and said crowbar and big screwdriver 
were other implements of housebreaking 
within the intent and meaning of this sec- 
tion. State v. Morgan, 268 N.C. 214, 150 
S.E.2d 377 (1966). 

And a Combination of Gloves, Tapes, 
Chisels, Crowbars, Hammers, and 
Punches. — While gloves, tapes, chisels, 
crowbars, hammers, and punches all have 
their honest and legitimate uses, when no 
explanation is offered for this combination 
of articles by a man several hundred miles 
from his home, in the middle of the night, 
it is ample to sustain a possession of 
wrongful and unlawful possession of tools 
used in store breaking. State v. Nichols, 
268 N.C. 152, 150 S.E.2d 21 (1966). 


But a Pistol Is Not.—A pistol is not an 
“implement of housebreaking” within the 
intent and meaning of this section. State 
v. Godwin, 269 N.C. 263, 152 S.E.2d 152 
(1967). 

Neither Are Small Screwdrivers, Tire 
Tool, Gloves, Flashlights, and Socks. — 
Two small screwdrivers, a tire tool, gloves, 
flashlights, and socks in defendant’s pos- 
session at time store was broken into and 
entered by defendant were not other im- 
plements of housebreaking within the in- 
tent and meaning of this section. State v. 
Morgan, 268 N.C. 214, 150 S.E.2d 377 
(1966). 

A “lockpick” and a “picklock” are the 
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same thing. State v. Craddock, 272 Nec: 
160, 158 S.E.2d 25 (1967). 

A tire tool is a part of the repair kit 
which the manufacturer delivers with each 
motor vehicle designed to run on pneu- 
matic tires; not only is there lawful ex- 
cuse for its possession, but there is little 
or no excuse for a motorist to be on the 
road without one. State v. Garrett, 263 
N.C. 773, 140 S.E.2d 315 (1965). 

There is some doubt whether a tire tool, 
under the ejusdem generis rule, is of the 
same classification as a picklock, key, or 
bit, and hence, condemned by this section. 
State v. Garrett, 263 N.C. 773, 140 S.E.2d 
315 (1965); State v. Godwin, 3 N.G App. 
55, 164 S.E.2d 86 (1968). 

State’s Burden of Proof.—In a prosecu- 
tion under this section for having posses- 
sion without lawful excuse of a crowbar, 
hack saw and automatic pistol, the burden 
is on the State to prove beyond a reason- 
able doubt that the possession of the im- 
plements was “without lawful excuse” 
within the spirit of the statute, anda tie 
possession of a pistol for personal protec- 
tion, even though unauthorized, cannot be 
unlawful possession within the meaning 
of the statute. State v. Davis, 245 ING: 
146, 95 S.E.2d 564 (1956). 

In a prosecution under the provisions of 
this section, the burden is on the State to 
show two things: (1) That the person 
charged was found having in his possession 
an implement or implements of house- 
breaking enumerated in, or which come 
within the meaning of the statute, and (2) 
that such possession was without lawful 
excuse. State v. Morgan, 268 N.C. 214, 150 
SE.2d 377 (1966); State v. Godwin, 269 
N.C. 263, 152 S.E.2d 152 (1967); State v. 
Craddock, 272 N.C. 160, 158 S.E.2d 25 
(1967); State v. Davis, 272 N.C. 469, 158 
S.E.2d 630 (1968); State v. Styles, 3 N.C. 
App. 204, 164 S.E.2d 412 (1968). 

Proof of “Intent” or “Unlawful Use” 
Not Required.—The offense of possessing 
implements of housebreaking without law- 
ful excuse, does not require the proof of 
any “intent” or “unlawful use.” State v. 
Vick, 213 N.C. 235, 195 S.E. 779 (1938). 

It does not appear that the use to which 
a tool or instrument is put is necessarily 
controlling in determining whether itis 
within the intent of the phrase “or other 
implement of housebreaking” as contained 
in this section. State v. Godwin, 3 N.C. 
App. 55, 164 S.E.2d 86 (1968). 

Where defendant is charged with posses- 
sion of certain specific items condemned 
by this section, it is not necessary for the 
court to determine whether tools or imple- 
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ments that have legitimate purposes were 
being possessed for an illegitimate pur- 
pose. State v. Styles, 3 N.C. App. 204, 164 
S.E.2d 412 (1968). 

Judicial Knowledge of Housebreaking 
Implements.—Although a Stillson wrench, 
a brace, drills of varying sizes, detonating 
caps, flashlight batteries, gloves, dynamite, 
bullets, a drill chuck key, and other like 
articles, are articles having legitimate uses, 
the court will take judicial knowledge that 
they are, in combination, implements of 
housebreaking. State v. Baldwin, 226 N.C. 
295, 37 S.E.2d 898 (1946). 

Sufficiency of Evidence. — In State v. 
Boyd, 223 N.C. 79, 25 S.E.2d 456 
(1943), it was held that the evidence failed 
to show that any of the articles found in 
the automobile was an implement made and 
designed for the express purpose of house- 
breaking, within the terms of this section. 

Evidence tending to show that officers 
searched a car owned by defendant and to 
which defendant had the key, and found 
therein implements which, in combination, 
as a matter of common knowledge, are im- 
plements of housebreaking, is sufficient to 
overrule defendant’s motion to nonsuit in 
a prosecution under this section. State v. 


Baldwin, 226 N.C. 295, 37 S.E.2d 898 
(1946). 
Evidence Insufficient for Jury. — Upon 


an indictment charging possession, without 
lawful excuse, of a crowbar, hack saw and 
automatic pistol, in a prosecution under 
this section, the evidence was held insuff- 
cient to be submitted to the jury. State v. 
Davis, 245 N.C. 146, 95 S.E.2d 564 (1956). 

Evidence tending to show that defendant 
was a passenger in a car in which imple- 
ments of housebreaking were found, with- 
out any evidence that defendant had any 
control whatsoever over either the auto- 
mobile or the implements of housebreaking 
found therein, and without evidence show- 
ing when, where, or under what circum- 
stances defendant entered the automobile, 
or disclosing his relationship or association 
with the driver thereof, is insufficient to 
be submitted to the jury in prosecution for 
possession of implements of housebreaking 
without lawful excuse. State v. Godwin, 
269 N.C. 263, 152 S.E.2d 152 (1967). 

A sentence of not less than twenty-five 
nor more than thirty years upon a plea of 
guilty of possession of weapons and imple- 
ments for housebreaking, in violation of 
this section is within the discretion of the 
court conferred by the statute, and is not 
objectionable as a cruel and unusual pun- 
ishment within the meaning of N.C. Const., 
Art. I, § 14. State v. Cain, 209 N.C. 275, 183 
S.E. 300 (1936). 
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A sentence of not less than twenty 
years nor more than thirty years on a 
plea of guilty to the charge of unlawful 
possession of implements of housebreak- 
ing, constitutes cruel and unusual punish- 
ment within the meaning of N.C. Const., 
Art. I, § 14. State v. Blackmon, 260 N.C. 
352, 132 S.E.2d 880 (1963), overruling 
State v. Cain, 209 N.C. 275, 183 S.E. 300 
(1936). 

Maximum Punishment.—The punish- 
ment for possession of the implements of 
housebreaking is limited to a maximum of 
ten years’ imprisonment, since punishment 
by fine or imprisonment, or both, in the 
discretion of the court, as prescribed by 
this section, is not a specific punishment 
and therefore comes within the purview of 
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§ 14-2. State v. Blackmon, 260 N.C. 352, 
132 S.E.2d 880 (1963), overruling State v. 
Cain 2099 N.G& 215981839. 6300 (1936). 

This section, prescribing punishment “by 
fine or imprisonment in the State’s prison, 
or both, in the discretion of the court,” 
does not prescribe “specific punishment” 
within the meaning of that term as used 
in § 14-2. State v. Thompson, 268 N.C. 
447, 150 S.E.2d 781 (1966). 

Applied in State v. Davis, 263 N.C. 127, 
139 S.E.2d 23 (1964); State v. Shedd, 274 
N.C. 95, 161 S.E.2d 477 (1968). 

Cited in State v. McPeak, 243 N.C. 243, 
90 S.E.2d 501 (1955); State v. Hodge, 
267 N.C. 238, 147 S.E.2d 881 (1966); State 
¥.~ourles, .230. N.C. 272.52 S.E.2d 880 
(1949). 





§ 14-56. Breaking or entering into railroad cars, motor vehicles, 
or trailers; breaking out.—If any person shall, with intent to commit any 
felony or larceny therein, break or enter any railroad car, motor vehicle, or 
trailer containing any goods, wares, freight, or other thing of value, or shall, 
after having committed any felony or larceny therein, break out of any rail- 
road car, motor vehicle, or trailer containing any goods, wares, freight, or other 
thing of value, such person shall upon conviction be punished by confinement 
in the penitentiary in the discretion of the court for a term of years not exceed- 
ing five years. If any person is found unlawfully in such car, motor vehicle, 
or trailer, being so found shall be prima facie evidence that he entered in viola- 
tion of this section. (1907, c. 468; C. S., s. 4237; 1969, c. 543, s. 5.) 

Editor’s Note.—The 1969 amendment 150 S.E. 635 (1929); State v. Hendricks, 
rewrote this section. QOMARIN| Geass: i Se ONBamDD am El935)). 
Cited in State v. Brown, 198 N.C. 41, 


§ 14-56.1. Breaking into or forcibly opening coin-operated ma- 
chines.—Any person who forcibly breaks into, or by the unauthorized use of key, 
keys, or other instrument, opens any coin-operated vending machine, coin-activated 
machine or device, or coin-operated telephone or telephone coin receptacle, with 
intent to steal any property or moneys therein, shall be guilty of a misdemeanor 
and shall, upon conviction, be fined or imprisoned, or both, in the discretion of 
the court. (1963, c. 814, s. 1.) 


§ 14-56.2. Damaging or destroying coin-operated machines. — Any 
person who shall willfully and maliciously damage or destroy any coin-operated 
vending machine, coin-activated machine or device, or coin-operated telephone or 
telephone coin receptacle shall be guilty of a misdemeanor and shall, upon convic- 
tion, be fined or imprisoned, or both, in the discretion of the court. (1963, c. 
814, s. 2.) 


§ 14-57. Burglary with explosives.—Any person who, with intent to 
commit any felony or larceny therein, breaks and enters, either by day or by 
night, any building, whether inhabited or not, and opens or attempts to open 
any vault, safe, or other secure place by use of nitroglycerine, dynamite, gun- 
powder, or any other explosive, or acetylene torch, shall be deemed guilty of 
burglary with explosives. Any person convicted under this section shall be pun- 
ished as for burglary in the second degree, as provided in G.S. 14-52. (1921, c. 
eee ne td20/ (a) ; 1969, C40, 8. 08) 

Editor’s Note—The 1969 amendment 
substituted “any felony or larceny there- 
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in” for “crime” near the beginning of the 
section. 
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“Burglary with explosives’ was un- 
known to the common law. Obviously, it 
is separate and distinct from the crime of 
burglary named in § 14-51. United States 
v. Brandenburg, 144 F.2d 656 (3rd Cir: 
1944). 

This section is not void for vagueness. 
Dean v. North Carolina, 269 F. Supp. 986 
(M.D.N.C. 1967). 

Punishment. — Punishment prescribed 
for the violation of this statute is as for 
burglary in the second degree. Under § 
14-52, burglary in the second degree is 
punishable by “imprisonment in the State’s 
prison for life, or for a term of years, in the 
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discretion of the court.” Dean v. North 
Carolina, 269 F. Supp. 986 (M.D.N.C. 
1967). 

There is clearly no merit to the conten- 
tions that a sentence of not less than 35 
nor more than. 45 years imposed was im- 
permissible. Dean v. North Carolina, 269 
F. Supp. 986 (M.D.N.C. 1967). 

Applied in State v. Roux, 263 N.C. 149, 
139 S.E.2d 189 (1964); State v. Roux, 266 
N.C. 555, 146 S.E.2d 654 (1966); In re 
McKnight, 229 N.C. 303, 49 S.E.2d 753 
(1948). 

Cited:in State v. Vick, 213 N.C. 235, 195 
Si. ee OaLLoss). 


Arvricre 15. 


Arson and Other Burnings. 


§ 14-58. Punishment for arson.—Any person convicted according to due 
course of law of the crime of arson shall suffer death: Provided, if the jury shall 
so recommend, at the time of rendering its verdict in open court, the punishment 
shall be imprisonment for life in the State’s prison, and the court shall so instruct 
the jury. (R: C, c. 34, 's..2; 1870-1, ¢) 222;' Code, s--985 ;Rev.,"s. 3335.8 Geo ae 


4238 - 1941, c. 215, s. 2; 1949, c. 299, s. 3.) 


Cross References.—As to accomplices, 
see § 14-5 et seq. As to arrest of offender 
by Commissioner of Insurance and prose- 
cution, see § 69-2. 

Editor’s Note—The common-law defini- 
tion of arson is still in force in this State. 
State v. Long, 243 N.C. 393, 90 S.E.2d 


739 (1956). 
Provisions for Imposition of Death Pen- 
alty Unconstitutional. — In the present 


posture of the North Carolina statutes the 
various provisions for the imposition of 
the death penalty are unconstitutional, and 
hence capital punishment may not, under 
United States v. Jackson, 390 U.S. 570, 88 
S. Ct. 1209, 20 L. Ed. 2d 138 (1968), be im- 
posed under any circumstances. Alford v. 
North Carolina, 405 F.2d 340 (4th Cir. 
1968). 

The death penalty provisions of North 
Carolina constitute an invalid burden upon 
the right to a jury trial and the right not to 
plead guilty. Alford v. North Carolina, 405 
F.2d 340 (4th Cir. 1968). 

A prisoner is entitled to relief if he can 


demonstrate that his principal motivation 
to plead guilty or to forego a trial by jury 
was to avoid the death penalty. Alford v. 
North Carolina, 405 F.2d 340 (4th Cir. 
1968). 

Wood Must Be Charred—Where the 
statute requires that the building be 
“burned” an indictment charging “setting 
fire to” is not sufficient for there can be 
a setting fire to without charring the 
wood, as required to constitute burning. 
But if the statute provides “setting fire 
to,” the indictment charging “setting fire to 
and -burning” is sufficient as the charge of 
burning is surplusage and not detrimental 
to the indictment. State v. Hall, 93 N.C. 
571 (1885). 

Evidence held admissible in prosecution 
for arson as tending to show ill will to- 
wards occupants of house burned and as 
being part of res gestae. State v. Smith, 
225 N.C. 78, 33 S.E.2d 472 (1945). 

Cited in State v. Freeman, 197 N.C. 376, 
148 S.E. 450 (1929); State v. Wilfong, 222 
N.C. 746, 24 S.E.2d 629 (1943). 


§ 14-59. Burning of certain public and other corporate buildings.— 


If any person shall willfully and maliciously burn the Statehouse, or any of the 
public offices of the State, or any building owned by the State or any of its agen- 
cies, institutions, or subdivisions, or any courthouse, jail, arsenal, clerk’s office, 
register’s office, or any house belonging to any county or incorporated town in 
the State or to any incorporated company whatever, in which are kept the 
archives, documents, or public papers of such county, town or corporation, he shall, 
on conviction, be imprisoned in the State’s prison for not less than five nor 
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more than ten years. (1830, c. 41, s. 1; R. C., c. 34, s. 7; 1868-9, c. 167, s. 5; 
Code, s. 985, subsec. 3; Rev., s. 3344; C. S., s. 4239; 1965, c. 14.) 


Intent Necessary.—If the prisoner put 
fire to the jail, not with an intention of de- 
stroying it, he is not guilty under the act. 
But if he put fire to the jail and burnt 
it with an intent to burn it down 
and destroy it, he is guilty, notwithstand- 


ing the fire went out, or was put out by 
others before the intention of the prisoner 
was completed by burning down the jail; 
and this is the law, although his main in- 
tention was to escape. State v. Mitchell, 
27 N.C. 350 (1845). 


§ 14-60. Burning of schoolhouses or buildings of educational insti- 
tutions.—If any person shall willfully set fire or attempt to set fire to any school- 
house or building owned, leased or used by any public or private school, college or 
educational institution, or procure the same to be done, he shall be guilty of a 
felony, and upon conviction shall be punished by imprisonment in the State’s 
prison or the county jail, and may also be fined, in the discretion of the court. 
(1901, c. 4, s. 28; Rev., s. 3345; 1919, c. 70; C. S., s. 4240; 1965, c. 870.) 

Cited in State v. Kelly, 5 N.C. App. 209, 
167 S.E.2d 881 (1969). 


§ 14-61. Burning or attempting to burn certain bridges and build- 
ings.—lIf any person, with intent to destroy the same, shall willfully and ma- 
liciously set fire to and burn any public bridge, or private toll bridge, or the 
bridge of any incorporated company, or any fire engine house, or any house be- 
Jonging to any county or incorporated town, used for public purposes other than 
the keeping of archives, documents and public papers, or any house belonging to 
an incorporated company and used in the business of such company; or if any 
person shall willfully and maliciously attempt to burn any of such houses or bridges, 
or any of the houses or buildings mentioned in this article, the person offending 
shall be guilty of a felony and shall be punished by imprisonment in the State’s 
prison or county jail for not less than four months nor more than ten years. (1825, 
CP iZ/ Grr eRe he Cr er34: e330: Code, “s) 985,*subsec. 4°" Réy., 603337 GN Sh 
s. 4241.) 


conflict. 


City Market House.—A person charged 
with damaging a market house by fire must 
be tried under this section and not under 
a municipal ordinance as the general law 


The municipal court would have 
jurisdiction only by express legislation con- 
veying it. Town of Washington v. Ham- 
mond, 76 N.C. 33 (1877). 


must prevail over the ordinance, when they 


§ 14-62. Setting fire to churches and certain other buildings.—If any 
person shall wantonly and willfully set fire to or burn or cause to be burned, or 
aid, counsel or procure the burning of, any uninhabited house, any church, chapel 
or meetinghouse, or any stable, coach house, outhouse, warehouse, office, shop, 
mill, barn or granary, or to any building, structure or erection used or intended 
to be used in carrying on any trade or manufacture, or any branch thereof, whether 
the same or any of them respectively shall then be in the possession of the of- 
fender, or in the possession of any other person, he shall be guilty of a felony, 
and shall be imprisoned in the State’s prison for not less than two nor more 
than forty years. (1874-5, c. 228; Code, s. 985, subsec. 6; 1885, c. 66; 1903, c. 


DODDS 2 REV s, 8. dodo is ee Seeaee 
1298, s. 1.) 


I. In General. 

II. Indictment. 
IIl. Evidence. 
IV. Questions for Jury. 

Cross References. 

As to buildings destroyed by a tenant, 
see § 42-11 and note thereto. As to 
burning crops in fields, see § 14-141. As 
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L2G Sela. c, St: 1959, ‘¢, 


to burning of ginhouses, tobacco houses, 
and stables, see § 14-64. As to setting fire 
to grass and brush lands and woodlands, 
see § 14-136. 


I. IN GENERAL. 


Editor’s Note—For comment on the 
1953 amendment, see 31 N.C.L. Rev. 403 
(1953). 
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Constitutionality—This section is. mot 
unconstitutional as violative of the Four- 
teenth Amendment to the Constitution of 
the United States. State v. Stewart, 4 N.C. 
App. 249, 166 S.E.2d 458 (1969). 

The imposition of a sentence of 12 years 
in prison for violation of this section is not 
cruel and unusual punishment under the 
Kighth and Fourteenth Amendments to 
the Constitution of the United States. State 
v. Stewart, 4 N.C. App. 249, 166 S.E.2d 458 
(1969). 

The provision of this section giving the 
trial judge the absolute discretion to im- 
pose a sentence of imprisonment ranging 
from 2 to 40 years for the crime of feloni- 
ously setting fire to certain buildings in 
violation of the statute is not violative of 
the due process and equal protection 
clauses of the federal Constitution, the 
statute permitting the trial judge to im- 
pose a sentence appropriate to the individ- 
ual and the specific factual situation. State 
v. Stewart, 4 N.C. App. 249, 166 S.E.2d 
458 (1969). 

Crime Fixed Herein Is Separate from 
That in § 14-66.—A verdict of not guilty 
on a count brought under this section does 
not necessarily carry a verdict of not 
guilty on a second count brought under § 
14-66, the counts being separate and dis- 
tinct and each requiring proof of facts 
which the other does not. State v. Pierce, 
908 N.C. 47, 179 S.E. 8 (1935). 

This section clearly and specifically de- 
fines the prohibited conduct and sets out 
the possible punishment. State v. Stewart, 
4 N.C. App. 249, 166 S.E.2d 458 (1969). 

This section cannot be extended to cover 
structures not intended by the legislature. 
State v. Cuthrell, 235 N.C. 173, 69 S.E.2d 
233 (1952). 

The word “building” embraces any edi- 
fice, structure, or other erection set up by 
the hand of man, designed to stand more 
or less permanently, and which is capable 
of affording shelter for human beings, or 
usable for some useful purpose. Ordinar- 
ily, in the absence of a statute to the con- 
trary, an uncompleted structure, not ready 
for occupation or use, is not a “building” 
as that term is generally used in the law 
of arson. However, by the weight of au- 
thority, the word “building” as used in 
criminal burning statutes does not neces- 
sarily imply a structure so far advanced 
as to be in every respect finished and per- 
fect for the purpose for which it is de- 
signed eventually to be used; and if the 
structure is so far advanced in construc- 
tion, although not completed, as to be 
ready for habitation or use, the burning of 
it may be violative of this section. State 
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v. Cuthrell, 235 N.C. 173, 69 S.E.2d 233 
(1952). 

“Used in Carrying on Any Trade.”—In 
this phrase, the crucial words of the stat- 
ute are “used” and “trade.” The verb 
“sed.” when referring to a place or thing, 
has two meanings recognized by all lexi- 
cographers and usually differentiated in 
common speech: (1) In one sense the 
word means to be the subject of custom- 
ary occupation, practice or employment. 
In this sense the word denotes the idea 
of habitual use, and implies a certain de- 
gree of continuity and permanence and is 
sometimes used synonymously with the 
word “occupied.” (2) In another sense the 
word means to employ for a purpose to 
put to its intended purpose, application to 
an end, the act of using. In this sense to 
single isolated instance may be sufficient 
to fulfill the meaning of the word. It is in 
this latter sense that the word “used” was 
intended to be employed in this section. 
State v. Cuthrell, 235 N.C. 173, 69 S.E.2d 
233 (1952). 

The word “trade” as used tn this section 
means more than traffic in goods, and the 
like. It is used in its broader sense, and as 
such is synonymous with “occupation” or 
“calling.” Thus the word “trade” as here 
used embraces any ordinary occupation 
or business, whether manual or mercan- 
tile. State v. Cuthrell, 235 N.C. 173, 69 
S.E.2d 233 (1952). 

Barn Defined.—A building of hewn logs 
(twenty-six feet by fifteen), divided by a 
partition of the same, upon one side of 
which were horses and upon the other 
corn, oats and wheat (threshed and un- 
threshed), also hay, fodder, etc., having 
sheds adjoining, under which were wagons 
and other farming utensils, is a “barn” 
within the meaning of this section. State 
v. Cherry, 63 N.C. 493 (1869). 

But a house seventeen feet long and 
twelve wide, setting on blocks in a stable 
yard, having two rooms in it—one quite 
small, used for storing nubbins and ref- 
use corn to be first fed to the stock, and 
the other used for storing peas, oats, and 
other products of the farm—is not a barn 
within the meaning of the statute. State 
v. Laughlin, 53 N.C. 455 (1862). 

Duty of Trial Court to Define and Ex- 


plain Words.—The duty rests upon the 
trial court to define and explain to the 
jury the meaning of (1) “building,” and 


(2) “used in carrying on any trade,” as 
used in the section State v. Cuthrell, 235 
N.C. 173, 69 S.E.2d 233 (1952). 
Necessity for Proving Nature and Use 
of Structure—Under an indictment charg- 
ing that the defendant wilfully and felo- 
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niously procured the burning of a certain 
building used in carrying on a trade, the 
burden rests on the State to prove that 
the defendant unlawfully procured the 
burning of (1) a structure that answered 
to the description of a “building” within 
the meaning of this section, and also (2) 
that the structure was “used in carrying 
on a trade,” within the purview of the 
section. Findings by the jury concerning 
these two elements of the statutory of- 
fense charged are quite as essential to a 
conviction as proof of the fact of procur- 
ing the burning of the structure. State v. 
Gathreteeas5o0N.Cy 175.060 Sa 2a-233 
(1952). 

Inquiry Desirable—Inquiry into such 
matters as the age, the character, the edu- 
cation, the environment, the habits, the 
mentality, the propensities, and the record 
of the person about to be sentenced is a 
procedure particularly desirable in respect 
to this section, which covers the wanton 
and willful burning of a wide variety of 
structures. State v. Stewart, 4 N.C. App. 
249, 166 S.E.2d 458 (1969). 

Burden of Proof on Plea of Not Guilty. 
—Where a plea of not guilty is entered 
in a prosecution for common-law arson 
or for the statutory felony of burning a 
building contrary to this section it is in- 
cumbent on the State to prove both the 
fire and the cause of the fire and the con- 
nection of the accused with the crime. 
State v. Cuthrell, 233 N.C. 274, 63 S.E.2d 
549 (1951). 


II. INDICTMENT. 


Indictment in Language of Section In- 
sufficient. — Where a bill of indictment 
merely charges the offense in the language 
of this section, it fails to meet the min- 
imum requirements as to identity of the 
offense attempted to be charged and is 
fatally defective. State v. Banks, 247 N.C. 
745, 102 S.E.2d 245 (1958). 

“Wantonly and Wilfully’ Must Be 
Charged.—An indictment charged that the 
defendant “did unlawfully, wilfully and 
feloniously set fire to and burn a certain 
ginhouse, belonging to B. and in the pos- 
session of one G.” Verdict of guilty and 
defendant moved in arrest of judgment 
for that this section had been amended 
(Laws 1885, c. 66) by striking out the 
words “unlawfully and maliciously” and 
inserting in lieu thereof “wantonly and 
wilfully,” and that the words used in the 
indictment are not synonymous with those 
required by the amended statute. The 
objection would be well taken if this in- 
dictment was sustainable only under this 
section. State v. Massey, 97 N.C. 465, 2 
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S.E. 445 (1887); State v. Morgan, 98 N.C. 
641, 3 S.E. 27 (1887). But it is a valid 
indictment under § 14-64, as was held in 
State v. Thorne, 81 N.C. 555 (1879), cited 
and followed by State v. Green, 92 N.C. 
779 (1885). It seems to be the rule that 
“unlawfully and wilfully’ do not answer 
the requirements under this section but 
under § 14-64 it is sufficient in the indict- 
ment. State v. Pierce, 123 N.C. 745, 31 
S.E. 847 (1898). 

Charge of Particular Intent Not Neces- 
sary—An indictment for burning a mill, 
under this section, as amended by the 
Laws of 1885, ch. 66, need not allege that 
the prisoner set fire to the mill with the 
intent to injure some particular person. 
State v. Rogers, 94 N.C. 860 (1886). 

It was formerly the rule that an indict- 
ment under this section for burning a barn 
must aver that the act was done “with in- 
tent thereby to injure or defraud” some 
person. And an indictment for such of- 
fense at common law must charge that the 
barn contained hay or grain, or is a parcel 
of the dwelling house. State v. Porter, 90 
N.C. 719 (1884). 

Title to Property Immaterial—tIn the 
indictment it is not necessary to set out 
that the burned property “was the prop- 
erty of” or “was in the possession of” 
anyone. The constituent element is “wil- 
ful and wanton.” State v. Daniel, 121 N.C. 
574, 28 S.E. 255 (1897). 

Kind of Building Must Be Specified.—- 
An indictment for burning a ginhouse will 
not lie under this section as a ginhouse 
is not specified. An indictment describing 
the subject of offense as “house” is suffi- 
cient to describe a dwelling, and “house” 
is only used to describe dwellings. This 
section applies only to specified buildings. 
State v. Thorne, 81 N.C. 555 (1879). 

Identity of Building Must Be Fixed with 
Reasonable Particularity—In a statutory 
arson case, it is necessary to aver what 
building was burned by descriptive allega- 
tion showing not only that the structure 
comes within the class designated in the 
statute, but also fixing its identity with 
reasonable particularity so as to enable 
the defendant to prepare his defense and 
plead his conviction or acquittal as a bar 
to further prosecution for the same offense. 
State v. Banks, 247 N.C. 745, 102 S.E.2d 
245 (1958). 

An allegation of ownership or of posses- 
sion suffices to meet the requirements of 
idenity under this section. State v. Banks, 
247 N.C. 745, 102 S.E.2d 245 (1958). 


III. EVIDENCE. 
In GeneralUnder an indictment for 
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burning a barn evidence of bad blood for 
the owner of the barn, footprints, failure 
of defendant to go to fire when theres 
mainder of the neighborhood was there, 
the hour defendant arose, and his acts 
when notified of the fire is admissible and 
is sufficient to sustain a verdict of guilty. 
State v. Allen, 149 N.C. 458, 62 S.E. 597 
(1908). 

Admissibility. — On trial under indict- 
ment under this section for burning a barn 
to collect fire insurance thereon, evidence 
that the defendant at another place, at 
some indefinite time in the past, had an- 
other barn to burn is incompetent and does 
not come within the exceptions to the gen- 
eral rule, there being no causal relation be- 
tween the two fires, or logical or natural 
connection between them, nor were they 
a part of the same transaction. State v. 
Deadmon, 195 N.C. 705, 148 SiBpiehl4 
(1928). 

Motive or Intent—‘“It is not always nec- 
essary to show either a motive or an in- 
tent, for in some offenses the intent to do 
the forbidden act is the criminal intent, and 
the act committed with that intent consti- 
tutes the crime. If the person has done 
the act which in itself is a violation of the 
law, he will not be heard to say that he 
did not have the intent. State v. King, 86 
N.C. 603 (1882); State v. Voight, 90 DEG: 
741 (1884); State v. Smith, 93 N.C. 516 
(1885); State v. McBrayer, 98 N.C. 619, 2 
S.E. 755 (1887); State v. McLean, 121 NiC: 
589, 28 S.E. 140, 42 L.R.A. 721 (1897). But 
this principle does not apply when the act 
is itself equivocal and becomes criminal 
only by reason of the intent.” State v. Mor- 
gan, 136 N.C. 628, 48 S.E. 670 (1904). 

Bad Feeling. — It is entirely competent 
for the State to show motive upon the part 
of the defendant to burn a barn occupied 
and used by the witness, and to that end 
it was proper to show that bad feeling 
existed, and the reason for it, but that part 
of a reply of a witness in which he stated 
that defendant had been convicted of 
stealing and sent to the chain gang should 
be excluded and the jury carefully cau- 
tioned not to regard it as it puts the 
character of the defendant in issue. State 
y. Barrett, 151 N.C. 665, 65 S.E. 894 (1909). 

Where the only evidence against a 
person accused of burning a barn is 
threats made by him, without any evidence 
connecting him with the execution of said 
threats, or with the offense charged, the 
trial judge should withdraw the case from 
the jury. State v. Freeman, 131 NiC.0725; 
42 S.E. 575 (1902). 

The proof of threats directed against 
the son and grandson, from their near 


Cr. 14. CriminaLt Law 


§ 14-62 


relationship to the owner of a burned 
house, is relevant, though perhaps feeble, 
in showing general ill will to the family 
and a motive for the act. State v. Rash, 
34: N.C.- 382 (1851); State v. Gailor, 71 
N.C. 88 (1874); State v. Green, 92 N.C. 
779 (1885); State v. Thompson, 97 NaG: 
496, 1 S.E. 921 (1887). 

Same—Toward Agent. — Ill will toward 
an agent of the owner of a building is not 
sufficient to show motive for setting fire 
to the building, as such evidence is too re- 
mote. State v. Battle, 126 N.C. 1036, 35 
S.E. 624 (1900). 

Clark, J., dissents on the ground that 
malice toward the owner is not necessary 
to constitute the offense, and though the 
ill will was remote it was a circumstance 
to show motive. 

Proof of Title Not Necessary.—“Own- 
ership is alleged only to identify the prop- 
erty, and is sufficiently proved by showing 
occupancy. State v. Gailor, 71 N.C. 88 
(1874); State v. Jaynes, 78 N.C. 504 
(1878); State v. Thompson, 97 N.C. 496, 1 
S.E. 921 (1887); State v. Daniel, 121 N.C. 
574, 28 S.E. 255 (1897).” State v. Sprouse, 
150 N.C. 860, 64 S.E. 900 (1909). 

“This section is copied from the English 
Statute of 7 and 8 Geo. IV., c. 30; and 
under that it was sufficient to allege the 
building simply ‘of’ A. (Archb. Grgek 
[3d Am. Ed.] 262, and Ixiv.); and this is 
the better practice, proof of either pos- 
session or property being sufficient identi- 
fication.” State v. Daniel, 121 N.C. 574, 
28 S.E. 255 (1897). 

Opinion Evidence as to Origin of Fire. 
—In a prosecution under this section it is 
reversible error to admit opinion testi- 
mony that the fire was of incendiary origin 
since the facts constituting the basis for 
such conclusion are so simply and readily 
understood that it is for the jury to draw 
the conclusion from testimony as to the 
facts, and therefore the conclusion is not 
the subject of opinion testimony. State v. 
Cuthrell, 233 N.C. 274, 63 S.E.2d 549 
(1951). 

Subsequent Attempt to Fire Another 
Building—Where the defendant was in- 
dicted for setting fire to an outhouse, evi- 
dence is competent to show that at the 
same time an attempt was made to fire a 
dwelling house near it, the evidence di- 
rectly connecting the defendant with the 
latter attempt. State v. Thompson, 97 
N.C. 496, 1 S.E. 921 (1887). 

Bloodhounds. — On the trial of defen- 
dant for burning a barn, the tracing by 
the bloodhounds some two hours later of 
a track leading from the rear of the barn 
to defendant’s residence, together with the 
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identification of the track as that of de- 
fendant by one of his shoes, with evidence 
of motive, is sufficient evidence of guilt to 
take the case to the jury. State vy. Thomp- 
son, 192 N.C. 704, 135 S.E. 775 (1926). 


IV. QUESTIONS FOR JURY. 


Must Be Sufficient Evidence. — The 
general rule is, if there be any evidence 
tending to prove the fact in issue the 
weight of it must be left to the jury, but 
if there be no evidence conducing to that 
conclusion the judge should say so, and, 
in a criminal case, direct an acquittal. In 
State v. Vinson, 63 N.C. 335 (1869), it is 
said: “But is is confessedly difficult to 
draw the line between evidence which is 
very slight, and that which, as having no 
bearing on the fact to be proved, is in re- 
lation to that fact no evidence at all.” The 
evidence must be more than sufficient to 
raise a suspicion or a conjecture. State v. 
Rhodes, 111 N.C. 647, 15 S.E. 1038 (1892). 

Where, in a prosecution under this sec- 
tion, the evidence fails to establish the 
felonious origin of the fire or the identity 
of the defendant as the one who committed 
the offense charged, or circumstances from 
which these facts might reasonably be in- 
ferred, it is insufficient to be submitted to 
the jury. State v. Church, 202 N.C. 692, 
163 S.E. 874 (1932). 

On trial for wilfully and wantonly burn- 
ing a barn in violation of this section, evi- 
dence of the felonious origin of the fire 
and of the identity of the defendant as the 
culprit is sufficient to be submitted to the 
jury that defendant had committed the 
crime, the corpus delicti being reasonably 
inferable from the circumstances, there be- 
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ing evidence that a fresh boot track found 
at the scene of the crime was made by de- 
fendant’s boot, and that defendant failed 
to answer charges of his brother, made 
in the presence of officers, under circum- 
stances calling for a reply. State v. Wilson, 
205 N.C. 376, 171 S.E. 338 (1933). 

For circumstantial evidence sufficient 
for jury, see State v. Moore, 262 N.C. 431, 
137 S.E.2d 812 (1964). 


Intent.—It is prima facie presumed that 
a person intended the natural consequence 
of his act when he set fire to a building. 
But this is subject to rebuttal by evidence 
to the contrary and then “intent” becomes 
a question for the jury. State v. Phifer, 
90 N.C. 721 (1884). 

Nature and Use of Structure.—It is for 
the jury to find and declare by their ver- 
dict, among other things, (1) whether the 
structure alleged to have been burned had 
arrived at such a stage of completion as 
to be usable for some useful purpose so as 
to make it a building within the meaning 
of the statute, and, if so, (2) whether it 
had been put to use in the occupation or 
business of the lessee prior to the fire. The 
action of the trial court in assuming the 
existence of these disputed facts was prej- 
udicial error. State y. Cuthrell, 235 N.C. 
173, 69 S.E.2d 233 (1952). 


Alibi—The burden of proving an alibi 
does not rest on the prisoner, but the bur- 
den of proving the guilt of the prisoner 
rests on the State. It is for the jury to de- 
cide, and it is only necessary for the 
prisoner to offer enough evidence to pro- 
duce in the mind of the jury a reasonable 
doubt. State v. Jaynes, 78 N.C. 504 (1878). 


§ 14-62.1. Burning of building or structure in process of construc- 


tion.—The wilful and 
process of construction 


intentional burning of any building or structure in the 
for use or intended to be used as a dwelling house or 


in carrying on any trade or manufacture, or otherwise, whether the same or any 
of them respectively shall then be in the possession of the offender, or in the pos- 


session of any other person, 


shall be a felony and punished by imprisonment in 
the county jail or State prison, or by fine 


or by both such fine and imprisonment, 


in the discretion of the court. (1957, c. 792.) 


§ 14-63. Burning boats and bar 
destroy the same, shall willfully and maliciously, 


ges.—lIf any person, with the intent to 


or for a fraudulent purpose, set 


fire to and burn any boat, barge or float, whether he be the owner thereof or not, 
he shall be guilty of a felony and shall be punished by imprisonment in the State’s 
prison for not less than four months nor more than ten years, or fined in the dis- 
cretion of the court. (1909, c. 854; C. S., s. 4243.) 


§ 14-64. Burning of ginhouses, 


tobacco houses and stables.—Every 


person convicted of the willful burning of any ginhouse or tobacco house, or 


any part thereof, or, in the 


nighttime, of any stable containing a horse or a mule, 


or cattle, shall be imprisoned in the State’s prison not less than two nor more 
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than ten years. (1863, c. 17; 1868-9, c. 167, s. 5; Code, s. 985, subsec. 2; 1903, c. 


665, s. 1: Rev., s. 3341; C. S., s. 4244.) 


Cross References.—As to burning crops 
in the field, see § 14-141. As to setting 
fire to churches and certain other build- 
ings, see § 14-62. As to setting fire to grass 
and brushlands and woodlands, see §§ 14- 
136 and 14-137. 

Indictment in General.—That any infor- 
mality will not be grounds for quashing 
proceeding if the charge is set out in a 
clear manner and enough matter appears 
to enable the court to proceed to judg- 
ment, see § 15-153. That judgments will 
not be vitiated for failure to aver certain 
unnecessary matter, see § 15-155. State v. 
Rogers, 168 N.C. 112, 83 S.E. 161 (1914). 

Necessity of Alleging “Wilful Burning”. 
—In the case of State v. Thorne, 81 N.C. 
555 (1879), there was an indictment for 
unlawfully, maliciously and feloniously 
burning a ginhouse. The court was asked 
to charge the jury that the defendant could 
not be convicted under the act of 1869, be- 


cause the burning was not charged to have 
been wilfully done. The court held that 
the word maliciously was more compre- 
hensive and included wilfully. State v. 
Green, 92 N.C. 779 (1885). 

“Nighttime” Must Be Alleged.—An in- 
dictment which omits to allege that the 
burning was in the “nighttime,” is de- 


fective. State v. England, 78 N.C. 552 
(1878). 
Necessity of Showing Motive. — It is 


never indispensable to a conviction that 
a motive for the commission of the crime 
should appear. But when the State has to 
rely upon circumstantial evidence to es- 
tablish the guilt of the defendant, it is not 
only competent, but often very important, 
in strengthening the evidence for the pros- 
ecution, to show a motive for committing 
the crime. State v. Green, 92 N.C. 779 
(1885). 


§ 14-65. Fraudulently setting fire to dwelling houses.—lIf any person, 
being the occupant of any building used as a dwelling house, whether such person 
be the owner thereof or not, or, being the owner of any building designed or in- 
tended as a dwelling house, shall willfully and wantonly or for a fraudulent purpose 
set fire to or burn or cause to be burned, or aid, counsel or procure the burning of 
such building, he shall be guilty of a felony, and shall be punished by imprisonment 
in the State’s prison or county jail, and may also be fined, in the discretion of the 


court. (Code, s. 985; 1903, c. 665, s. 3; Rev., s. 3340; 1909, c. 862; C. S., 4245; 


1927, c. 11, s. 2.) 

Essential Element of Crime. — Burning 
or procuring to be burned the dwelling 
house occupied by defendant to constitute 
a criminal offense must have been done 
willfully and wantonly, or for a fraudulent 
purpose. To convict the defendant some- 
thing more must be found than the fact 
that the house was burned, and that it 
was done at the instance and request of 
the defendant. By the terms of this sec- 
tion an essential element of the crime 
charged was that it be done willfully and 
wantonly or for a fraudulent purpose. 
State v. Cash, 234 N.C. 292, 67 S.E.2d 50 
(1951). 

Specifying Particular Fraudulent Pur- 
pose.—Where in a prosecution under this 
section the indictment charges that the 
defendant burned his dwelling house for 
the fraudulent purpose of obtaining insur- 
ance money thereon, and the court charges 
the jury that if they should find beyond 
a reasonable doubt that the defendant did 
the act charged for a fraudulent purpose, 
it was not necessary for the bill of indict- 


§ 14-66. Willful and malicious burning of personal property. 


ment to specify any particular fraudulent 
purpose, and the unnecessary allegation 
in the bill is not, necessarily, fatal. State 
vy. Morrison, 202 N.C. 60, 161 S.E. 725 
(1932). 

Sufficiency of Evidence.—Evidence that 
fire in defendant’s house started in a closet 
in which was hanging a quilt soaked in 
kerosene, that kindling wood was on the 
floor of the closet, that the closet had no 
ceiling, but opened at the top into the attic, 
that defendant was being pressed to pay 
installments on the mortgage on the 
house, and was threatened with fore- 
closure, with other incriminating circum- 
stantial evidence, establishes a motive and 
an opportunity for the defendant to com- 
mit the crime, and that the fire was of in- 
‘cendiary origin, and is sufficient to be 
submitted to the jury in a prosecution 
under this section. State v. Moses, 207 N.C. 
139, 176 S.E. 267 (1934). 

Cited in State v. Kluttz, 206 N.C. 726, 
175 S.E. 81 (1934). 





Any 


person who shall willfully or maliciously burn, or cause to be burned, or aid, coun- 
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sel, or procure the burning of any goods, wares, merchandise, or other chattels or 
personal property of any kind, whether the same shall be at the time insured, by 


any person or corporation against loss or damage by fire, or not, with intent to in- 


jure or prejudice the insurer, creditor or the person owning the property, or any 


other person, whether the same be the 
be guilty of a felony. (1921, c. 119; C. 


Cross Reference.—See note to § 14-62. 

Evidence that defendant’s car was 
driven away from defendant’s house 
shortly before defendant’s personal prop- 
erty therein was destroyed by fire, and 
that the car had been driven to the house 
several times during the days preceding 
the fire, and that the occupants of the car 
were heard in the house, is held insuf- 


property of such person or another, shail 


S., Ss. 4245 (a).) 


fendant was one of the occupants of the 
car, to resist defendant’s motions for judg- 
ment as of nonsuit in a prosecution under 
this section, although there was ample evi- 
dence that the fire was of incendiary origin 
and destroyed personal property of de- 
fendant which had been insured by him. 
State v. Simms, 208 N.C. 459, 181 S.E. 
269 (1935). 


ficient, in the absence of evidence that de- 


§ 14-67. Attempting to burn dwelling houses and certain other build- 
ings.—If any person shall wilfully and feloniously attempt to burn any dwelling 
house, uninhabited house, the Statehouse, or any of the public offices of the State, 
or any courthouse, jail, arsenal, clerk’s office, register’s office, or any house be- 
longing to any county or incorporated town in the State or to any incorporated 
company whatever, in which are kept, the archives, documents, or public papers 
of such county, town or corporation, any schoolhouse, any church, chapel or meet- 
inghouse, or any stable, coach house, outhouse, warehouse, office, shop, mill, barn 
or granary, or any building, structure or erection used or intended to be used in 
carrying on any trade or manufacture, or any branch thereof, or any building or 
structure in the process of construction for use or intended to be used as a dwelling 
house or in carrying on any trade or manufacture, or otherwise, any boat, barge 
or float, any ginhouse or tobacco house, or any part thereof, whether such buildings 
or structures or any of them shall then be in the possession of the offender or in 
the possession of any other person, he shall be guilty of a felony, and shall be 
punished by imprisonment in the State’s prison or county jail, or by a fine, or by 
both such fine and imprisonment, in the discretion of the court. CIS/0-/,, Ga 133 
Code, s. 985, subsec. 7; Rev., s. 3336; C. S., s. S246 LOST eee 200.86: eb OSOr C 
L208, 622.1) 


Cross References.—See note to § 14-64. 
As to offense of burning an uninhabited 
house as distinguished from an attempt to 
do so, see § 14-144. 

In General.—A conviction for burning a 
ginhouse can be had either under this sec- 
tion or § 14-64. All that is required is a 
clear statement of the charge and because 
of §§ 15-153, 15-155 if sufficient matter is 
set out in the charge, the proceedings will 
not be quashed, because of use of terms 


that have the same meaning as those used 
in the statute. If the punishment does not 
exceed that prescribed by either section it 
is immaterial under which section the con- 
viction was had. State v. Rogers, 168 N.C. 
Tie, Sai. etl (lars 

Applied in State v. Lawhorn, 250 N.C. 
598, 108 S.E.2d 863 (1959). 

Cited in State v. Hampton, 210 N.C. 
283, 186 S.E. 251 (1936). 


§ 14-68. Failure of owner of property to comply with orders of pub- 
lic authorities.—If the owner or occupant of any building or premises shall fail 


to comply with the duly authorized orders of the chief of the fire department, 
or of the Commissioner of Insurance, or of any municipal or county inspector of 
buildings or of particular features, facilities, or installations of buildings, he shall 
be guilty of a misdemeanor, and shall be fined not less than ten nor more than 
fifty dollars for each day’s neglect, failure, or refusal to obey such orders. (1899, 
c. 58, s. 4; Rev., s. 3343; C. S., s. 4247; 1969, c. 1063, s. 1.) 


Editor’s Note. — The 1969 amendment “Commissioner of Insurance’ has been 


rewrote this section. 
By virtue of Session Laws 1943, c. 170, 


39) 


substituted for “Insurance Commissioner” 
near the middle of the section. 
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to investigate incendiary fires.—lf any 


town or city officer shall fail, neglect or refuse to comply with any of the require- 
ments of the law in regard to the investigation of incendiary fires, he shall be 
guilty of a misdemeanor and may be fined not less than twenty-five nor more than 
two hundred dollars. (1899, c. 58, s. 5; Rev.,s. 3342; C. S., s. 4248.) 


§ 14-69.1. 


Making a false report concerning destructive device.— 


If any person shall, by any means of communication to any person or group of 
persons, make a report, knowing or having reason to know the same to be false, 
that there is located in any building, house or other structure whatsoever or any 
vehicle, aircraft, vessel or boat any device designed to destroy or damage the 
building, house or structure or vehicle, aircraft, vessel or boat by explosion, blast- 
ing or burning, he shall be guilty of a misdemeanor, and shall, upon conviction, be 


. 


fined or imprisoned or both in the discretion of the court. (1959, c. 555, s. 1.) 


Cited in State v. Smith, 267 N.C. 755, 
148 S.Ib.2d 844 (1966). 


§ 14-69.2. Perpetrating hoax by use of false bomb or other de- 
vice.—If any person, with intent to perpetrate a hoax, shall secrete, place or dis- 
play any device, machine, instrument or artifact, so as to cause any person reason- 
ably to believe the same to be a bomb or other device capable of causing injury to 


persons or property, he shall be guilty 


of a misdemeanor, and shall, upon convic- 


tion, be fined or imprisoned or both in the discretion of the court. (1959, c. BaD: 


Srila 


SUBCHAPTER V. OFFENSES AGAINST PROPER Lay: 


ARTICLE 16. 


Larceny. 


§ 14-70. Distinctions between grand and petit larceny abolished; 
punishment; accessories to larceny.—All distinctions between petit and grand 
larceny are abolished. Unless otherwise provided by statute, larceny is a felony 
punishable under G.S. 14-2 and is subject to the same rules of criminal pro- 


cedure and principles of law as 


other felonies. (R. C., c. 34, s. 26::.Code, 


1969, c. 522, s. 1.) 

Cross References.—As to larceny from 
dwelling by breaking and entering, see § 
14-51 et seq. As to stealing of aircraft, 
see § 63-25. As to obtaining property by 
false pretense, see § 14-100 et seq. As to 
taking away or injuring exhibits at fairs, 
see § 14-164. As to theft of property from 
public libraries, museums, etc., see § 14-398. 
As to restitution of stolen property to its 
owner, see § 15-8. As to robbery, see § 14- 
87. 

Editor’s Note. — The 1969 amendment 
rewrote this section. 

The cases cited in the note below were 
decided prior to the 1969 amendment. 

At common law both grand and petit 
larceny were felonies. State v. Cooper, 256 
N.C. 372, 124 S.E.2d 91 (1962). 

At common law the stealing of property 
of any value was a felony, and both grand 
larceny and petit larceny were felonies. 
State v. Massey, 273 N.C. 721, 161 S.E.2d 
103 (1968), 
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. 


to accessories before and after the fact as 


s. 1075: Rev., s. 3500; C. S., s. 4249; 


“Larceny”. — Larceny, according to the 

common-law meaning of the term, may be 
defined as the felonious taking by tres- 
pass and carrying away by any person of 
the goods or personal property of another, 
without the latter’s consent and with the 
felonious intent permanently to deprive 
the owner of his property and to convert 
it to the taker’s own use. State v. Mc- 
Crary, 263 N.C. 490, 139 S.E.2d 739 (1965). 

The phrase “felonious intent” originated 
when both grand and petit larceny were 
felonies. Now “felonious intent,” in the 
law of larceny, does not necessarily signify 
an intent to commit a felony. State v. 
Cooper, 256 N.C. 372, 124 S.E.2d 91 
(1962). 

Intent Necessary. — “To constitute the 
crime of larceny, there must be an origi- 
nal, felonious intent, general or special, at 
the time of the taking. If such intent be 
present, no subsequent act or explanation 
can change the felonious character of the 
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original act. But if the requisite intent be 
not present, the taking is only a trespass, 
and it cannot be felony by any subsequent 
misconduct or bad faith on the part of the 
taker. State v. Arkle, 116 N.C. 1017, 21 
S.E. 408 (1895).” State v. Holder, 188 N.C. 
561, 563, 125 S.E. 113 (1924). 

Felonious intent is an essential element 
of the crime of larceny. State v. Mc- 
Crary, 263 N.C. 490, 139 S.E.2d 739 (1965). 

Proof of Intent.—The intent to convert 
to one’s own use is met by showing an in- 
tent to deprive the owner of his property 
permanently for the use of the taker, al- 
though he might have in mind to benefit 
another. State v. McCrary, 263 N.C. 490. 
139 S.E.2d 739 (1965). 

Possession of Fruits of Crime.—The 
defendant’s possession of the fruits of the 
crime recently after its commission justi- 
fies the inference of guilt on his trial for 
larceny. State v. Knight, 261 N.C. 17, 134 
S.E.2d 101 (1964). 

Section Applicable to Larceny from the 
Person.—Section 14-72 clearly points out 
that if larceny is from the person the 
linsitation in the statute does not apply. 
Therefore. larceny from the person in any 
amount is punishable under this section. 
State v. Stevens, 252 N.C. 331, 113 S.E.2d 


577 (1960). 
Stolen Property Must Be Designated in 
Indictment. — There is required a rea- 


sonable certainty in the designation of 
stolen property to enable the defendant to 
know and meet the specific charge if he 
can, and to protect himself if he cannot, 
from a second prosecution for the same 
offense. State v. Clark, 30 N.C. 226 (1848); 
State v. Horan, 61 N.C. 571 (1868); State 
v. Bragg, 86 N.C. 688 (1882). 

Evidence Must Sustain Charge. — A 
charge of stealing two barrels of turpen- 
tine is not supported by proof of the tak- 
ing of that quantity from the box cut in 
the tree to receive and hold the descend- 
ing sap. State v. Moore, 33 N.C. 70 (1850); 
State v. Bragg, 86 N.C. 688 (1882). 

One Act Two Offenses. — A person 
committing larceny from the person, upon 
two persons at the same time may be tried 
and convicted for both offenses. State v. 
Bynum, 117 N.C. 749, 23 S.E. 218 (1895); 
State v. Bynum, 117 N.C. 52, 23 S.E. 219 
(1895). 

Accessories Abolished. — There are no 
accessories to larceny. All that counsel 
and aid are guilty of the offenses as prin- 
cipals. State v. Gaston, 73 N.C. 93 (1875); 
State v. Bennett, 237 N.C. 749, 76 S.E.2d 42 


(1953). 
Larceny and Malicious Mischief Distin- 
guished. — An indictment for larceny at 
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common law for stealing a cow is not sup- 
ported by proof that the defendant shot 
the cow down and then cut off her ears. 
Such an act is not larceny, but malicious 
mischief. State v. Butler, 65 N.C. 309 
(1871). See § 14-85. 


Exclusive Jurisdiction in Superior Court. 
—Under the general law all misdemean- 
ors are punishable by fine and imprison- 
ment at the discretion of the superior 
court, so by the Constitution the jurisdic- 
tion over such offenses appertains exclu- 
sively to the superior courts, unless some 
statute has limited the punishment to a 
fine not exceeding fifty dollars or impris- 
onment not exceeding one month. Wash- 
ington v. Hammond, 76 N.C. 33 (1877). 


Jury Question——What is meant by fe- 
lonious intent is a question for the court 
to explain to the jury, and whether it is 
present at any particular time is for the 
jury to say. State v. McCrary, 263 N.C. 
490, 139 S.E.2d 739 (1965). 


Maximum Sentence.—The punishment 
for larceny from a person can be impri- 
sonment for ten years. State v. Williams, 
261 N.C. 172, 134 S.E.2d 163 (1964). 


Sentence Not Excessive.—A sentence to 
the common jail of the county for a pe- 
riod of 12 months, and an assignment to 
work the public roads, upon defendant’s 
plea of nolo contendere to a charge of 
stealing an automobile of the value of 
$325.00, is not excessive. State v. Parker, 
220 N.C. 416, 17 S.E.2d 475 (1941). 

Sentence in Excess of Statutory Maxi- 
mum.—A sentence of not less than twelve 
and not more than fifteen years is in ex- 
cess of that allowed by this section. State 
vy. “Fain, “250° "N.C;'"117," 108"*S|E-2d “68 
(1959). 

Where the maximum term of a sentence 
is set beyond statutory authorization un- 
der this section, the sentence imposed is 
not void in toto. Petitioner is not entitled 
to be released from custody, where he has 
not served that part of the sentence which 
is within lawful limits. State v. Clendon, 
249 N.C. 44, 105 S.E.2d 93 (1958). 

Applied in State v. Vines, 262 N.C. 747, 
138 S.E.2d 630 (1964); State v. Holloway, 
262 N.C. 753, 138 S.E.2d 629 (1964); State 
v. .Bines, 263 N.C. 48, 138 S.E.2d 797 
(1964); State v. Yates, 263 N.C. 100, 138 
S.E.2d 787 (1964); Potter v. State, 263 
N.C. 114, 139 S.E.2d 4 (1964); State v. 
Davis, 263 N.C. 127, 139 S.E.2d 23 (1964); 
State v. Dye, 268 N.C. 362, 150 S.E.2d 
507 (1966); State v. Carter, 269 N.C. 697, 
153 S.E.2d 388 (1967); State v. Wilson, 
270 N.C. 299, 154 S.E.2d 102 (1967). 
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Stated in State v. Slade, 264 N.C. 70, 140 
S.E.2d 723 (1965). 

Cited in State v. Meshaw, 246 N.C. 
205, 98 S.E.2d 13 (1957); State v. Gray, 
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268 N.C. 69, 150 S.E.2d 1 (1966); State v. 
Reed, 4 N.C. App. 109, 165 $.E.2d 674 
(1969). 


— If any person shall receive any 


chattel, property, money, valuable security or other thing whatsoever, the steal- 
ing or taking whereof amounts to larceny or a felony, either at common law or 
by virtue of any statute made or hereafter to be made, such person knowing the 
same to have been feloniously stolen or taken, he shall be guilty of a criminal 
offense, and may be indicted and convicted, whether the felon stealing and tak- 
ing such chattels, property, money, valuable security or other thing, shall or 
shall not have been previously convicted, or shall or shall not be amenable to 
justice; and any such receiver may be dealt with, indicted, tried and punished 


in any county in which he shall have, 


or shall have had, any such property 


in his possession or in any county in which the thief may be tried, in the same 
manner as such receiver may be dealt with, indicted, tried and punished in the 
county where he actually received such chattel, money, security, or other thing; 


and such receiver shall be punished as one convicted of larceny. 


(1797, ¢. 


A485, s) 2:4RY GlreiG4, 65655 Coders: 1074 se Reveas. S507. eG wosat2a. 


1949, c. 145, s. 1.) 


Editor’s Note.—As to elements of crime 
of receiving stolen goods, see 26 N.C.L. 
Rev. 192. 


Included in Indictment for Larceny 
Charge. — An indictment for larceny if 
concluded at common law may include 
two counts, one for larceny, the other for 
receiving stolen goods. The count for re- 
ceiving stolen goods must conclude against 
this section. If the offense of larceny 
charged is punishable by statute with a 
sentence greater than is provided by this 
section and if the count charging larceny 
concludes against the statute the two 
counts cannot be joined, as the punish- 
ment is different, but if the count charg- 
ing larceny concludes at common law, 
which provided whipping, the two counts 
may be joined, for by abolishing whipping 
the punishment for the two offenses was 
made the same. State v. Lawrence, 81 N.C. 
522 (1879). 

A judgment upon a general verdict of 
guilty upon an indictment containing two 
counts — one for horse stealing, under § 
14-81, and the other for receiving, under 
this section, is erroneous—the offenses not 
being of the same grade and the punish- 
ment being different. State v. Goings, 98 
N.C. 766, 4 S.E. 121 (1887). 


A charge of larceny of goods of the 
value of $3,000 and a charge of receiving 
the stolen property with knowledge that 
it had been stolen, may be joined as sep- 
arate counts in a single bill, each being a 
felony. State v. Meshaw, 246 N.C. 205, 
98 S.E.2d 13 (1957). 


The indictment was held sufficient in 
Doss v. North Carolina, 252 5. Supp 298 
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(M.D.N.C. 1966); State v. Matthews, 267 
N.C. 244, 148 S.E.2d 38 (1966). 

Larceny Distinguished. — The crimes of 
larceny and of receiving stolen goods, 
knowing them to have been stolen, are 
separate and distinct offenses. However, 
receiving stolen property is a sort of sec- 
ondary crime based upon a prior commis 
sion of the primary crime of larceny It 
presupposes, but does not include, lar- 
ceny. Therefore the elements of larceny 
are not elements of the crime of receiv- 
ing. State v. Brady, 237 N.C. 675, 75 
S.E.2d 155 (1953); State v. Neill, 244 N.C. 
252, 93 S.E.2d 155 (1956). 

Elements of the Offense.—The crimi- 
nality of the action denounced by this sec- 


tion consists in receiving with guilty 
knowledge and felonious intent goods 
which previously had been stolen. Suff- 


cient evidence of all the essential elements 
of the offense must be made to appear in 
order to sustain a conviction. State v. 
Yow, 227 N.C. 585, 42 S.E.2d 661 (1947). 


The essential elements of the crime ot 
receiving stolen goods which must be 
proven, are stated as follows: (a) The 
stealing of the goods by some other than 
the accused; (b) that the accused, know- 
ing them to be stolen, received or aided tn 
concealing the goods, and (c) continued 
such possession or concealment with a dis- 
honest purpose. State v. Brady, 237 N.C. 
675, 75 S.E.2d 791 (1953). 

If property was not stolen or taken 
from the owner in violation of this section, 
as where the origina] taking was without 
felonious intent. or was not against the 
owner’s will or consent, the receiver is not 
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guilty of receiving stolen property State 
vy. Collins, 240 N.C. 128, 81 S.E.2d 270 
(1954) 

If there was no theft, the buying of the 
property is not criminal, even if the buyer 
believes the property to have been stolen. 
State v. Collins, 240 N.C. 128, 81 S.E.2d 
270 (1954). 

The essential elements of the offense of 
receiving stolen goods are the receiving of 
goods which had been feloniously stolen by 
some person other than the accused, with 
knowledge by the accused at the time of 
the receiving that the goods had been 
theretofore feloniously stolen, and the re- 
tention of the possession of such goods 
with a felonious intent or with a dishonest 
motive. State v. Tilley, 272 N.C. 408, 158 
S.E.2d 573 (1968). 

The criminality of the action denounced 
by this section consists in receiving with 
guilty knowledge and felonious intent 
goods which previously had been stolen. 
State v. Tilley, 272 N.C. 408, 158 S.E.2d 
573 (1968). 

This section makes guilty knowledge 
one of the essential elements of the of- 
fense of receiving stolen goods. This 
knowledge may be actual, or it may be im- 
plied when the circumstances under which 
the goods were received are sufficient to 
lead the party charged to believe they 
were stolen. State v. Stathos, 208 N.C. 
456, 181 S.E. 273 (1935). 


It is necessary to establish either actual 
or implied knowledge on the part of the 
person charged of the facts that the goods 
were stolen. The question involved is 
whether the person charged had knowl- 
edge of the fact that the goods had been 
stolen at the time he received them, and 
not whether a reasonably prudent man in 
the transaction of his business would have 
gained such knowledge under the circum- 
stances. State v. Stathos, 208 N.C. 456, 181 
S.E. 273 (1935). 

In a prosecution under this section, the 
test of felonious intent is whether the 
prisoners knew, or must have known, that 
the goods were stolen, not whether a rea- 
sonably prudent person would have sus- 
pected strangers calling at a very early 
morning hour. State v. Oxendine, 223 N.C. 
659, 27 S.E.2d 814 (1943). 

The test is as to the knowledge, actual 
or implied, of the defendant, and not what 
some other person would have _ believed 
from the facts attending the receipt of the 
goods, State v. Stathos, 208 N.C. 456, 181 
S.E. 273 (1935). 

Guilty knowledge is an essential ele- 
ment of the offense defined by this sec- 
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tion, and while such knowledge may be 
implied or inferred by the jury from the 
facts and circumstances, it is error for the 
court to instruct the jury to the effect that 
defendant would have knowledge within 
the meaning of the statute if he received 
the goods under circumstances “such as 
to cause defendant to reasonably believe 
or know” that the property had been 
stolen, “reasonable belief” and ‘implied 
knowledge” not being synonymous. State 


y.. Miller, 212 N-C. 361, 193° S.E. 388 
(1937). 
Felonious intent in receiving stolen 


goods with knowledge at the time that 
they had been stolen is necessary to a 
conviction under this section, and a charge 
which fails to submit the question of such 
intent to the jury entitled defendant to a 
new trial. State v. Morrison, 207 N.C. 804, 
178 S.E. 562 (1935). 

Value of Goods Received Must Exceed 
$200.00.— That the value ot 
received with knowledge by defendant ex- 
ceeded $100.00 1s an essential element of the 
offense prescribed by this section. State v. 
essnedisamoo4ou NN, Gea Olt som llSo. Salteod 
393 (1961), decided prior to the 1961 amend- 
ment to § 14-72, which increased the 
amount to $200.00. State v. Wallace, 270 
N,C.0155,.153.5.5.2d.873..(1967). 

Time Not of che Essence.— [he crime 
of receiving stolen goods is not one of the 
offenses in which time is of the essence. 
State v. Tessnear, 254 N.C. 211, 118 $.E.2d 
393 (1961). 

Interest Not Necessary for Conviction. 
—It is not necessary that one receiving 
stolen goods do it for the purpose of mak- 
ing them his own or to derive profit from 
them, if he receives them to help the thief, 
as a friendly act, he is nevertheless guilty. 
State v. Rushing, 69 N.C. 29 (1873). 

Goods Received through Agent. — If 
stolen goods are received by an agent of 
the accused, at his instance, that is sufh- 
cient to sustain a conviction if he knew 
that they were stolen goods. State v. 
Stroud, 95 N.C. 626 (1886). 


Failure to Prove Ownership of Prop- 
erty.—In a prosecution under this section 
where there was no evidence on the rec- 
ord tending to show that the property al- 
leged to have been stolen was that of the 
Owner named in the indictment, the de- 
fendant’s motion for dismissal or nonsuit. 
should be allowed. State v. Pugh, 196 N.C. 
725, 147,5,E, 7 (1929). 

The inference or presumption arising 
from the recent possession of stolen prop- 
erty, without more, does not extend to the 
charge of this section of receiving said 
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property knowing it to have been feloni- 
ously stolen or taken. State v. Best, 202 
N.C. 9, 161 S.E. 535 (1931); State v. Lowe, 
204 N.C. 572, 169 S.E. 180 (1933); State v. 
Yow, 227 N.C. 585, 42 S.E.2d 661 (1947); 
State v. Hoskins, 236 N.C. 412, 72 S.E.2d 
876 (1952); State v. Neill, 244 N.C. 252, 93 
S.E.2d 155 (1956). 

Recent possession of stolen property, 
without more, raises no presumption beh 
prosecution for receiving stolen goods with 
knowledge that they had been feloniously 
stolen, and an instruction that recent pos- 
session raised no presumption of guilt but 
raised a presumption of fact to be con- 
sidered by the jury in passing upon the 
guilt or innocence of defendant, must be 
held for reversible error. State v. Larkin, 
929 N.C. 126, 47 S.E.2d 697 (1948). 

Accessories Abolished. — By abolishing 
the distinction between petit and grand 
larceny the offense of accessory after the 
fact was also abolished, and one receiving 
stolen goods is treated and punished as 
principal. State v. Tyler, 85 N.C. 569 (1881). 

Conviction of Larceny Is Tantamount 
to Acquittal on Charge of Receiving— 
Upon an indictment for larceny and for 
receiving property, knowing the same to 
have been stolen, a verdict of guilty of 
larceny is tantamount to an acquittal on 
the charge of receiving. State v. Holbrook, 
223 N.C. 622, 27 S.E.2d 725 (1943). 


A plea of guilty of receiving stolen 
property knowing it to have been stolen is 
insufficient to support a felony sentence, 
even though the indictment charges defen- 
dant with receiving stolen goods having 
a value of more than $200. State v. Wal- 
lace, 270 N.C. 155, 153 S.E.2d 873 (1967). 

Burden of Proof.—In order for the de- 
fendant to be found guilty of a felony un- 
der this section, it is incumbent upon the 
State to prove beyond a reasonable doubt 
that the value of the goods was more than 
$200. This is an essential element of the 
crime because § 14-72 specifically provides 
that “the receiving of stolen goods knowing 
them to be stolen, of the value of not 
more than two hundred dollars, is hereby 
declared a misdemeanor.” State v. Wallace, 
270 N.C. 155, 153 S.E.2d 873 (1967). 

Verdict Need Not Specify Value of 
Goods.—In a prosecution under this sec- 
tion, it is not required that the jury should 
determine the value of the goods in its 
verdict. State v. Morrison, 207 N.C. 804, 178 
S.E. 562 (1935); State v. Hill; 237 N.C. 764, 
75 S.E.2d 915 (1953). 

Defective Verdict. — Where the verdict 
in an indictment under this section is 
“euilty of receiving stolen goods,” it is 


Cu. 14. CrrminaL Law 


§ 14-71 


defective as not being responsive to the 
charge or falling within the requirements 
of the statute to constitute the offense 
made in the indictment, and thereon a 
judgment may not be entered or a sentence 
imposed. State v. Shaw, 194 N.C. 690, 140 
S.E. 621 (1927); State v. Cannon, 218 N.C. 
466, 11 S.E.2d 301 (1940). 

[In a prosecution upon an indictment 
charging in one count larceny and tn an- 
other count receiving the stolen goods, a 
verdict of guilty as charged is equivalent 
tu a verdict of guilty as to each count, and 
is not merely inconsistent, but contradic- 
tory. since a defendant may be guilty of 
larceny or of receiving, but not both. State 
v. Meshaw, 246 N.C. 205, 98 S.E.2d 
13 (1957) 


The jury returned a verdict of guilty as 
charged to an indictment charging both 
larceny and receiving the stolen goods 
with knowledge that they had been stolen. 
A single judgment was entered on the ver- 
dict There was error in the court’s in- 
struction to the Jury on the count of re- 
ceiving. Since defendant could not be 
guilty of both larceny and receiving the 
same goods. and it was impossible to de- 
termine to which count the verdict related, 
it was impossible to determine whether 
the error was prejudicial or harmless and 
therefore a new trial must be awarded 
State v. Meshaw, 246 N.C. 205, 98 S.E.2d 
ile) (Ge B_Als 

Same — Failure to Charge as to Guilty 
Knowledge.—Where the evidence is con- 
flicting as to whether the defendant knew 
at the time of receiving goods that they 
were stolen, and the charge of the court 
fails to instruct that finding of such knowl- 
edge was necessary for conviction, the 
verdict of guilty without finding that the 
defendant possessed such knowledge at the 
time he received the goods is defective, 
and a venire de novo will be ordered on 
appeal. State v. Barbee, 197 N.C. 248, 148 
S.E. 249 (1929). 

Evidence Held Sufficient for Jury.— 
State v. Chambers, 239 N.C. 114, 79 S.E.2d 
262 (1953). 

Evidence held sufficient to go to jury 
upon charge of receiving stolen property 
with knowledge that it had been feloni- 
ously stolen. State v. Larkin, 229 N.C. 
126, 47 S.E.2d 697 (1948). 

Evidence ot receiving stolen goods held 
amply sufficient to overrule motion for 
nonsuit. State v. Myers, 240 N.C. 462, 82 
S.E.2d 213 (1954). 

Upon appeal from a conviction under an 
indictment for feloniously receiving prop- 
erty of a value of $602, knowing it to have 
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been feloniously stolen, it was held that, 
considering the evidence in the light most 
favorable to the State, it was amply suff- 
cient to carry the State’s case to the jury, 
and to support the verdict, and defendant’s 
motions for judgment of compulsory non- 
suit were properly overruled by the trial 
judge. State v. Matthews, 267 N.C. 244, 148 
S.E.2d 38 (1966). 

Evidence Held Insufficient for Jury.— 
See State v. Hoskins, 236 N.C. 412, 72 
S.E.2d 876 (1952). 

Instructions. — Where the indictment 
charges the defendant with “feloniously” 
receiving stolen goods, knowing them to 
have been stolen, but the charge fails to 
instruct the jury that it must find that the 
receiving was with the felonious intent. 
this is error and entitles the detendant to 
a new trial. State v. Brady, 237 N.C. 675, 
75 $.E.2d 791 (1953). 

Where the judge charged the jury: 
“Now, the offense charged here has at 
least four distinct elements that the State 
must satisfy you beyond a reasonable 
doubt about,” and the court then instructed 
the jury as to the essential elements of the 
crime of receiving stolen goods, quoting 
from 1 Wharton’s Criminal Evidence, 10th 
Ed., § 325b, p. 643, with the exception that 
Wharton states there are three elements, 
and the second element is “. . . (b) that 
the accused, knowing them to be stolen, re- 
ceived or aided in concealing the goods,” 
and the trial judge charged: “ sec- 
ond, that the defendant received the goods 
that were stolen; third, that at the time of 
receiving the goods the defendant knew 
that they had been stolen,” an assignment 
of error to the charge was overruled. State 
v. Matthews, 267 N.C. 244, 148 S.E.2d 38 
(1966). 

Where the trial judge clearly charged 
the jury in substance that if it found be- 
yond a reasonable doubt from the evidence 
that defendant was guilty of receiving 
stolen property (certain guns), knowing it 
to have been stolen, as he had defined the 
offense for it, and found beyond a reason- 
able doubt that the guns were of a value of 
$600, then it would return a verdict of 
guilty as charged, but if under those cir- 
cumstances it found the guns were of a 
value of $200 or less, then it would return 
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a verdict of guilty of receiving stolen 
goods, knowing them to have been stolen, 
of a value of $200 or less, a misdemeanor, 
this conforms to the decision in State v. 
Cooper,.. 256. N-C. 372,..124° -S.B.ea. 91 
(1962). State v. Matthews, 267 N.C. 244, 
148 S.E.2d 38 (1966). 

Punishment.—Prior to the 1949 amend- 
ment receiving stolen goods was only a 
misdemeanor under this section, but it 
could be punished as larceny at the dis- 
cretion of the court. State v. Brite, 73 N.C. 
26 (1875). 

An execption to a judgment of imprison- 
ment in the State’s prison for a term of 
three years, pronounced against a defen- 
dant upon a verdict of guilty of receiving 
stolen goods, knowing them to be stolen, 
was untenable, in that the judgment was 
within this section. State v. Reddick, 222 
N.C. 520, 23 S.E.2d 909 (1943). 

Upon a plea of nolo contendere to a 
charge of receiving cigarettes of the value 
of $75.00 knowing them to have been 
stolen, a sentence of imprisonment at hard 
labor for not less than three years nor 
more than five years is within the limits 
prescribed by this section and §§ 14-1 
through 14-3, and therefore defendant’s 
contention that the punishment imposed 
is excessive for the offense charged is not 
meritorious. State v. Mounce, 226 N.C. 
159, 36 S.E.2d 918 (1946). 

Applied in State v. White, 256 N.C. 244, 
123 S.E.2d 483 (1962); State v. Cooper, 
256 N.C. 372, 124 S.E.2d 91 (1962); 
State v. Vines, 262 N.C. 747, 138 S.E.2d 
630 (1964); State v. Holloway, 262 N.C. 
753, 138 S.E.2d 629 (1964); State v. Brown, 
1 N.C. App. 145, 160 S.E.2d 508 (1968) ; 
State v. Whitley, 208 N.C. 661, 182 S.E 
338 (1935); State v. Camby, 209 N.C. 50, 
182 S.E. 715 (1935); State v. Law, 228 
N.C. 443, 45 S.E.2d 374 (1947); State v. 
Best, 232 N.C. 575, 61 S.E.2d 612 (1950). 

Cited in State v. Scoggin, 236 N.C. 
19, 72 S.E.2d 54 (1952); State v. Wilson, 
251 N.C. 174, 110 S.E.2d 813 (1959); State 
v. Brown, 198 N.C. 41, 150 S.E. 635 (1929); 
State v. Ray, 209 N.C. 772, 184 S.E. 836 
(1936); State v. Conner, 212 N.C. 668, 
194 S.E. 291 (1937); State v. Law, 227 
N.C. 103, 40 S.E.2d 699 (1946); Factor v. 
Laubenheimer, 290 U.S. 276, 54 S. Ct. 191, 
78. .L. Ed. 151,.(1933); 


§ 14-72. Larceny of property; receiving stolen goods not exceed- 
ing two hundred dollars in value.—(a) Except as provided in subsections 
(b) and (c) below, the larceny of property, or the receiving of stolen goods know- 
ing them to be stolen, of the value of not more than two hundred dollars ($200.00) 
is a misdemeanor punishable under G.S. 14-3 (a). In all cases of doubt the 
jury shall, in the verdict, fix the value of the property stolen. 
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(b) The crime of larceny is a 


property in question, if the larceny is: 
(1) From the person; or 


(2) Committed pursuant to a violation 


Bye OT 
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felony, without regard to the value of the 


of G.S. 14-51, 14-53, 14-54 or 14- 


(3) Of any explosive or incendiary device or substance. As used in this 


section, 


the phrase “explosive 


or incendiary device or substance” shall 


include any explosive or incendiary grenade or bomb; any dynamite, 


blasting powder, 
any device, 
stance primarily 


ingredient for such device, 
useful for large-scale destruction of property by ex- 


nitroglycerine, TNT, or other high explosive; of 


or type or quantity of sub- 


plosive or incendiary action or lethal injury to persons by explosive 
or incendiary action. This definition shall not include fireworks; any 


weapon, 


gunpowder, ammunition, 


or other device or substance pri- 


marily useful in hunting or sport; any antique or souvenir weapon OT 
ammunition; or any form, type, OF quantity of gasoline, butane gas, 


natural gas, or any other substance 


having explosive or incendiary 


properties but serving a legitimate nondestructive or nonlethal use 
in the form, type, or quantity stolen. 


(c) The crime of 
cumstances described in subsection (b) 
of the property in question. 
S., s. 4251; 1941, c. 178, s. 1; 1949. c. 
1: 1965, c. 621, s. 5; 1969, c. 522,.s..2.) 


Editor’s Note.— 

The 1969 amendment rewrote this. Sec- 
tion. 

The cases cited in the note below were 
decided prior to the 1969 amndment. 

For case law survey as to punishment 
for larceny, see 45 N.C.L Rev. 910 (1967). 

For comment on alleging and proving 
elements of offense under this section and 
§ 14-54, see 3 Wake Forest Intra. L. Rev. 
1 (1967). 

This section relates solely to punishment 
for the separate crime of larceny. State v. 
Brown, 266 N.C. 55, 145 S.E.2d 297 (1965). 

Purpose of Amendments. — It seems 
probable the General Assembly, in enacting 
the amendments to this section, was not 
motivated by a disposition to protect 
thieves from the adverse effects of infla- 
tion, but to reduce the number of cases 
(involving felony charges) in the exclusive 
jurisdiction of the superior court. State v. 
Cooper, 256 N.C. 372, 1247S. .20 991 
(1962). 

This section divides larceny into two 
degrees, one a misdemeanor, the other a 
felony. State v. Andrews, 246 N.C. 561, 
99 S.E.2d 745 (1957); State v. Barber, 
5 N.C. App. 126, 167 S.E.2d 883 (1969). 

Degree of Offense Depends Solely on 
Value of Property Taken.—Whether a 
person who commits the crime of larceny 
is guilty of a felony or guilty of a misde- 
meanor depends solely upon the value of 


receiving stolen goods knowing them to be 


(1895, c. 285; Rev., s. 3506; 1913, c. 


stolen in the cir- 
is a felony, without regard to the value 
148 4.Se0) ale 


145; -s: 270b959,ic. 1285; 1961, c. 39, s. 


the property taken. State v. Summers, 263 
N.C. 517, 139 S.E.2d 627 (1965). 

The dividing line between felonious and 
nonfelonious larceny, not perpetrated by 
breaking and entering, is $200. Anders v. 
Turner, 379 F.2d 46 (4th Cir. 1967.) 

And money is the standard of value. If 
the amount is known there can be no dis- 
agreement as to value. State v. Summers, 
963 N.C. 517, 139 S.E.2d 627 (1965). 

it Is Inapplicable to Larceny from the 
Person. —This section clearly points out 
that if larceny ts from the person, the lim1- 
tation in the statute does not apply. There- 
fore, larceny from the person in any 
amount is punishable under § 14-70. State 
vy. Stevens, 252 N.C. 331, 113 S.E.2d 577 
(1960). 

Larceny from a 
y. Williams, 261 N.C. 172, 
(1964). 

In larceny from the person there must 
be a taking, though the value of the prop- 


person is a felony. State 
134 S.E.2d 163 


erty is immaterial. State v. Parker, 262 
N.C. 679, 138 S.E.2d 496 (1964). 
Larceny from the person as at common 


law is a felony without regard to the value 
of the property stolen. State v. Massey, 273 
N.C 161 S.E.2d 103 (1968). 

And to Unlawful Taking of Vehicle.— 
A defendant may not be convicted under 
§ 20-105 for the unlawful taking of a vehr 
cle upon trial on a bill of indictment for 
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larceny. State v. McCrary, 263 N.C. 490, 
139 S.E.2d 739 (1965). 


Where this section does not apply, the 
larceny is a felony, as at common law, 
without regard to the value of the stolen 
property. State v. Cooper, 256 N.C. 372, 
124 S.E.2d 91 (1962); State v. Fowler, 
266 N.C. 667, 147 S.E.2d 36 (1966). 

Larceny of any property of another of 
any value after breaking and entering, and 
larceny of property of more than $200 in 
value, are felonious, each of which may be 
punishable by imprisonment for as much 
as ten years. State v. Jones, 3 N.C. App. 
455, 165 S.E.2d 36 (1969). 

Thus, larceny of property of a value in 
excess of $200 is a felony. State v. Cooper, 
256 N.C. 372, 124 S.E.2d 91 (1962). 

As Is Receiving Stolen Property of Such 
Value.—The criminal offense of receiving 
stolen property, defined in § 14-71, where 
the value of the property is in excess of 
$200, is a felony. State v. Cooper, 256 N.C. 
372, 124 S.E.2d 91 (1962). 

In order for the defendant to be tound 
guilty of a felony under § 14-71, it is in- 
cumbent upon the State to prove beyond a 
reasonable doubt that the value of the 
goods was more than $200. This is an es- 
sential element of the crime because this 
section specifically provides that “the re- 
ceiving of stolen goods knowing them to be 
stolen, of the value of not more than two 
hundred dollars is hereby declared a mis- 
demeanor.” State v. Wallace, 270 N.C. 
155, 153'S.E,.2d 873 (1967). 

And Larceny by Breaking and Entering. 
—Under the amendment of this section, 
larceny by breaking and entering any 
building referred to therein is a felony 
without regard to the value of the stolen 
property. State v. Cooper, 256 N.C. 372, 
124 S.E.2d 91 (1962); State v. Jones, 
264 N.C. 134, 141 S.E.2d 27 (1965); State 
v. Wilson. 264 N.C. 595, 142 S.E.2d 180 
(1965); State v. McKoy, 265 N.C. 380, 144 
S.E.2d 46 (1965); State v. Brown, 266 
N.C. 55, 145 $.E.2d 297 (1965). 

But Larceny of Property of a Value of 
Not More than $200 Is Only a Misdemean- 
or.—If the value of the stolen property 
is found to be of the value of not more 
than $200 or less, such larceny is only a 
misdemeanor and punishable as such. State 
v. Brown, 266 N.C. 55, 145 S.E.2d 297 
(1965). 

Nothing else appearing, larceny of goods 
of the value of not more than $200 is a mis- 
demeanor. State v. Barber, 5 N.C. App. 
126, 167 S.E.2d 883 (1969). 

And this section applies where there is 
no charge of breaking and entering or 
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breaking or entering involved. State v. 
Brown, 266 N.C. 55, 6.045. '526.2d) 29% 
(1965). 

The misdemeanor of larceny is a lesser 
degree of the felony of larceny within the 
meaning ot § 15-170. State v Cooper, 256 
N.C. 372, 124 S.E.2d 91 (1962); State 
v. Summers, 263 N.C. 517, 139 S.E.2d 627 
(1965). 

What Constitutes Larceny.—To consti- 
tute larceny there must be a wrongful tak- 
ing and carrying away of the personal prop- 
erty of another without his consent, and 
this must be done with felonious intent; 
that is, with intent to deprive the owner 
of his property and to appropriate it to 
the taker’s use fraudulently. State v. 
Bowers, .273_.N.C. .652,. 161. S.B.2d 11 
(1968). 

To constitute larceny the taker must 
have had the intent to steal at the time he 
unlawfully takes the property from the 
owner’s possession by an act of trespass. 
State v. Bowers, 273 N.C. 652, 161 S.E.2d 
11 (1968). 

Knowledge that the goods were stolen 
at the time of receiving them is an essential 
element of the offense of receiving stolen 
goods, and although guilty knowledge may 
be inferred from incriminating circum- 
stances, a charge that such knowledge 
might be actual or implied, without speci- 
fying that it would have to exist at the 
time of the receiving, is erroneous. State 
v.. saulding, 211 N:C, 63,188 S.E.. 647 
(1936). 

“Felonious intent” is an essentia) ele- 
ment of the crime ot larceny without re- 
gard to the value of the stolen property. 
State v. Cooper, 256 N.C. 372, 124 S.E.2d 
91 (1962). 

The phrase “felonious intent” originated 
when both grand and petit larceny were 
felonies. Now “felonious intent,” in the 
law of larceny, does not necessarily signify 
an intent to commit a felony. State v. 
Cooper, 256 N.C. 372, 124 S.E.2d 91 
(1962). 

For definitions of “felonious intent.” as 
an element of the crime of larceny, see 
State v. Powell, 103 N.C. 424, 9 S.E. 627 
(1889); State v. Kirkland, 178 N.C. 810, 
101 S.E. 560 (1919); State v. Booker, 250 
N.C. 272, 108 S.E.2d 426 (1959); State 
v. Cooper, 256 N.C. 372, 124 S.E.2d 91 
(1962). 

Larceny involves a trespass either ac- 
tual or constructive. State v. Bowers, 273 
N.C. 652, 161 S.E.2d 11 (1968). 

But actual trespass is not a necessary 
element of larceny when possession of 
property is fraudulently obtained by some 
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trick or artifice. State v. Bowers, 73 N.C. 
652, 161 S:B.2d 11 (1968). 


Indictment.—An indictment charging 
that defendant at a specified time and place 
did “with force and arms” feloniously 
steal, take, and carry away from a person 
specified a sum of money, charges the 
crime of larceny and not that of robbery. 
State v. Acrey, 262 N.C. 90, 136 S.E.2d 
201 (1964). 

Where the indictment charges the lar- 
ceny of $200 or less and does not charge 
that the larceny was from a building by 
breaking or entering, or by any other 
means of such nature as to make the lar- 
ceny a felony, the indictment charges only 
a misdemeanor, and a sentence on the 
count in excess of two years must be va- 
cated and the cause remanded for proper 
judgment. State v. Fowler, 266 N.C. 667, 
147 S.E.2d 36 (1966). 

The indictment was held sufficient in 
Doss v. North Carolina, 252 F. Supp. 298 
(M.D.N.C. 1966). 

Indictment for Larceny from the Per- 
son.—It is not necessary for the indict- 
ment to allege that the larceny was from 
the person for it to be shown. State v. 
Bynum, 117 N.C. 749, 93 S.E. 218 (1895). 

Solicitors would do well to include in 
bills of indictment the words “from the 
person” if and when they intend to prose- 
cute for the felony of larceny from the per- 
son. State v. Bowers, 273 ING@a 6525) LOL 
S.B.2d 11 (1968). 

Exclusive Jurisdiction in Superior Court. 
_The crime of larceny is a felony punish- 
able in the State’s prison, and a recorder’s 
court, not having jurisdiction thereof, may 
not make orders disposing of a juvenile 
“delinquent” under the statute providing 
for reclamation of such, whether the of- 
fense be termed therein a misdemeanor or 
otherwise, N.C. Const., Art. I, §§ 12 and 
13: and when such has been attempted, it 
will be disregarded upon conviction of this 
offense in the superior court having juris- 
diction. State v. Newell, 172 N.C. 933, 90 
S.E. 594 (1916). 

Larceny from the person regardless of 
the value of the property is within the ex- 
clusive jurisdiction of the superior court, 
as punishment under § 14-70 may be as 
much as ten years. State v. Brown, 150 
N.C. 867, 64 S.E. 775 (1909). 

When State Must Prove That Value of 
Property Exceeded $200.—Except in those 
instances where this section does not apply, 
to convict of the felony of larceny, it is in- 
cumbent upon the State to prove beyond 
a reasonable doubt that the value of the 
stolen property was more than $200; and, 
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this being an essential element of the of- 
fense, it is incumbent upon the trial judge 
to so instruct the jury. State v. Cooper, 
956. N.C. 372, 124 .8.4.2d . 91 (1962) ; 
State v. Holloway, 265 N.C. 581, 144 
S.E.2d 634 (1965). 


In cases under this section, it is incum- 
bent upon the State to prove beyond a 
reasonable doubt that the property stolen 
had a value in excess of $200 in order for 
the punishment to be that provided for a 
felony. State v. Brown, 266 N.C. 55, 145 
S.£.2d 297 (1965). 

It is not always necessary that the 
stolen property should have been actually 
in the hands or on the person of the ac- 
cused. State v. Foster, 268 N.C. 480, 151 
S.E.2d 62 (1966). 

It is sufficient if such property was un- 
der his exclusive personal control. State v. 
Foster, 268 N.C. 480, 151 S.E.2d 62 (1966). 

The principle of law known as recent 
possession of stclen property itself indi- 
cates the conditions under which it oper- 
ates, and to bring it into play there must 
be proof of three things: (1) That the 
property described in the indictment was 
stolen, the mere fact of finding one man’s 
property in another man’s possession rais- 
ing no presumption that the latter stole it; 
(2) that the property shown to have been 
possessed by accused was the stolen prop- 
erty; and (3) that the possession was re- 
cently after the larceny, since mere posses- 
sion of stolen property raises no presump- 
tion of guilt. State v. Foster, 268 N.C. 480, 
151 S.E.2d 62 (1966). 

The principle of law known as recent 
possession of stolen property is usually ap- 
plied to possession which involves custody 
about the person, but it is not necessarily 
so limited. It may be of things elsewhere 
deposited, but under the control of a party. 
It may be in a storeroom or barn when the 
party has the key. In short, it may be in 
any place where it is manifest it must have 
been put by the act of the party or his un- 
doubted concurrence. State v. Foster, 268 
N.C. 480, 151 S.E.2d 62 (1966). 

The identity of the fruits of the crime 
must be established before the presump- 
tion of recent possession can apply. State 
vy. Foster, 268 N.C. 480, 151 S.E.2d 62 
(1966). 

The presumption of recent possession is 
not in aid of identifying or locating the 
stolen property, but in tracking down the 
thief upon its discovery. State v. Foster, 
268 N.C. 480, 151 S.E.2d 62 (1966). 

If the circumstances are such as to ex- 
clude the intervening agency of others be- 
tween the theft and the recent possession 
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of stolen goods, then such recent posses- 
sion may afford presumptive evidence that 
the person in possession is the thief. The 
presumption, however, is one of fact only 
and is to be considered by the jury merely 
as an evidential fact along with other evi- 
dence in determining the defendant’s guilt. 
State v. Foster, 268 N.C. 480,.151 S.E.2d 
62 (1966). 

The applicability of the doctrine of the 
inference of guilt derived from the recent 
possession of stolen goods depends upon 
the circumstance and character of the pos- 
session. It applies only when the posses- 
sion is of a kind which manifests that the 
stolen goods came to the possessor by his 
own act or with his undoubted concurrence, 
and so recently and under such circum- 
stances as to give reasonable assurance 
that such possession could not have been 
obtained unless the holder was himself the 
thief. State v. Foster, 268 N.C. 480, 151 
S.E.2d 62 (1966). 

Evidence that defendant was in posses- 
sion of stolen property shortly after the 
property was stolen raises a presumption 
of defendant’s guilt of larceny of such 
property. State v. Jones, 3 N.C. App. 455, 
165 S.E.2d 36 (1969). 

The possession of stolen property re- 
cently after the theft, and under circum- 
stances excluding the intervening agency 
of others, affords presumptive evidence 
that the person in possession is himself the 
thief, and the evidence is stronger or weaker 
as the possession is nearer to or more 
distant from the time of the commission of 
the offense. State v. Cotten, 2 N.C. App. 
305, 163 S.E.2d 100 (1968). 

“Value” as used in this section means 
fair market value. State v. Cotten, 2 N.C. 
App. 305, 163 S.E.2d 100 (1968). 

Opinion as to Value.—It is not necessary 
that a witness be an expert in order to give 
his opinion as to value. State v. Cotten, 2 
N.C. App. 305, 163 S.E.2d 100 (1968). 

A witness who has knowledge of value 
gained from experience, information and 
observation may give his opinion of the 
value of specific real property, personal 
property, or services. State v. Cotten, 2 
N.C. App. 305, 163 S.E.2d 100 (1968). 

An estimate has been held to be some 
evidence of value. State v. Cotten, 2 N.C. 
App. 305, 163 S.E.2d 100 (1968). 

Burglary—A person who burglariously 
breaks and enters a dwelling at nighttime 
while the same is occupied is guilty of 
burglary in the first degree, and the fact 
that the value of goods stolen from the 
dwelling is less than $20 is no defense to 
the capital charge, this section dividing 
larceny into two degrees having no appli- 
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cation to burglary. State vy. Richardson, 
216 N.C. 304, 4 S.E.2d 852 (1939). 

Evidence.—In a prosecution for larceny 
and receiving of paper, evidence of size, 
weight, quantity and value of the paper, 
from experienced witnesses, who based 
their opinions on personal observation, is 
admissible to show a value of more than 
$50 (now $100) to establish a felony under 
this section. State v. Weinstein, 224 N.C. 
645, 31 S.E.2d 920 (1944). 

Where the State’s evidence was that 
$400 was stolen, and defendant testified 
that she received $420 by gift, and that 
she stole nothing, there was no evidence 
from which the jury could have found the 
defendant guilty of larceny of a value of 
$200 or less. State v. Summers, 263 N.C. 
517, 139 S.E.2d 627 (1965). 

Evidence was held amply sufficient to 
support verdict of guilty of feloniously 
breaking and entering and_ larceny by 
means of such felonious breaking and en- 
tering in State v. Majors, 268 N.C. 146, 150 
S.E.2d 35 (1966). 


Instructions. — Where the trial judge 
clearly charged the jury in substance that 
if it found beyond a reasonable doubt from 
the evidence that defendant was guilty of 
receiving stolen property (certain guns), 
knowing it to have been stolen, as he had 
defined the offense for it, and found beyond 
a reasonable doubt that the guns were of a 
value of $600, then it would return a ver- 
dict of guilty as charged, but if under those 
circumstances it found the guns were of a 
value of $200 or less, then it would return 
a verdict of guilty of receiving stolen 
goods, knowing them to have been stolen, 
of a value of $200 or less, a misdemeanor, 
this conforms to the decision in State v. 
Cooper, 256 N.C. 372, 124 S.E.2d 91 (1962). 
State v. Matthews, 267 N.C. 244, 148 S.E.2d 
38 (1966). 

Where a defendant is indicted for the 
larceny of property of the value of more 
than $200, except in those instances where 
this section does not apply, it is incumbent 
upon the trial judge to instruct the jury, if 
they find from the evidence beyond a rea- 
sonable doubt that the defendant is guilty 
of larceny but fail to find from the evidence 
beyond a reasonable doubt that the value 
of the stolen property exceeds $200, the 
jury should return a verdict of guilty of 
larceny of property of a value not exceed- 
ing $200. State v. Cooper, 256 N.C. 372, 
124 $.E.2d 91 (1962). 

And Need Fix Value Only in Case of 
Doubt.—The portion of this section which 
expressly states, “In all cases of doubt the 
jury shall in its verdict fix the value of the 
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property stolen,” means exactly what it 
says, and where all the evidence is to the 
effect that the stolen property had a value 
many times in excess of $200, and there is 
no evidence or contention to the contrary, 
the trial court is under no legal obligation 
to require the jury to fix the value of the 
stolen property. State v. Brown, 267 N.C. 
189, 147 S.E.2d 916 (1966). 

Where the bill upon which the defendant 
was tried charged the defendant with the 
larceny of a 1961 Chevrolet automobile of 
the value of $1200 and the evidence am- 
ply supported the charge, and there was no 
evidence to the contrary, it was unneces- 
sary upon such a factual situation to re- 
quire the jury to find that a 1961 Chevrolet 
automobile of the value of $1200 was worth 
more than $200. State v. Brown, 267 N.C. 
189, 147 S.E.2d 916 (1966). 

Jury Need Not Fix Precise Value of 
Stolen Property.—The fina] sentence of 
this section does not require that the jury 
fix the precise value of the stolen property. 
The only issue of legal significance is 
whether the value thereof exceeds $200. 
When the jury is properly instructed, the 
verdict necessarily determines whether the 
value of the stolen property exceeds $200. 
State v. Cooper, 256 N.C. 372, 124 S.E.2d 
91 (1962). 

A finding that defendant stole property 
of the value of more than $50 is not a 
finding that the property had a value of 
more than $100. State v. Williams, 235 
N.C. 429, 70 S.E.2d 1 (1952), decided 
prior to the 1961 amendment increasing the 
amount to $200. 

Sentence. — A sentence of twenty-five 
years imprisonment, imposed after a plea 
of guilty to four indictments charging fe- 
lonious breaking and entering and larceny 
in violation of § 14-54 and this section, did 
not exceed the statutory maximum and 
was not cruel and unusual punishment in 
the constitutional sense. State v. Greer, 270 
N.C. 143, 153 S.E.2d 849 (1967). 

A plea of guilty to the larceny of a sum 
less than $200 does not support a sentence 
of ten years’ imprisonment, and the im- 
position of such sentence must be vacated. 
State v. Davis, 267 N.C. 126, 147 S.E.2d 
570 (1966). 

The punishment for larceny from the 
person may be for as much as ten years 
in State’s prison. State v. Massey, 273 N.C. 
721, 161 S.E.2d 103 (1968). 

The punishment for larceny from the 
person may include imprisonment for a 
term of ten years. State v. Bowers, 273 
N.C. 652, 161 S.E.2d 11 (1968). 

The maximum punishment is ten years’ 
imprisonment for the felony of larceny of 
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property from a_ building referred to in 
this section by breaking or entering there- 
in with intent to steal. State v. Reed, 4 
N.C. App. 109, 165 S.E.2d 674 (1969). 

The maximum imprisonment for the 
misdemeanor of larceny is two years. State 
v. Barber, 5 N.C. App. 126, 167 S.E.2d 
883 (1969). 

Where an indictment charges larceny of 
property of the value of $200 or less, but 
contains no allegation the larceny was 
from a building by breaking and entering, 
the crime charged is a misdemeanor for 
which the maximum prison sentence is 
two years, notwithstanding all the evi- 
dence tends to show the larceny was ac- 
complished by means of a felonious break- 
ing and entering. State v. Bowers, 273 NG 
652, 161 S.E.2d 11 (1968). 

The imposition of a sentence of im- 
prisonment of seven to nine years upon 
plea of nolo contendere to the offenses of 
breaking and entering and larceny is not 
cruel or unusual punishment in a constitu- 
tional sense. State v. Robinson, 271 N.C. 
448, 156 S.E.2d 854 (1967). 

Where an indictment charges larceny 
of $200 or less, but does not contain allega- 
tions that the larceny was from a building 
by breaking and entering, the punishment 
cannot exceed two years in prison, even 
though all the evidence tends to show the 
larceny was accomplished by a felonious 
breaking and entering. State v. Massey, 273 
N.C. 721, 161 S.E.2d 103 (1968). 

Applied in State v. Bennett, 237 N.C. 
749, 76 S.E.2d 42 (1953); State v. Davis, 
253 N.C. 224, 116 S.E.2d 381 (1960); 
State v. Carter, 269 N.C. 697, 153 S.E.2d 
388 (1967); State v. Barnes, 270 N.C. 146, 
153. S.E.2d 868 (1967); State v. Martin, 270 
N.C. 286, 153 S.E.2d 96 (1967); State v. 
Wilson, 270 N.C. 299, 154 S.E.2d 102 
(1967); State v. Woody, 271 N.C. 544, 157 
S.E.2d 108 (1967); State v. Burgess, 1 
N.C. App. 142, 160 S.E.2d 105 (1968); State 
v. Davidson, 124 N.C. 839, 32 S.H. 957 
(1899). 

Quoted in State v. Hill, 237 N.C. 764, 
75 S.E.2d 915 (1953); State v. Tessnear, 
254 N.C. 211, 118 S.E.2d 393 (1961). 


Stated in State v. Slade, 264 N.C. 70, 140 
S.E.2d 723 (1965). 

Cited in State v. Meshaw, 246 N.C. 205, 
98 S.E.2d 13 (1957); Bassinov v. Fin- 
kle, 261 N.C. 109, 134 S.E.2d 130 (1964); 
State v. Perry, 265 N.C. 517, 144 §.E.2d 
591 (1965); State v. Ford, 266 N.C. 743, 
147 S.E.2d 198 (1966); State v. Gray. 268 
N.C. 69, 150 S.E.2d 1 (1966); State v. 
Tilley, 272 N.C. 408, 158 S.E.2d 573 (1968); 
State v. Hemphill, 273 N.C. 388, 160 S.E.2d 
53 (1968); State v. Stafford, 274 N.Gea5n9, 


§ 14-72.1 Cu. 14. Crtminat Law § 14-72.1 
164 S.E.2d 371 (1968); State v. Johnson, 
1 N.C. App. 15, 159 S.E.2d 249 (1968); 


State v. Corpening, 207 N.C. 805, 178 S.E. 


564 (1935); State v. Parker, 220 N.C. 416, 
17 S.E.2d 475 (1941); State v. Jones, 227 
N.C. 47, 40 S.E.2d 458 (1946). 


§ 14-72.1. Concealment of merchandise in mercantile establish- 
ments.—Whoever, without authority, wilfully conceals the goods or merchandise 
of any store, not theretofore purchased by such person, while still upon the prem- 
ises of such store, shall be guilty of a misdemeanor and, upon conviction, shall 
be punished by a fine of not more than one hundred dollars ($100.00), or by 
imprisonment for not more than six months, or by both such fine and imprison- 
ment. Such goods or merchandise found concealed upon or about the person 
and which have not theretofore been purchased by such person shall be prima 
facie evidence of a willful concealment. 

Any person found guilty of a second or subsequent offense of willful conceal- 
ment of goods as defined in the first paragraph of this section shall be guilty of 
a misdemeanor and shall be punished in the discretion of the court. (1957, c. 


301.) 


Editor’s Note.—For case law survey on 
shoplifting, see 41 N.C.L. Rev. 446 (1963). 


Purpose of Section.—The sly, stealthy, 
crafty nature of the crime of shoplifting 
and the small individual thefts make de- 
tection, prosecution and conviction of the 
shoplifter for larceny a most difficult and 
perilous matter. When a merchant accosts 
a shoplifter. and takes out a warrant 
against him for larceny, and the shoplifter 
is acquitted when tried, the merchant risks 
a lawsuit for large damages for malicious 
prosecution, false imprisonment, false ar- 
rest, or similar tort. Faced with such a 
formidable array of deterrents, many a 
merchant stands by and watches his prop- 
erty disappear without a fair, legally pro- 
tected, opportunity to protect it, if his sole 
remedy is a_ successful prosecution for 
larceny, in which offense super-added to 
the wrongful taking there must be a 
felonious intent. State v. Hales, 256 N.C. 
27, 122 S.E.2d 768 (1961). 

This section violates neither N.C. Const., 
Art. I, § 17, nor the due process clauses 
of the federal Constitution, by reason of 
vagueness and uncertainty, and of not tn- 
forming a person of ordinary intelligence 
with reasonable precision of the acts it 
prohibits. State v. Hales, 256 N.C. 27, 
122 S.E.2d 768 (1961). 

It Is Sufficiently Definite.—This section 
is sufficiently definite to guide the judge 
in its application and the lawyer 1n detend- 
ing one charged with its violation. State 
v. Hales, 256 N.C. 27, 122 S.E.2d 768 
(1961) 

This section defines with sufficient clarity 
and definiteness the acts which are penal- 
ized. and intorms a person of ordinary 1n- 
telligence with reasonable precision what 
acts it intends to prohibit so that he may 
know what acts he should avoid, in order 
that he may not “cross the line” and bring 


himself within its penalties. State v. Hales, 
256 N.C. 27, 122 S.E.2d 768 (1961). 

And Omits No Essential] Provisions.— 
This section omits no essential provisions 
which go to impress the inhibited acts 
committed as being wrongful and criminal. 
Stately, Halés 0c 256 UNC. 3756129). S: had 
768 (1961). 

And Has a Substantial Relation to the 
End Sought to Be Accomplished.—It is 
manifest that this section has a rational, 
real and substantia] relation to the end 
sought to be accomplished, which is the 
protection of our merchants from shoplift- 
ing, and that such was the manifest pur- 
pose and design of the legislation. State 
Coe ares. “soG. INA. oooh Loe 9. P00 76S 
(1961). 

Act May Be Made Criminal Irrespective 
of Intent.—It 1s within the power of the 
legislature to declare an act criminal irre- 
spective of the intent of the doer of the act. 
State v. Hales, 256 N.C. 27, 122 S.E.2d 
768 (1961). 

Elements of Offense. — The statutory 
offense created by this section 1s composed 
ot four essential elements: Whoever (1) 
without authority, (2) willfully conceals 
the goods or merchandise of any store, 
(3) not theretofore purchased by such per- - 
son. (4) while stil) upon the premises of 
the store, shall be guilty of a misdemeanor 
State’ v. Hales, 256'N.C. 27, 122 S.E.2d 
768 (1961). 

Felonious or Crimina) Intent Is Not a 
Necessary Element.—-It its manifest from 
the language of this section, in view of its 
manifest purpose and design, that the leg- 
islature intended that a felonious intent 
or a crimina) intent should not be a nec- 
essary element of the statutory crime of 
shoplifting. State v. Hales, 256 N.C. 27, 
122 S.E.2d 768 (1961). 


Willful Concealment. — “Willfully con- 
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ceals’ as used in this section means that 
the concealing is done under the circum- 
stances set forth in the statute voluntarily, 
intentionally, purposely and deliberately. 
indicating a purpose to do it without au- 
thority, and in violation of law, and this 
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is an essential element of the statutory of- 
fense of shoplifting. State v. Hales, 256 
N.C. 27, 122 S.E.2d 768 (1961). 

Applied in State v. Thompson, 2 N.C. 
App. 508, 163 S.E.2d 410 (1968). 


§ 14-73. Jurisdiction of the superior courts in cases of larceny and 
receiving stolen goods.—The superior courts shall have exclusive jurisdic- 
tion of the trial of all cases of the larceny of property, or the receiving of stolen 
goods knowing them to be stolen, of the value of more than two hundred dollars. 
(POTN e118 9s)°2 "C.°S 58. 4252 194i: 178, s. 2; 1949, c. 145, s. 3; 1961, c. 


Soea2%) 


Cross References.—See note to § 14-72. 


For subsequent law effecting this section, 
see § 14-73.1. 

Applied in State v. Davis, 253 N.C. 224, 
116 S.E.2d 381 (1960). 


Cited in State v. Cooper, 256 N.C. 372, 
124 S.E.2d 91 (1962). 


§ 14-73.1. Jurisdiction generally in cases of larceny and receiving 
stolen goods; petty misdemeanors.—The offenses of larceny and the receiv- 
ing of stolen goods knowing the same to have been stolen, which are made mis- 
demeanors by article 16, subchapter V, chapter 14 of the General Statutes, as 


amended, are hereby declared to be petty misdemeanors, 


and jurisdiction to 


hear, try and finally dispose of such offenses committed within their respective 


territorial jurisdictions, 


is hereby vested in all courts established by a special 


act of the legislature or pursuant to the provisions of chapter 7 of the General 
Statutes which now possess jurisdiction of misdemeanors which are punishable 
in the discretion of the court. (1949, c. 145, s. 4.) 


Editor’s Note.—For brief comment on 
section, see 27 N.C.L. Rev. 448. 


§ 14-74. Larceny by servants 


and other employees.—lIf any servant 
or other employee, to whom any money, 
articles, securities or choses in action ment 


goods or other chattels, or any of the 


ioned in the following section [§ 14-75], 


by his master shall be delivered safely to be kept to the use of his master, shall 
withdraw himself from his master and go away with such money, goods or other 
chattels, or any of the articles, securities or choses in action mentioned as afore- 
said, or any part thereof, with intent to steal the same and defraud his master 
thereof, contrary to the trust and confidence in him reposed by his said master ; 
or if any servant, being in the service of his master, without the assent of his 


master, shall embezzle such money, 


goods or other chattels, or any of the 


articles, securities or choses in action mentioned as aforesaid, or any part thereof, 
or otherwise convert the same to his own use, with like purpose to steal them, 
or to defraud his master thereof, the servant so offending shall be fined or 
imprisoned in the State prison or county jail not less than four months nor 


more than ten years, 


at the discretion of the court: Provided, that nothing 


contained in this section shall extend to apprentices or servants within the age 
of sixteen years. (21 Hen. VIII, c. 7, Sel ee RG Ca ere) Ge eC Ones 


1065; Rev., s. 3499; C. S., s. 4253.) 

Cross Reference——As to embezzlement, 
see § 14-90 et seq. 

Servant Defined.—In a strict sense all 
employees are servants but the term ser- 
vant is usually applied, and meant to apply 
to one of menial rank. State v. Higgins, 1 
N.C., 36 (1792). 

Trust Relation Necessary. — A person 
employed as a clerk, who takes goods from 
his employer’s store and sends them to 
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another at a distance to be sold cannot be 
convicted under this statute as there was 
no parting with possession by the owner 
which brought about a trust relation. State 
v. Higgins, 1 N.C. 36 (1792). 

Trust Relation Must Be Alleged.—In an 
indictment under this section, it is neces- 
sary to allege that the property was re- 
ceived and held by the defendant in trust, 
or for the use of the owner, and beng so 
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held it was feloniously converted or made 
way with by the servant or agent. State 
v. Wilson, 101 N.C. 720, 7 S.E. 872 (1888). 

Averment of Age.—The averment that 
the defendant, when committing the act, 
was not within—that is, was of the age of 
eighteen years or more, and thus negatives 
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though the negative goes beyond the 
statutory requirement, for the greater in- 
cludes the less. State v. Wilson, 101 N.C. 
730, 7 S.E. 872 (1888). 

Applied in State v. Hauser, 257 N.C. 
158, 125 S.E.2d 389 (1962). 

Cited in State v. Connelly, 104 N.C. 794, 


that she was under sixteen years of age— 10 S.E. 469 (1889). 


does not invalidate the indictment, al- 


§ 14-75. Larceny of chose in action.—If any person shall feloniously 
steal, take and carry away, or take by robbery, any bank note, check or other 
order for the payment of money issued by or drawn on any bank or other 
society or corporation within this State or within any of the United States, or 
any treasury warrant, debenture, certificate of stock or other public security, or 
certificate of stock in any corporation, or any order, bill of exchange, bond, 
promissory note or other obligation, either for the payment of money or for 
the delivery of specific articles, being the property of any other person, or of 
any corporation (notwithstanding any of the said particulars may be termed in 
law a chose in action), such felonious stealing, taking and carrying away, or 
taking by robbery, shall be a crime of the same nature and degree and in the 
same manner as it would have been if the offender had feloniously stolen, or 
taken by robbery, money, goods or property of the same value, and the offender 
for every such offense shall suffer the same punishment and be subject to the 
same pains, penalties and disabilities as he should or might have suffered if he 
had feloniously stolen or taken by robbery money, goods or other property of 





such value. (1811, c. 814, s. 1; R. C., c. 34, s. 20; Code, s. 1064; Rev., s. 3498: 


€. S., s. 4254; 1945, c. 635.) 


Cross Reference.—As to description of 
stolen money in indictment, see § 15-149. 

Treasury Notes.—Treasury notes issued 
by the United States Treasury Depart- 
ment are covered by this statute as they 
are “public securities.” Although a class 
ot securities issued after the enactment of 
the statute they are subject to larceny the 
same as any other note issued after the 
enactment. State v. Thompson, 71 N.C. 
146 (1874). 

Due Bills. — While a “due bill” is not a 
promissory note, and negotiable by en- 
dorsement, it is within the meaning of the 
words, “or other obligation,” in this sec- 
tion. The larceny of such a paper is in- 
dictable. State v. Campbell, 103, N.C. 344, 
9 S.E. 410 (1889). 

A pension check on the United States 
Treasury comes under this section. State 
v. Bishop, 98 N.C. 773, 4 S.E. 357 (1887). 

Larceny of the Instrument and Paper 
Distinguished.—When a person is indicted 
for stealing a promissory note or any other 
chose in action, it is upon the State to 
prove the larceny of the instrument, and 
proof of larceny of a piece of paper is not 
sufficient. If the instrument has been paid 
before the alleged felonious taking, the in- 
dictment charging only larceny of a chose 
in action is not sufficient to convict. State 
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v. Campbell, 103 N.C. 344, 9 S.E. 410 
(1889). 

Charter of Bank Issuing Immaterial. — 
If a stolen note was issued by a bank with- 
in one of the United States, it is within the 
letter of the act, and there cannot be the 
slightest doubt but that it is also within 
its spirit and meaning. The act is silent as 
to the authority by which the bank must 
be chartered, and the mischief of stealing 
one of its notes from a bona fide holder 
is the same, whether it derives its ex- 
istence from an act of Congress or from 
the legislature of New York. State v. 
Banks, 61 N.C. 577 (1868). 

Sufficient Description—An indictment 
for larceny which describes the thing 
stolen, as “one promissory note issued by 
the Treasury Department of the govern- 
ment of the United States for the payment 
of one dollar,” is in that respect sufficient. 
State v. Fulford, 61 N.C. 563 (1868). 

Amount Must Be Set Out.—An indict- 
ment for stealing a bank note is sufficient 
if it states the amount of the note and 
what bank it was drawn on. Some cases 
hold that the mere statement of the 
amount of the note is sufficient descrip- 
tion. State v. Rout, 10 N.C. 618 (1825). 

Cited in State v. Freeman, 88 N.C. 469 
(1883). 
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§ 14-75.1, Larceny of secret technical processes.—Any person who 


steals property consisting of a 


sample, culture, 


microorganism, specimen, record, 


recording, document, drawing, or any other article, material, device, or substance 


which constitutes, represents, evidences, 


reflects, or records a secret scientific or 


technical process, inventton, formula, or any phase or part thereof shall be guilty 


of a felony punishable by 


exceeding five thousand dollars ($5,000.00). 


imprisonment not exceeding four years or by a fine not 


or by both. A process, invention, 


or formula is ‘secret’? when it is not, and is not intended to be, available to any- 


one other than the owner thereof or selected 


persons having access thereto tor 


limited purposes with his consent, and when it accords or may accord the owner 
an advantage over competitors or other persons who do not have knowledge or 


the benefit thereof. (1967. c. 1175.) 
§ 14-76. Larceny, mutilation, 


or destruction of public records and 


papers.—If any person shall steal, or for any fraudulent purpose shall take 


from its place of deposit for 


the time being, or from any person 


having the lawful 


custody thereof, or shall unlawfully and maliciously obliterate, injure or destroy 


any record, writ, return, panel, process, 
original document whatsoever, 


order or warrant of attorney or any 


deposition, affidavit, rule, 


interrogatory, 
of or belong- 


ing to any court of record, or relating to any matter, civil or criminal, begun, 


pending 


or terminated in any such court, or any bill, answer, interrogatory, 


deposition, affidavit, order or decree or any original document whatsoever, of or 


belonging to any court or relating to any cause or 
such offender shall be guilty of a misde- 


terminated in any such court, every 


matter begun, pending or 


meanor; and in any indictment for such offense it shall not be necessary to allege 
that the article, in respect to which the offense is committed, is the property of 
any person or that the same is of any value. If any person shall steal or for 


any fraudulent purpose 


shall take from the register’s office, or from any person 


having the lawful custody thereof, or shall unlawfully and willfully obliterate, 


injure or destroy any 


registered, or any other book of registration or 
by the register of deeds or shall unlawfully destroy, 


book wherein deeds or other instruments of writing are 


record required to be kept 
obliterate, deface or remove 


any records of proceedings of the board of county commissioners, or unlawfully 


and fraudulently abstract any record, receipt, order 


or voucher or other paper 


writing required to be kept by the clerk of the board of commissioners of any 


county, he shall be guilty of 
34, s. 31; 1881, c. 17; Code, 

In General.—An indictment will lie un- 
der this section for changing, injuring or 
obliterating tax books, and the oral testi- 
mony of the register of deeds is competent 
to show the amount of the abstract made 
by him and sent to the auditor, the changed 
amount, and the acts of the deputy sheriff, 
as circumstances to show his guilt. State 
v. Gouge, 157 N.C. 602, 72 S.E. 994 (1911). 

Nomenclature does not always determine 
the grade or class of a crime; a felony is a 
crime which is or may be punishable either 
by death or by imprisonment in the State 
prison and any other crime is a misde- 
meanor. Calling an offense a misdemeanor 
does not make it so when the punishment 
imposed makes it a felony and construed 
with § 14-3 the offense prescribed by this 
section is punishable by imprisonment in 
the penitentiary, and therefore a felony. 


§ 14-77. Larceny, concealment 


a misdemeanor. 


S. 10712 Rev.,r6i70008 3. C. woes: 4255.) 


(8 Hen. VI, c. 12, s. 32 (RoC ac. 


State v. Harwood, 206 N.C. 87, 173 S.E. 
24 (1934). 

Must Show Offense Committed on Day 
of Opportunity—On a trial under this sec- 
tion for the destruction of certain pages of 
a book in the office of the register of deeds, 
wherein the defendant’s interest in so do- 
ing has been shown, it is required of the 
State to show that the offense was com- 
mitted on the day the defendant had an op- 
portunity to commit the offense, and a mar- 
gin of several weeks, in which the offense 
might have been committed, during which 
time the books were open to the public gen- 
erally, is insufficient evidence to be sub- 
mitted to the jury, and defendant’s motion 
as of nonsuit should have been allowed. 
State v. Swinson, 196 N.C. 100, 144 SoBe 
555 (1928). 


or destruction of wills.—If any per- 


son, either during the life of the testator or after his death, shall steal or, for any 
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§ 14-78.1 


fraudulent purpose, shall destroy or conceal any will, codicil or other testamentary 
instrument, he shall be guilty of a misdemeanor. GRE C3349 S32) Code 8) 


1072; Rev., s. 3510; C. S., s. 4256.) 


Cross Reference.—As to clerk’s power to 
compel production of will when one in 
whose custody it is refuses to produce it, 
see § 31-15. 

Basis.—Obviously the basis for making 
the fraudulent suppression of a will a crime 
as provided by this section is the fact that 
it is the policy of the law that wills should 
be probated, and that the rights of the par- 


ties in cases of dispute should be openly 
arrived at according to the orderly process 
of law. Wells v. Odum, 207 N.C. 226, 176 
S.E. 563 (1934). 

Cited in In re Will of Pendergrass, 251 
N.C. 737, 112 §.E.2d 562 (1960); In re Will 
of Covington, 252 N.C. 546, 114 S.E.2d 
257 (1960). 


§ 14-78. Larceny of ungathered crops.—If any person shall steal or 


feloniously take and carry away any maize, corn, wheat, rice or other grain, 
or any cotton, tobacco, potatoes, peanuts, pulse, fruit, vegetable or other product 
cultivated for food or market, growing, standing or remaining ungathered in 
any field or ground, he shall be guilty of larceny, and shall be punished accord- 
inpine (161150 816; Peas ch 34e sie? lis 1868-9, c. 251; Code, s. 1069; 


etn sr003 Cx Sipse4257) 


At Common Law.—By the common law, 
larceny cannot be committed of things 
which savor of the realty, and are at the 
time they are taken a part of the freehold, 
such as corn and the produce of land. State 
v. Foy, 82 N.C. 679 (1880); State v. 
Thompson, 93 N.C. 537 (1885). 

What Indictment Must Allege.—On trial 
of an indictment for larceny charging the 
defendant with stealing “seed cotton and 
lint cotton,” evidence that defendant took 
the gleanings of the cotton from the field, 
is not admissible. To render such evidence 
competent, the indictment should be framed 
under the statute, and described the crop as 
“growing, standing or ungathered” in the 
field, and cultivated for food or market. 
State v. Bragg, 86 N.C. 688 (1882). 

In the case of State v. Liles, 78 N.C. 496 
(1878), the defendant was indicted for the 
larceny of figs, “remaining ungathered in 
a certain field,” etc., and the words “culti- 
vated for food or market,” were omitted, 
and it was held by this court that the in- 
dictment, for that reason, was fatally de- 


fective. State v. Thompson, 93 N.C. 537 


(1885). 
Indictment Must Conclude against the 
Statute. — An indictment for larceny of 


growing cabbage must conclude against 
the statute, and a failure to so conclude 
makes the indictment one at common law. 
As the offense at common law was not 
larceny but only a civil trespass there can 
be no judgment. State v. Foy, 82 N.C. 679 
(1880). 

Applies to All Crops. — This section ap- 
plies to any growing crops cultivated for 
food or market, and is not restricted to sev- 
eral articles specifically named. State v. 
Ballard, 97 N.C. 443, 1 S.E. 685 (1887). 

Exclusive Jurisdiction of Superior Court. 
— The punishment for an offense under 
this section is greater than a justice of the 
peace can adjudge under the Constitution. 
State v. Cherry, 72 N.C. 123 (1875). There- 
fore exclusive jurisdiction is vested in the 
superior court. State v. Graham, 76 N.C. 
LOS LST): 


§ 14-78.1. Trading for corn without permission of owner of prem- 


ises.—Any person engaged in traveling from house to house or from place to 
place, buying or trading for corn, without the permission of the landowner upon 
whose premises such buying or trading is conducted, shall be guilty of a misde- 
meanor punishable by a fine not to exceed five hundred dollars ($500.00), im- 
prisonment for not more than six months, or both. This section shall apply only 
to the counties of Bertie, Columbus, Craven, Edgecombe, Greene, Halifax, Harnett, 
Hertford, Martin, Nash, Northampton, Perquimans, Robeson, Sampson, Wake, 
Warren, Wayne and Wilson. (1951, c. 30; 1955, c. 684; 1957, c. 356; 1969, c. 
1224, s. 4.) 


Editor’s Note. — The 1969 amendment 
rewrote the provisions of the first sentence 
relating to punishment. 
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§ 14-79. Larceny of ginseng.—If any person shall take and carry away, 


or shall aid in taking or carrying away, 


any ginseng growing upon the lands of 


another person, with intent to steal the same, he shall be guilty of a felony, and 


shall be imprisoned not less than two years nor more 
discretion of the court: Provided, that such ginseng, 


than five years, in the 
at the time the same is 


taken, shall be in beds and the land upon which such beds are located shall be 
surrounded by a lawful fence. (1905s Z11 5 Reva <s. 3502; C. S., s. 4258.) 


Cross Reference.—As to digging ginseng 
out of season on the lands of another, see 
§ 14-392. 


§ 14-80. Larceny of wood and other property from land.—lIf any 


person, not being the present owner or 


bona fide claimant thereof, shall willfully 


and unlawfully enter upon the lands of another, carrying off or being engaged 
in carrying off any wood or other kind of property whatsoever, growing or 


being thereon, the same being 
under his control, keeping or care, su 


felonious intent, be guilty of larceny, an 


the property of the owner of the premises, or 
ch person shall, if the act be done with 
d punished as for that offense; and if not 


done with such intent, he shall be guilty of a misdemeanor. (1866, c. 60; Code, 


s. 1070; Rev., s. 3511; C. S., s. 4259.) 


Cross References.—As to cutting, injur- 
ing, or removing another’s timber, see § 
14-135. As to larceny of branded timber, 
see §§ 80-21 and 80-22. 


In General. — This section and § 14-134 
were enacted immediately after the Civil 
War to protect landowners from aimless 
wanderers who entered land without force, 
but often did great damage. It was not 
intended to prevent entry by person who 
had an honest claim to the land, nor was it 
intended to apply when force was em- 
ployed. State v. Crawley, 103 N.C. 353, 9 
S.E. 409 (1889). It was intended to pre- 
vent the willful and unlawful taking from 
the land of another property that was not 
by common law or prior statute subject to 
larceny. State v. Vosburg, 111 N.C. 718, 
16 S.E. 392 (1892). 


The word “whatsoever” shows a clear 
intent of the legislature to make it general 
in its application. State v. Beck, 141 N.C. 
829, 53 S.E. 843 (1906). 


The taking of a brass rail from around 
an engine that is stationary is larceny un- 
der this section. The rule in State v. Burt, 
64 N.C. 619 (1870) in holding that taking 
a loose nugget of gold from a loose pile of 
stone is not larceny is not approved. It, 
although decided after this section was en- 
acted, was probably decided under the com- 
mon law as this section is not mentioned 
by the court and in all probability was not 
called to its attention. State v. Beck, 141 
N.C. 829, 53 S.E. 843 (1906). In the case 
of State v. Graves, 74 N.C. 396 (1876), it 
is held that an indictment for trespass to 
personal property cannot be supported for 
the taking of rails from a fence as the tak- 
ing is “one continuous act” and is trespass 
to the realty. State v. Burt is cited and 
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approved, and no reference is made to this 
section. The technical distinction of one 
continuous act is exactly what was re- 
pealed. 


One having title to the land or a bona 
fide claim thereto is not liable under this 
section by its express terms. One who 
enters as a servant of a bona fide claimant 
or one having title is not subject to the ap- 
plication of this section as the protection 
afforded the master extends to his servant. 
State v. Boyce, 109 N.C. 739, 14 S.E. 98 
(1891). 

A tenant of seven acres being a part of 
a tract of thirty-five acres claimed by the 
landlord, when expressly prohibited from 
cutting timber on any of the tract except 
the seven acres on which he is a tenant, 
may as the servant of a third person claim- 
ing adversely go on the other part of the 
tract and cut timber, and he will not be 
estopped to deny his landlord’s title except 
as to the seven acres leased to him, nor 
will he be liable under this section if the 
person whose servant he has been can 
prove his title or bona fide claim. State v. 
Boyce, 109 N.C. 739, 14 S.E. 98 (1891). 


Purpose of Section. — This section was 
enacted to eliminate a defect in the com- 
mon-law rule and to extend it so as to 
make chattels real, such as growing trees, 
plants, minerals, metals and fences, con- 
nected in some way with the land, the sub- 
ject of larceny. The obvious intent of the 
act was to prevent the willful and unlawful 
entry upon the land of another and the 
taking and carrying away of such articles 
as were not, at common law or by previous 
statute, the subject of larceny. State v. 
Jackson, 218 N.C. 373, 11 S.E.2d 149 
(1940). 


§ 14-81 


Money Not Included.—The penalty for 
entering the lands of another and carrying 
off wood or any other kind of property 
whatsoever growing or being thereon, does 
not contemplate or embrace such taking 
and carrying away of money; it means 
such property as was not, at common law, 
subject to larceny. State v. Vosburg, 111 
N.C. 718, 16 S.E. 392 (1892). 

Turpentine which has flowed down trees 
into boxes made to catch it, and is in a 
state to be dipped out, is a subject of lar- 
ceny. State v. Moore, 33 N.C. 70 (1850); 
State v. King, 98 N.C. 648, 4 S.E. 44 
(1887). 

Trespass upon land is an essential ele- 
ment of the offense hereby created. State 
v. Jackson, 218 N.C. 373, 11 S.E.2d 149 
(1940), 

Claim of Interest Must Be Founded. — 
An entry, without a survey and grant from 
the State is not sufficient to support a claim 
to the land, and is no defense to an indict- 
ment under this section. State v. Callo- 
way, 119 N.C. 864, 26 S.F. 46 (1896). 

Tombstones. — Defendant was charged 
with feloniously stealing and carrying away 
one tombstone erected at the grave of a 
deceased person, being the goods and chat- 
tels of a named person. The court in- 
structed the jury that the offense charged 
was larceny, which is the wrongful and fe- 
lonious taking and carrying away of per- 
sonal property of some value belonging 
to another, with felonious intent. Held: 
Neither the indictment nor the theory of 
trial refers to trespass constituting an ele- 
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ment of the statutory crime of larceny of 
chattels real, nor to the distinction of tak- 
ing with, and taking without felonious in- 
tent set forth in this section, and there isa 
fatal variance between the indictment for 
common-law larceny and the proof of the 
statutory larceny of a chattel real, and de- 
fendant’s motion to nonsuit should have 
been granted. State v. Jackson, 218 N.C. 
373, 11 S.E.2d 149 (1940). 

Warrant Not Charging Offense, — A 
warrant charging that defendant unlaw- 
fully and willfully authorized and directed 
his employee to enter upon the lands of 
another. and carry off sand and gravel 
therefrom, without alleging what, if any- 
thing, the employee did pursuant to such 
authorization, does not charge a criminal 
offense. State v. Everett, 244 N.C. 596, 94 
S.E.2d 576 (1956). 

Evidence Insufficent to Go to Jury. — 
Testimony that defendant was paid for 
dogwood delivered to a woodyard, with- 
out evidence that defendant actually de- 
livered the wood, with further evidence 
that dogwood taken from the yard fitted 
stumps on prosecuting witness’ land from 
which the wood had been wrongfully 
taken, was held insufficient to be sub- 
mitted to the jury in a prosecution under 
this section, even though the doctrine of 
recent possession be invoked, since the 
evidence does not disclose that defen- 
dant had been in possession of the wood. 
State v. Turner, 238 N.C. 411, 77 S.E.2d 
782 (1953). 


§ 14-81. Larceny of horses and mules. — If any person shall steal any 
horse, mare, gelding, or mule he shall be guilty of larceny and punished as pro- 


vided by this article for the crime of larceny. 


(1806-755¢.) 02 a1 S084 ce.37S.11° 


1879, c. 234, s. 2; Code, s. 1066; Rev., s. 3505; 1917, c. 162, s. 2: C. S., s. 4260; 


1965, c. 621, s. 6.) 


Taking with Belief of Interest. — One 
taking a mule from the stable of another 
at night and without the consent of the 
owner is not guilty of larceny if he believed 
at the time when he took the mule that he 
had an interest in it. State v. Thompson, 
95 N.C. 596 (1886). 

Same — Question for a Jury—One who 
takes a mule from the stable of another in 
a manner indicating felonious purpose but 
under a claim of interest should have the 
question of his act being under a bona fide 
claim submitted to the jury, and a charge 
that if the taking was not under a bona fide 
belief that he had a property or interest in 
the mule he would be guilty of larceny was 
not error. State v. Thompson, 95 N.C. 596 
(1886). 
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Joinder with Charge of Receiving Stolen 
Goods.—An indictment for horse stealing 
concluded at common law is punishable as 
petit larceny. If there are two counts and 
the second is for receiving stolen goods and 
concludes against the statute, the punish- 
ment for the two is the same and they may 
be joined, but on conviction a sentence of 
ten years is all that can be given. State v. 
Lawrence, 81 N.C. 522 (1879). 

An indictment having two counts, one 
for horse stealing, the other for receiving 
stolen property, both concluding upon a 
statute, is defective as the offenses are not 
of the same grade and a conviction is error. 
State v. Johnson, 75 N.C. 123 (1876). 


§ 14-82 
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§ 14-82. Taking horses or mules for temporary purposes.—lf any 
person shall unlawfully take and carry away any horse, gelding, mare or mule, 
the property of another person, secretly and against the will of the owner of 
such property, with intent to deprive the owner of the special or temporary use 
of the same, or with the intent to use such property for a special or temporary 


purpose, the person so offending shall be guilty of a misdemeanor punishable by 
a fine not to exceed five hundred dollars ($500.00), imprisonment for not more 
than six months, or both. (1879, c. 234, s. 1; Code, s. 1067; Rev., s. 3509; 1913, 


c. 11; C. S., s. 4261; 1969, c. 1224, s. 3.) 


Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment. 

Indictment.—An indictment for stealing 
the temporary use of a horse in violation 
of this section is not defective because it 
charges the stealing of the temporary use 
of a buggy also. State v. Darden, 117 N.C. 
697, 23 S.E. 106 (1895). 

Employee Liable. — An occasional em- 


ployee, who took the employer’s mule at 
night and drove it off without the knowl- 
edge or consent of the employer, was 
guilty of a tortious conversion, and an act 
indictable under this section; and where 
the mule died in his possession he was lia- 
ble for its value, at least in the absence of 
any evidence in support of his claim that 
the death was accidental. Clark v. White- 
hurst, 171 N.C. 1, 86 S.E. 78 (1915). 


§ 14-83: Repealed by Session Laws 1943, c. 543. 
§ 14-84, Larceny of dogs misdemeanor. — The larceny of any dog 


upon which a license tax has or has not 
person convicted of the larceny of any 


been paid shall be a misdemeanor. Any 
dog shall be fined or imprisoned in the 


discretion of the court. (1919, c. 116, s.9; C. S., s. 4263; 1955, c. 804.) 


Cross Reference.—See §§ 67-15 and 67- 
27. 


§ 14-85. Pursuing or injuring livestock with intent to steal.—lIf any 
person shall pursue, kill or wound any horse, mule, ass, jennet, cattle, hog, sheep 
or goat, the property of another, with the intent unlawfully and feloniously to 
convert the same to his own use, he shall be guilty of a felony, and shall be 


punishable, in all respects, as if convicted of larceny, 


though such animal may 


not have come into the actual possession of the person so offending. (1866, 
c. 57; Code, s. 1068; Rev., s. 3504; C. S., s. 4264.) 


Sufficiency of Indictment. — An indict- 
ment under this section for injury to live- 
stock, in which the animal alleged to have 


been injured is described as a “certain cat- 
tle beast,” is sufficiently definite. State v. 
Credle, 91 N.C. 640 (1884). 


§ 14-86. Destruction or taking of soft drink bottles. — It shall be 
unlawful for any person, firm or corporation, or any employee thereof, to mali- 
ciously take up, carry away, destroy or in any way dispose of bottles or other 
property belonging to any bottler, bottling company, person, firm or corporation 
engaged in the business of bottling and/or distributing in bottles or other closed 
containers soda water, Coca-Cola, Pepsi-Cola, cheri-wine, Chero-Cola, ginger ale, 
grape and other fruit juices or imitations thereof, carbonated or malted bever- 
ages and like preparations commonly known as soft drinks. Any person vio- 
lating any of the provisions of this section shall be guilty of a misdemeanor pun- 
ishable by a fine not to exceed five hundred dollars ($500.00), imprisonment for 
not more than six months, or both. (1937, c. 322, ss. 1, 2; 1969, c. 1224, s. 5.) 


Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 


ment in the last sentence. 


Cross Reference.—As to pollution of soft 
drink bottles, see § 14-288. 


ARTICLE 17. 
Robbery. 


§ 14-87. Robbery with firearms or other dangerous weapons.—Any 
person or persons who, having in possession or with the use or threatened use 
of any firearms or other dangerous weapon, implement or means, whereby the 
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life of a person is endangered or threatened, unlawfully takes or attempts to take 
personal property from another or from any place of business, residence or bank- 
ing institution or any other place where there is a person or persons in atten- 
dance, at any time, either day or night, or who aids or abets any such person or 
persons in the commission of such crime, shall be guilty of a felony and upon 
conviction thereof shall be punished by imprisonment for not less than five nor 
more than thirty years. (1929, c. 187, s. 1.) 


The primary purpose and intent of the 
legislature in enacting this section, was to 
provide for more severe punishment for 
the commission of robbery when such of- 
fense is committed or attempted with the 
use or threatened use of firearms or other 
dangerous weapons. It does not add to or 
subtract from the common-law offense of 
robbery except to provide that when fire- 
arms or other dangerous weapons are used 
in the commission or attempted commis- 
sion of the offense sentence shall be im- 
posed as therein directed. State v. Jones, 
227 N.C. 402, 42 S.E.2d 465 (1947); State 
v. Hare, 243 N.C. 262, 90 S.E.2d 550 (1955). 
See State v. Chase, 231 N.C. 589, 58 S.E.2d 
364 (1950). 

Common-Law Offense Not Changed.— 
This section does not change the offense 
of common-law robbery or divide 11 tnto 
degrees. State v. Hare, 243 N.C. 262, 90 
S.E.2d 550 (1955). 

This section creates no new offense. It 
does not add to or subtract trom the com- 
mon-law offense of robbery except to 
provide that when firearms or other dan- 
gerous weapons are used in the commis- 
sion of the offense. more severe punish- 
ment may be imposed. In re Sellers, 234 
N.C. 648, 68 S.E.2d 308 (1951); State 
we Stewart; 255'9N.C:) 571, 1122.0 S.B.2d 
355 (1961); State v. Norris, 264 N.C. 470, 
141 S.E.2d 869 (1965); State v. Bell, 270 
NI Gy 25 Milse tockedn74i7@g967). 

The use, or threatened use, of firearms or 
other dangerous weapons in perpetrating a 
robbery does not add to or subtract from 
the common-law offense of robbery, but 
this section provides a more severe punish- 
ment for a robbery attempted or accom- 
plished with the use of a dangerous weap- 
am notate, Vea lomith. 268 -N.Ga.cl6t, 50 
S.E.2d 194 (1966). 

This section creates no new offense, but 
provides that when firearms or other dan- 
gerous weapons are used, more severe pun- 
ishment may be imposed. State v. Rogers, 
273 N.C. 208, 159 S.E.2d 525 (1968). 

This section does not attempt to change 
the offense of common-law robbery or di- 
vide it into degrees. State v. Massey, 273 
N.C. 721, 161 S.E.2d 103 (1968). 

This section does not add to or subtract 
from the common-law offense of robbery 
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except to provide that when firearms or 
other dangerous weapons are used in the 
commission or attempted commission of the 
offense sentence shall be imposed as therein 
directed. State v. Faulkner, 5 N.C. App. 
113, 168 S.E.2d 9 (1969). 

This section superadds to the minimum 
essentials of common-law robbery the ad- 
ditional requirement that the robbery must 
be committed “with the use or threatened 
use of ... firearms or other dangerous 
weapon, implement or means, whereby the 
life of a person is endangered or threat- 
ened.” State v. Rogers, 246 N.C. 611, 99 
$E.2d 803 (1957); State v. Stewart, 
Bon ING Ste 012255. bod 355 )) (1961): 
State v. Norris, 264 N.C. 470, 141 S.E.2d 
869 (1965). 

Common-Law Robbery Defined.—Rob- 
bery at common law is the felonious tak- 
ing of money or goods of any value from 
the person of another, or in his presence, 
against his will, by violence or putting 


him in fear. State v. Stewart, 255 N.C. 
Spiele aoe od eo 355.9( 1061 ) ow State) iy. 
Lawrence, 262 N.C. 162, 136 S.E.2d 595 


(1964); State v. Norris, 264 N.C. 470, 141 
S.E.2d 869 (1965); State v. Rogers, 273 
N.C. 208, 159 S.E.2d 525 (1968); State v. 
Faulkner, 5 N.C. App. 113, 168 S.E.2d 9 
(1969). 

An essential element of the offense of 
common-law robbery is a felonious taking, 
i.e., a taking with the felonious intent on 
the part of the taker to deprive the owner 
of his property permanently and to con- 
vert it to the use of the taker. State v. 
Norris, 264 N.C. 470, 141 S.E.2d 869 
(1965); State v. Mundy, 265 N.C. 528, 144 
§.E.2d 572 (1965). 

In robbery, as in larceny, the taking of 
the property must be with the felonious 
intent permanently to deprive the owner 
of his property. Thus, if one disarms an- 
other in self-defense with no intent to steal 
his weapon, he is not guilty of robbery. If 
he takes another’s property for the taker’s 
immediate and temporary use with no in- 
tent permanently to deprive the owner of 
his property, he is not guilty of larceny. 
State v. Smith, 268 N.C. 167, 150 S.E.2d 
194 (1966). 

Robbery, a common-law offense not de- 
fined by statute in North Carolina, is 


§ 14-87 


merely an aggravated form of larceny. 
State v. Smith, 268 N.C. 167, 150 S.E.2d 
194 (1966). 

Robbery is the taking, with intent to 
steal, of the personal property of another, 
from his person or in his presence, without 
his consent or against his will, by violence 
or intimidation. State v. Smith, 268 N.C. 
167, 150 S.E.2d 194 (1966). 

The taking must be done animo furandi, 
with a felonious intent to appropriate the 
goods taken to some use or purpose of the 
taker. State v. Smith, 268 N.C. 167, 150 
S.E.2d 194 (1966). 

Highway robbery is a common-law of- 
fense and is frequently denominated “com- 
mon-law robbery.” State v. Stewart. 255 
N.C. 571, 122 S.E.2d 355 (1961). 

Punishment for Common-Law Robbery. 
—Common-law robbery is punishable by 
imprisonment in the State’s prison for a 
term not to exceed ten years under § 14-2 
State v. Stewart, 255 N.C. 571, 122 S.E.2d 
355 (1961). 

The gist of the offense of robbery with 
firearms is the accomplishment of the rob- 
bery by the use of or threatened use of 
firearms or other dangerous weapon. State 
v. Williams, 265 N.C. 446, 144 S.E.2d 267 
(1965). 

In an indictment for robbery the kind and 
value of the property taken is not material 
—the gist of the offense is not the taking, 
but a taking by force or putting in fear. 
State v. Rogers, 273 N.C. 208, 159 S.E.2d 
525 (1968). 

The main element of the offense is force 
or intimidation occasioned by the use or 
threatened use of firearms. State v. Mull, 
224 N.C. 574, 31 S.E.2d 764 (1944). 


A taking with “felonious intent” is an 
essential element of the offense of armed 
robbery, of attempt to commit armed rob- 
bery, and of common-law robbery, and it is 
prejudicial error for the court to charge 
that defendant may be convicted of such 
offense even though the taking was with- 
out felonious intent. State v. Spratt, 265 
N.C. 524, 144 S.E.2d 569 (1965). 

A taking of personal property with fe- 
lonious intent is an essential element of 
the offense of armed robbery, of attempt 
to commit armed robbery, and of common- 
law robbery. The court must so instruct 
the jury in every robbery case, and must in 
some sufficient form explain and define the 
term “felonious intent.” The extent of the 
definition required depends upon the evi- 
dence in the particular case. State v. 
Mundy, 265 N.C. 528, 144 S.E.2d 572 
(1965). 


412 


Cu. 14. CriminaL Law 


§ 14-87 


“Intent to Rob” Is a Sufficient Definition 
of “Felonious Intent”.—The word “rob” 
was known to the common law and the 
expression “intent to rob” is a sufficient 
definition of “felonious intent” as applied 
to this section, in the absence of evidence 
raising an inference of a different intent or 
purpose. State v. Spratt, 265 N.C. 524, 144 
S.F.2d 569 (1965). 

In some cases, as where the defense is an 
alibi or the evidence develops no direct is- 
sue or contention that the taking was under 
a bona fide claim of right or was without 
any intent to steal, “felonious intent” may 
be simply defined as an “intent to rob” or 
‘Gntent to steal.” On the other hand, where 
the evidence raises a direct issue as to the 
intent and purpose of the taking, a more 
comprehensive definition is required. State 
v. Mundy, 265 N.C. 528, 144 S.E.2d 572 
(1965). 

Since “Rob” Imports an Intent to Steal. 
—“Rob” or “robbery” has a well-defined 
meaning and imports an intent to steal. 
State v. Spratt, 265 N.C. 524, 144 S.E.2d 
569 (1965). 

The distinction between robbery and 
forcible trespass is that in the former 
there is, and in the latter there is not, a 
felonious intention to take the goods, and 
appropriate them to the offender’s own 
use. State v. Smith, 268 N.C. 167, 150 
S.E.2d 194 (1966); State v. Spratt, 265 
N.C. 524, 144 S.E.2d 569 (1965). 

A defendant is not guilty of robbery if 
he forcibly takes personal property from 
the actual possession of another under a 
bona fide claim of right or title to the 
property, or for the personal protection 
and safety of defendant and others, or as a 
frolic, prank or practical joke, or under 
color of official authority. State v. Spratt, 
265 N.C. 524, 144 S.E.2d 569 (1965). 

The offense requires the taking, or the 
attempt to take, in robbery with firearms. 
State v. Parker, 262 N.C. 679, 138 S.E.2d 
496 (1964). 

There must be an actual taking of prop- 
erty for there to be the crime of common- 
law robbery, whereas under this section the 
offense is complete if there is an attempt 
to take personal property by use of firearms 
or other dangerous weapon. State v. Rog- 
ers, 273 N.C. 208, 159 S.E.2d 525 (1968). 

Actual Possession of Firearms Neces- 
sary.—The purpose and intent of this sec- 
tion is to provide for more severe punish- 
ment for the commission of robbery with 
firearms, and other specified weapons, than 
is prescribed for common-law robbery, and 
construing the title and context of the stat- 
ute together to ascertain the legislative in- 
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tent, it is held that possession of firearms 
or other of the specified weapons is neces- 
sary to constitute the offense of “robbery 
with firearms” under this section, and it is 
reversible error for the court to refuse to 
so instruct the jury in accordance with de- 
fendants’ prayers for special instructions 
upon evidence tending to show that defen- 
dants sought to make their victim believe 
they had firearms, and threatened to use 
same, but that they actually carried no 
weapon. State v. Keller, 214 N.C. 447, 199 
S.E. 620 (1938). 

In a prosecution for robbery by use of a 
knife, an instruction to return a verdict of 
guilty “as charged,” without any reference 
to a knife or other weapon whereby the 
life of the victim was endangered or threat- 
ened, is erroneous. State v. Ross, 268 N.C. 
282, 150 S.E.2d 421 (1966). 

The actual possession and use or threat- 
ened use of firearms or other dangerous 
weapon is necessary to constitute the of- 
fense of robbery with firearms or other 
dangerous weapon. Whether it was a fire- 
arm or a toy pistol, and if a toy pistol, 
whether it was a dangerous weapon were 
questions for the jury under proper instruc- 
tions. State v. Faulkner, 5 N.C. App. 113, 
168 S.E.2d 9 (1969). 

Profit Immaterial—So great is the 
offense when life is endangered and 
threatened by the use of firearms or other 
dangerous weapons, that it is not of con- 
trolling consequence whether the assail- 
ants profit much or little, or nothing, from 


their felonious undertaking. State v. 
Parker, 262 N.C. 679, 138 S.E.2d 496 
(1964). 


Force May Be Actual or Constructive. 
—The element of force in the offense of 
robbery may be actual or constructive. 
State v. Norris, 264 N.C. 470, 141 S.E.2d 
869 (1965). 

“Actual Force”, — Actual force implies 
physical violence. State v. Norris, 264 N.C. 
470, 141 S.E.2d 869 (1965). 

“Constructive Force’.—Under construc- 
tive force are included all demonstrations 
of force, menaces, and other means by 
which the person robbed is put in fear 
sufficient to suspend the free exercise of 
his will or prevent resistance to the tak- 
ing. State v. Norris, 264 N.C. 470, 141 
S.E.2d 869 (1965). 

Pocketknife as Dangerous Weapon.— 
A pocketknife, considering its use or 
threatened use by defendant, was a dan- 
gerous weapon. State v. Norris, 264 N.C. 
470, 141 S.E.2d 869 (1965). 

State must show active participation or 
accessory before the fact in a prosecution 
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for armed robbery. State v. McIntosh, 260 
N.C. 749, 133 S.E.2d 652 (1963). 

Armed robbery differs in fact and in 
law from accessory after the fact under § 
14-7. State v. McIntosh, 260 N.C. 749, 133 
S.E.2d 652 (1963). 

Hence, Prosecution Not Barred by Ac- 
quittal as Accessory.—An acquittal of a 
charge of accessory after the fact of armed 
robbery will not support a plea of former 
jeopardy in a subsequent prosecution of 
the same defendant for armed robbery. 
State v. McIntosh, 260 N.C. 749, 133 S.E.2d 
652 (1963). 

It is not necessary to describe accurately 
or prove the particular identity or value of 
the property, further than to show it was 
the property of the person assaulted or in 
his care, and had a value. State v. Mull, 
224 N.C. 574, 31 S.E.2d 764 (1944). 

An indictment for robbery with firearms 
will support a conviction of the lesser of- 
fenses of common-law robbery, assault, 
larceny from the person, or simple lar- 
ceny, if there is evidence of guilt of such 
lesser offenses. State v. Bell, 228 N.C. 659, 
46 S.E.2d 834 (1948); State v. Hare, 243 
N.C. 262, 90 S.E.2d 550 (1955); State v. 
Wenrich, 251 N.C. 460, 111 S.E.2d 582 
(1959). 

The court should not submit to the jury 
an included lesser crime where there is no 
testimony tending to show that such lesser 
offense was committed. But where there is 
evidence tending to show the commission 
of a lesser offense the court, of its own 
motion, should submit such offense to the 
jury for its determination. State v. Wen- 
richie 261) ENeC: 460; ~111,) S.B.ed. 582 
(1959), citing State v, Holt, 192 N.C. 490, 
135 S.E. 324 (1926). 


Highway robbery is a lesser offense em- 
braced in the charge of robbery with fire- 
arms or other dangerous weapon. State 
v. Stewart, 255 N.C. 571, 122 S.E.2d 355 
(1961). 


An indictment under this section in- 
cludes common-law robbery. State v. Row- 
land, 263 N.C. 353, 139 S.E.2d 661 (1965). 

In a prosecution for robbery with fire- 
arms, an accused may be acquitted of the 
major charge and convicted of an included 
or lesser offense, such as common-law rob- 
bery, or assault, or larceny from the per- 
son, or simple larceny, if a verdict for the 
included or lesser offense is supported by 
allegations of the indictment and by evi- 
dence on the trial. State v. Parker, 262 
N.C. 679, 138 S.E.2d 496 (1964). 

In a prosecution for robbery with fire- 
arms, an accused may be acquitted of the 
major charge and convicted of an included 
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or lesser offense, such as common-law rob- 
bery, or assault, or larceny from the per- 
son, or simple larceny, if a verdict for the 
included or lesser offense is supported by 
allegations of the indictment and by evi- 
dence on the trial. State v. Rogers, 273 
N.C. 208, 159 S.E.2d 525 (1968). 

An indictment for robbery with fire- 
arms will support a conviction of a lesser 
offense such as common-law robbery, as- 
sault with a deadly weapon, larceny from 
the person, simple larceny oF simple as- 
sault, if a verdict for the included or lesser 
offense is supported by the evidence on 
the trial. State v. Faulkner, 5 N.C. App. 
113, 168 S.E.2d 9 (1969). 

Indictment Must Allege Facts Bringing 
Case within Section.—To support a judg- 
ment imposing 4a prison term for highway 
robbery in excess of ten years, the bill of 
indictment must allege facts sufficient to 
bring the case within the additional re- 
quirement and in accord with the tenor 
and substance of this section. State v. 
Stewart, 255 N.C. 571,122 S.E.2d 355 
(1961). 

But allegation that the intent to convert 
the personal property stolen to the defen- 
dant’s own use is not required to be al- 
leged in the bill of indictment. State v. 
Williams, 265 N.C. 446, 144 S.E.2d 267 
(1965). 

An indictment for robbery must contain 
a description of the property sufficient, at 
least, to show that such property is the 
subject of robbery. State v. Rogers, 273 
N.C. 208, 159 S.E.2d 525 (1968). 

Where an indictment charged defendants 
with robbery with firearms from the com- 
panion of the person they were formerly 
charged with killing, the two offenses hav- 
ing been committed at the same time, and 
evidence of guilt of one of the offenses be- 
ing substantially the same as the evidence 
of guilt of the other, the acquittal or con- 
viction for one offense will not bar a sub- 
sequent prosecution for the other. State v. 
Dills, 210 N.C. 178, 185 S.E. 677 (1936), 
distinguishing State v. Clemmons, 207 N.C. 
276, 176 S.E. 760 (1934). 

Indictment Insufficient to Permit Pun- 
ishment under Section.—A bill ot indict- 
ment was sufficient to support a plea or 
conviction of highway robbery. for the 
facts alleged were sufficient to charge 
robbery by intimidation or violence, which 
is the gist of common-law robbery, but 
it did not allege that the life of a person 
was endangered or threatened by the use 
or threatened use of a dangerous weapon, 
instrument or means, hence, the tindict- 
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ment did not contain the additional] alle- 
gations required in order to permit the 
more severe punishment provided for in 
this section. State v. Stewart, 255 NG. 55 
122 S.E.2d 355 (1961). 


An indictment charging that defendant 
at a specified time and place did “with 
force and arms” feloniously steal, take, and 
carry away from a person specified a sum 
of money, charges the crime of larceny 
and not that of robbery. State v. Acrey, 
962 N.C. 90, 136 S.E.2d 201 (1964). 


Plea of Guilty of Robbery without Fire- 
arms.— Where defendant was charged with 
attempted robbery with firearms, his plea 
of guilty of robbery without firearms was 
insufficient to support judgment, and the 
court erred in accepting such plea. State v. 
Hare, 243 N.G: 262;) 90 S.E.2d 550 (1955). 

Upon a plea of guilty ot highway rob- 
bery the court may not change the effect of 
the plea by finding facts and thereby e€x- 


pose defendant to greater punishment 
than the plea will support. Stateu sv: 
Stewart, 255 NiCr bili’ S.E.2d 355 
(1961). 


Indictments Consolidated. — An indict- 
ment charging defendants with rape and an 
indictment charging defendants with armed 
robbery may be consolidated for trial when 
it appears that defendants stopped the car 
in which husband and wife were riding, 
forced them into the woods where each 
raped the wife while the other held a 
pistol on the husband, and that one of them 
committed robbery from the person of the 
husband while he was being held at the 
point of the pistol, since the crimes are 
so connected in time and place that the 
evidence on the trial of the one is compe- 
tent and admissible on the trial of the 
other. State v. Morrow, 262 N.C. 592, 138 
S.E.2d 245 (1964). 

Proof of Intent. — When, in order to 
serve a temporary purpose of his own, one 
takes property (1) with the specific intent 
wholly and permanently to deprive the 
owner of it, or (2) under circumstances 
which render it unlikely that the owner 
will ever recover his property and which 
disclose the taker’s total indifference to 
his rights, one takes it with the intent to 
steal (animus furandi). State v. Smith, 268 
N.C. 167, 150 S.E.2d 194 (1966). 

Where the evidence does not permit the 
inference that defendant ever intended to 
return the property forcibly taken but re- 
quires the conclusion that defendant was 
totally indifferent as to whether the owner 
ever recovered the property, there is no 
justification for indulging the fiction that 
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the taking was for a temporary purpose, 
without any animus furandi or lucri causa. 
State v. Smith, 268 N.C. 167, 150 S.E.2d 
194 (1966). 

The intent to convert to one’s own use 
is met by showing an intent to deprive the 
owner of his property permanently for the 
use of the taker, although he might have in 
mind to benefit another. State v. Smith, 
268 N.C. 167, 150 S.E.2d 194 (1966). 

The property taken must be such as is 
the subject of larceny to constitute the of- 
fense of robbery. State v. Rogers, 273 
N.C. 208, 159 S.E.2d 525 (1968). 

It is mot necessary that ownership of 
the property be laid in any particular per- 
son in order to allege and prove the crime 
of armed robbery. State v. Rogers, 273 
N.C. 208, 159 S.E.2d 525 (1968). 

Exhibition of a pistol while demanding 
money conveys the message loud and clear 
that the victim’s life is being threatened. 
State v. Green, 2 N.C. App. 170, 162 S.E.2d 
641 (1968). 

Prerequisite to conviction for armed 
robbery, the jury must find from the evi- 
dence, beyond a reasonable doubt, that the 
life of the victim was endangered or 
threatened by the use, or threatened use, 
of firearms or other dangerous weapon, 
implement, or means. A conviction of 
“guilty as charged” may not be based on 
a finding that the accused “used force or 
intimidation sufficient to create an appre- 
hension of danger.” This is a critical dis- 
tinction between armed robbery as defined 
in this section, which is punishable by 
imprisonment for not less than five nor 
more than thirty years, and common-law 
robbery, which is punishable by imprison- 
ment not exceeding ten years. State v. 
Covington, 273 N.C. 690, 161 S.E.2d 140 
(1968). 

Evidence.—Upon a conviction of robbery 
with firearms, the verdict conforming to 
the charge and evidence, there is no error 
where evidence, of a demand on the victim 
for property not mentioned in the indict- 
ment, was admitted without objection and 
referred to in the court’s charge. State v. 
Mull, 224 N.C. 574, 31 S.E.2d 764 (1944). 

Evidence held sufficient to be submitted 
to the jury on the charge of robbery with 
firearms. State v. Dorsett, 245 N.C. 47, 95 
S.E.2d 90 (1956). 

Evidence held sufficient to sustain con- 
viction in State v. Vance, 268 N.C. 287, 
150 S.E.2d 418 (1966). 

Evidence tending to show that the vic- 
tim of a robbery was left unconscious from 
a blow, inflicting a wound in the back of 
her head requiring eight stitches to close 
and causing her to be hospitalized for two 
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weeks, is sufficient to show that the rob- 
bery was committed by the use of a dan- 
g¢crous weapon, since the dangerous char- 
acter of the weapon may be inferred from 
the wound. State y. Rowland, 263 N.C. 
353, 139 S.E.2d 661 (1965). 

The evidence tended to show that de- 
fendant was apprehended by the owner of 
a filling station after defendant had broken 
into the station, and that defendant by the 
use of a pistol disarmed such owner and 
took his rifle. Even conceding that defen- 
dant took the rifle “for a temporary use” 
and that he intended thereafter to abandon 
the rifle at the first opportunity, the evyi- 
dence conclusively shows that defendant 
intended to deprive the owner permanently 
of the rifle or to leave the recovery of the 
rifle by the owner to mere chance, and 
therefore the evidence discloses the animus 
furandi, and does not require the court to 
submit the question of defendant’s guilt of 
assault as a less degree of the offense of 
robbery with firearms. State vy. Smith, 268 
N.C. 167, 150 S.E.2d 194 (1966). 

Attempt.—An attempt to take money or 
other personal property from another under 
the circumstances delineated by this section 
constitutes an accomplished offense, and is 
punishable to the same extent as if there 
was an actual taking. State y. Spratt, 265 
ING: 524, 144 $.E.2d 569 (1965). 

Failure to Instruct on Common-Law 
Robbery.— Where the State’s evidence is 
to the effect that defendant’s companion 
held a knife to the victim's throat in per- 
petrating a robbery, and that the victim 
received a cut on his neck, and that defen- 
dant and his companion attacked and beat 
their victim and took money from his per- 
son, but no knife is introduced in evidence 
or described by any witness, it is errur for 
the court to fail to submit the question of 
defendant's guilt of the lesser crime of 
common-law robbery. State vy. Ross, 268 
N.C. 282, 150 S.E.2d 421 (1966). 


Maximum Punishment.— Defendant may 
be sentenced to Imprisonment not to ex- 
ceed thirty years upon conviction of armed 
rubbery, State vy. White, 262 N.C. 52, 136 
S.E.2d 205 (1964). 


When, on a charge of robbery with fire- 
arms or other dangerous weapon, the jury 
returns a verdict of guilty of robbery, the 
maximum sentence that may be imposed is 
ten years. State v. Williams, 265 N.C. 446, 
144 S.E.2d 267 (1965). 

A sentence of 24 to 30 years for the of- 
fense of robbery with firearms does not 
exceed the maximum prescribed by this 
section and does not constitute cruel and 
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unusual punishment. State v. LePard, 270 
N.C. 157, 153 S.E.2d 875 (1967). 

If defendant believes that the sentence 
imposed under this section upon his plea of 
guilty, understandingly and voluntarily 
made, is excessive, his sole recourse is to 
executive clemency, the sentence being 
within the statutory maximum. State v. 
Baugh, 268 N.C. 294, 150 S.E.2d 437 
(1966). 

A sentence for robbery which was with- 
in the statutory maximum did not consti- 
tute the cruel and unusual punishment 
forbidden by N.C. Const., Art. 158 24. 
State v. Witherspoon, 271 INO, rie EYE 
S.E.2d 362 (1967). 

Applied in State v. Marsh, 243 N.C. 
101, 66 S.E.2d 684 (1951); State v. 
Kerley, 246 NGG Loin oe S.E.2d 876 
(1957); State v. Sheffield, 251 N.C. 309, 
1 S.E2d 195 (1959); State v. Graves, 
at INC Sete, abil S.E.2d 85 (1960) ; 
State v. Patton, 260 N.C. 359, 132 S.E.2d 
891 (1963); State v. Goins, 261 NEC 07: 
136 S.E.2d 97 (1964); State v. McNeil, 263 
N.C. 260, 139 S.E.2d 667 (1965); State v. 
Chamberlain, 263 N.C. 406, 139 S.E.2d 620 
(1965); State v. Haney 263 N.C. 816, 140 
S.E.2d 544 (1965); State v. Reid, 263 N.C. 
825. 140 S.E.2d 547 (1965); State v. Ben- 
Feld 264 N.C. 75-140 -S.H.2d, 706 (1965); 
State v. Fletcher, 264 N.C. 482, 141 S.E.2d 
873 (1965); State v. Childs, 265 NiGas5t5; 
144 S.E.2d 653 (1965); State v. Bridges, 
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266 N.C. 354, 146 S.E.2d 107 (1966); State 
y. McKissick, 268 N.C. 411, 150 S.E.2d 
767 (1966); State v. Day, 268 N.C. 464, 
150 S.E.2d 863 (1966); State v. Barber, 
268 N.C. 509, 151 S.E.2d 51 (1966); State 
vy. Goodman, 269 N.C. 305, 152 S.E.2d 116 
(1967) ; State v. Childs, 269 N.C 30%, 152 
S.E.2d 453 (1967); State v. Aycoth, 270 
N.C. 270, 154 S.E.2d 59 (1967); State v. 
Prince, 270 N.C. 769, 154 S.B.2d) 897 
(1967); State v. George, 271 N.C. 438, 156 
S.E.2d 845 (1967); State v. McKissick, 271 
N.C. 500, 157 S.E.2d 112 (1967); State v. 
Aycoth, 272 N.C. 48, 157 S.E.2d 655 
(1967); State v. McNair, 272 N.C. 130, 157 
S.E.2d 660 (1967); State v. Paige, 272 N.C. 
417, 158 S.E.2d 522 (1968); State v. Davis, 
973 N.C. 349, 160 S.E.2d 75 (1968) ; State 
y. Williams, 1 N.C. App. 127, 160 S.E.2d 
121 (1968); State v. Hamm, 1 N.C. App. 
444, 161 S.E.2d 758 (1968); State v. Riddle, 
205 N.C. 591, 172 S.E. 400 (1934). 

Quoted in Broyhill v. Morris, 408 F.2d 
820 (4th Cir. 1969). 

Stated in Perkins v. North Carolina, 234 
F. Supp. 333 (W.D.N.C. 1964); Gainey v. 
Turner, 266 F. Supp. 95 (E.D.N.C. 1967). 

Cited in State v. Holland, 234 N.C. 
354, 67 S.E.2d 272 (1951); State v. 
Guthrie, 269 N.C. 699, 153 S.E.2d 361 
(1967); State v. Green, 2 N.C. App. 391, 
163 S.E.2d 14 (1968); State v. Murph, 212 
N.C. 494, 193 Sse 09 (1937) ; State v. 
Proctor, 213 N.C. 221, 195 S.E. 816 (1938). 


§ 14-88. Train robbery.—lf any person shall enter upon any locomotive 


engine or car on any railroad in this State, 


and by threats, the exhibition of 


deadly weapons or the discharge of any pistol or gun, in or near any such engine 


or car, shall induce or compel any perso 


n on such engine or car to submit and 


deliver up, or allow to be taken therefrom, or from him, anything of value, he 


shall be guilty of train robbery, 


by imprisonment in the State’s prison for 


and on conviction thereof shall be punished 


not less than ten years nor more 


than twenty years. (1895, c. 204, s. 2; Rev., s. 3765; C. S., s. 4266.) 


Stated in Perkins v. North Carolina, 234 
F. Supp. 333 (W.D.N.C. 1964). 


Cited in State v. Lawrence, 262 NG 162, 
136 S.E.2d 595 (1964). 


§ 14-89. Attempted train robbery.—lf any person shall stop, or cause 
to be stopped, or impede, or cause to be impeded, or conspire with others for 
that purpose, any locomotive engine or car on any railroad in this State, by in- 


timidation of those in charge thereof or 
purpose of taking therefrom or causing 
forcing, threatening or intimidating, anything of value, to 


by force, threats or otherwise, for the 


to be delivered up to such person so 


be appropriated to 


his own use, he shall be guilty of attempting train robbery, and, on conviction 
thereof, shall be punished by confinement in the State’s prison for not less than 


two years nor more than twenty years. (1895, c. 204, s. 1; Rev., 


S., s. 4267.) 


Editor’s Note.—For comment on crim- 
inal conspiracy in North Carolina, see 39 
N.C.L. Rev. 422 (1961). 


§. 37607 C. 


Cited in State v. Lawrence, 262 N.C. 


162, 136 S.E.2d 595 (1964). 
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§ 14-89.1. Safecracking and safe robbery.—Any person who shall by 
the use of explosives, drills, or other tools unlawfully force open or attempt to 
force open or “pick” the combination of a safe or vault used for storing money 


or other valuables, shall, upon conviction thereof, receive a sentence, in the dis- 


cretion of the trial judge, of from ten years to life imprisonment in the State pen- 


itentiary. (1961, c. 653.) 


What Section Condemns.—This section 
condemns (1) the felonious opening or 
attempting to force open a safe or vault 
used for storing money or other valuables 
by explosives, drills, or other tools, or 
(2) to pick feloniously the combination of 
a safe or vault used for storing money or 
other valuables. State v. Pinyatello, 272 
N.C. 312, 158 S.E.2d 596 (1968). 

Violation of this section is a felony. State 
v. Whaley, 262 N.C. 536, 1388 S.E.2d 138 
(1964). 

Indictment.—An indictment for violation 
of this section which does not contain the 
word “feloniously” is fatally defective. 
State v. Whaley, 262 N.C. 536, 138 S.E.2d 
138 (1964). 

An element of the offense is that the 
safe forced open be one “used for storing 
money or other valuables.” State v. Hill, 
272 N.C. 439, 158 S.E.2d 329 (1968). 

The phrase “used for storing money or 
other valuables” was intended to qualify 
and restrict the words “safe or vault.” 
State wlHill4272) NG: 439, 158 S.E.2d 329 
(1968). 

The phrase “used for storing money or 
other valuables” means “kept and custo- 
marily used for the storing of money or 
other valuables as of the time of the for- 
cible opening.” State v. Hill, 272 N.C. 439, 


Safe Need Not Have Combination 
Lock.—It is not a prerequisite to a prose- 
cution under this section that the safe 
broken into have a combination lock. 
State v. Pinyatello, 272 N.C. 312, 158 
S.E.2d 596 (1968). 

Evidence held sufficient to sustain con- 
viction of defendant as abettor of offense 
of attempted safecracking. State v. Spears, 
268 N.C. 303, 150 S.E.2d 499 (1966). 

Offense Not Committed.—One has not 
committed the offense forbidden by this 
section, when, with the requisite intent 
and by one of the specified methods, he 
forcibly opens a newly acquired safe not 
yet installed in its intended location in the 
owner’s place of business and which has 
never been used by the owner as a con- 
tainer for anything. State v. Hill, 272 N.C. 
439, 158 S.E.2d 329 (1968). 

Applied in State v. Cox, 262 N.C. 609, 
138 S.E.2d 224 (1964); State v. Bullock, 
268 N.C. 560, 151 S.E.2d 9 (1966); State 
v. Watson, 272 N.C. 526, 158 S.E.2d 334 
(1968); State v. Thacker, 5 N.C. App. 197, 
167 S.E. 879 (1969). 

Stated in State v. Hodge, 267 N.C. 238, 
147 S.E.2d 881 (1966). 

Cited in State v. Lawrence, 262 N.C. 162, 
136 S.E.2d 595 (1964); State v. Logner, 
266 N.C. 238, 145 S.E.2d 867 (1966). 


158 S.E.2d 329 (1968). 
ARTICLE 18. 


Embezzlement. 


§ 14-90. Embezzlement of property received by virtue of office or 
employment.—If any person exercising a public trust or holding a public office, 
or any guardian, administrator, executor, trustee, or any receiver, or any other 
fiduciary, or any officer or agent of a corporation, or any agent, consignee, clerk, 
bailee or servant, except persons under the age of sixteen years, of any person, 
shall embezzle or fraudulently or knowingly and willfully misapply or convert to 
his own use, or shall take, make away with or secrete, with intent to embezzle or 
fraudulently or knowingly and willfully misapply or convert to his own use any 
money, goods or other chattels, bank note, check or order for the payment of 
money issued by or drawn on any bank or other corporation, or any treasury 
warrant, treasury note, Lond or obligation for the payment of money issued by 
the United States or by any state, or any other valuable security whatsoever be- 
longing to any other person or corporation, unincorporated association or or- 
ganization which shall have come into his possession or under his care, he ‘shall 
be guilty of a felony, and shall be punished as in cases of larceny. (21 Hen. VII, 
c. 7; 1871-2, c. 145, s. 2; Code, s. 1014; 1889, c. 226; 1891, c. 188; 1897, c. 31; 
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Rev., s. 3406; 1919, c. 97, s. 25; C. S., s. 4268 1931 nc) 158341959) Cam; 1044; 


c. 31; 1967, c. 819.) 


Cross References. — As to larceny by 
servants or other employees, see § 14-74. 
As to the embezzlement of funds of a cor- 
poration by its officers, see § 14-254. As 
to embezzlement of funds of a bank by its 
officers, see § 53-129. As to embezzlement 
by a member of the State Sinking Fund 
Commission, see § 142-40. As to descrip- 
tion in indictment for embezzlement, see § 
15-150. 


Editor’s Note. — The 1967 amendment 
inserted “unincorporated association or or- 
ganization” near the end of the section. 


Origin and Purpose. — Embezzlement 
was not a common-law offense. State v. 
Hill, 91 N.C. 561 (1884). It was first made 
a criminal offense in England by statute, 
21 Henry VIII, ch. 7, to punish the appro- 
priation by servants of the property of their 
masters in violation of the trust and con- 
fidence reposed in them. 1 McLain Cr. Law, 
§ 621. It was enacted in consequence of a 
decision that a banker’s clerk, who received 
money from a customer and appropriated it 
to his own use, could not be convicted of 
larceny on the ground that the money had 
never been in the employer’s possession. 
Clark’s Cr. Law, p. 308. State v. McDonald, 
133 N.C. 680, 45 S.E. 582 (1903); State v. 
Griffin, 239 N.C. 41, 79 S.E.2d 230 (1953). 

The manifest purpose of the 1989 amend- 
ment was to enlarge the scope of the em- 
bezzlement statute. State v. Ross, 272 N.C. 
67, 157 S.E.2d 712 (1967). 

Strict Construction. — Statutes creating 
criminal offenses must be strictly construed. 
This rule has been applied with vigor in 
the construction of the embezzlement 
statute. State v. Ross, 272 N.C. 67, 157 
S.E.2d 712 (1967). 

The words “or any other fiduciary” show 
clearly the General Assembly did not in- 
tend to restrict the application of the 1939 
amendment to receivers. State v. Ross, 272 
N.C. 67, 157 S.E.2d 712 (1967). 

The offense of embezzlement is exclu- 
sively statutory, and this section does not 
embrace a vendor in an executory con- 
tract of purchase and sale. State v. Blair, 
227 N.C. 70, 40 S.E.2d 460 (1946); State v. 
Thornton, 251 N.C. 658, 111 S.E.2d 901 
(1960). 

The crime of embezzlement, unknown to 
the common law, was created and is de- 
fined by statute. State v. Ross, 272 N.C. 
67, 157 S.E.2d 712 (1967). 

Elements of Offense. — This section 
makes crimina) the fraudulent conversion 
of personal property by one occupying 
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some position of trust or some fiduciary 
relationship. The person accused must 
have been entrusted with and received into 
his possession lawfully the persona) prop- 
erty of another, and thereafter with felon- 
ious intent must have fraudulently con- 
verted the property to his own use State 
v. Griffin, 239 N.C. 41, 79 S.E.2d 230 
(1953). 

In order to convict a defendant of em- 
bezzlement, four distinct propositions of 
fact must be established: (1) that the de- 
fendant was the agent of the prosecutor, 
and (2) by the terms of his employment 
had received property of his principal; 
(3) that he received it in the course of 
his employment; and (4) knowing it was 
not his own, converted it to his own use. 
State v. Block, 245 N.C. 661, 97 S.E.2d 
243 (1957). 

The establishment by the State of the 
following elements was sufficient to con- 
stitute embezzlement under this section: 
(1) Defendant was the agent of his prin- 
cipal and charged with the duty of re- 
ceiving from his principal in his  fi- 
duciary capacity, and paying over to a 
third party certain payments; (2) that 
he did in fact receive such money; (3) 
that he received this money in the course 
of his employment and by virtue of his 
fiduciary relationship; and (4) defendant 
knowing this money was not his own 
fraudulently embezzled and converted some 
of these payments entrusted to him in 
his fiduciary relationship to his own use. 
State v. Helsabeck, 258 N.C. 107, 128 
S.E.2d 205 (1962). 


Trespass is not a necessary element. I[n 
embezzlement the possession of the prop- 
erty is acquired lawfully by virtue of the 
fiduciary relationship and thereafter the 
felonious intent and fraudulent conversion 
enter in to make the act of appropriation 
a crime. State v. Griffin, 239 N.C. 41, 79 
S.E.2d 230 (1953). 


Compared with § 14-254. — The use of 
the word “abstract” in § 14-254 differen- 
tiates it from this section. The latter ap- 
plies to embezzlement and excepts offend- 
ers under sixteen years of age. It is not 
necessary under § 14-254 to allege that the 
defendant is more than sixteen years old. 
State v. Switzer, 187 N.C. 88, 121 S.E. 143 
(1924). 

Cannot Be Extended by Construction. 
—This section is a penal statute, creating 
a new offense, and cannot be extended 
by construction to persons not within the 
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classes designated. State v. Eurell, 220 
N.C. 519, 17 S.E.2d 669 (1941). 

The fact that ch. 31, Public Laws 1941, 
amended this section, by adding “bailee” 
to the classes of persons specified con- 
stitutes a legislative declaration that there- 
tofore a bailee was not included in the 
definition of classes of persons made by 
the statute. State v. Eurell, 220 N.C. 519, 
17 S.E.2d 669 (1941). 

The mere converting or appropriating 
the property of another to one’s own use 
is not sufficient to constitute the crime of 
embezzlement, fraudulent intent in the act 
of such conversion or appropriation being 
an essential element of the offense. State 
Vv. Cahoon, 206 N.C. 388, 174 S.E. 91 (1934). 

Fraudulent intent is a necessary ele- 
ment of the statutory offense of embez- 
zlement and the State must prove such 
intent beyond a reasonable doubt, but di- 
rect proof is not necessary, it being suffi- 
cient if facts and circumstances are shown 
from which it may be reasonably inferred. 
State v. McLean, 209 N.C. 38, 182 S.E. 700 
(1935). 

Meaning of Fraudulent Intent.—Fraud- 
ulent intent within the meaning of this 
section is the intent to willfully or cor- 
ruptly use or misapply the property of an- 
other for purposes other than that for 
which it is held, and evidence tending to 
show that defendant, without authoriza- 
tion, applied funds of his employer to his 
own use, although defendant testified that 
he used the funds to pay a debt due him 
by his employer, is sufficient to be sub- 
mitted to the jury on the question of 
fraudulent intent. State v. McLean, 209 
N.C, 38, 182 S.E. 700 (1935); State v. How- 
ard, 222 N.C. 291, 22 S.E.2d 917 (1942). 

Fraudulent intent which constitutes a 
néc°ssary element of embezzlement, with- 
in the meaning of this section, is the in- 
tent of the agent to embezzle or otherwise 
willfully and corruptly use or misapply 
the property of the principal or employer 
for purposes other than those for which 
the property is held. State v. Gentry, 228 
N.C. 643, 46 S.E.2d 863 (1948). 


Conversion Not Necessary. — To embez- 
zle is for an agent fraudulently to mis- 
apply the property of his principal; it is 
not necessary that the agent should con- 
vert it to his own use, that is, expend the 
money for his own benefit. State v. Foust, 
114 N.C. 842, 19 S.E. 276 (1894). 

Necessity of Demand for Payment. — A 
demand is not necessary to support a 
Prosecution under this section as it is not 
made a prerequisite to prosecution. State 
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v. Blackley, 138 N.C. 620, 50 S.E. 310 
(1905). 

Property of Prosecutor. — The property 
alleged to have been embezzled must be 
the property of the prosecutor. State v. 
Barton, 125 N.C. 702, 34 S.E. 553 (1899). 

Goods Received under Special Direc- 
tions.—Where goods come into the pos- 
session of a servant, out of the ordinary 
course of his employment, but in pur- 
suance of special directions from the mas- 
ter to receive them, and the servant em- 
bezzles the same, he is indictable under this 
section. State v. Costin, 89 N.C. 511 (1883). 

Intent to Repay No Defense. — An in- 
tent to restore the property embezzled or 
a readiness and willingness at a latter 
date is not a defense to a prosecution un- 
der this section. State v. Summers, 141 
N.C. 841, 53 S.E. 856 (1906). 

To Whom Section Applies—A contrac- 
tor is not an officer, clerk or servant 
within the meaning of this section. State 
v. Barton, 125 N.C. 702, 34 S.E. 553 (1899). 
Nor is the relation of lessor and lessee 
embraced by the statute. State vy. Keith, 
126 N.C. 1114, 36 S.E. 169 (1900). And it 
does not apply to clerks of the superior 
courts and like officers who would seem to 
fall within the terms of § 14-92. State v. 
Connelly, 104 N.C. 794, 10 S.E. 469 (1889). 


Where the relationship between the 
Parties is that of debtor and creditor and 
not that of employee and employer the 
debtor cannot be guilty of embezzlement of 
any funds due on the account. Gray v. 
Bennett, 250 N.C. VOT 11 Ose l. 2d woe 
(1959). 


One who, under authority of and subject 
to the orders of the clerk of the superior 
court, is commissioned to collect, receive 
and handle money, and to disburse it to 
those entitled thereto under the law, has 
substantially the same status as a court- 
appointed receiver. Such commissioner is a 
fiduciary in the same sense a receiver is a 
fiduciary. State v. Ross, 272 N.C. 67, 157 
S.E.2d 712 (1967). 


Commissioner in Equity Cannot Be 
Convicted as Agent or Attorney.—A com- 
missioner appointed by a court of equity 
to sell land is empowered to do one spe- 
cific act, viz: to sell the land and distrib- 
ute the proceeds to the parties entitled 
thereto; immediately upon his appointment 
he ceases to be an attorney or agent for 
either party, and where the indictment 
charges the defendant with embezzlement 
of funds under this section as commissioner 
the defendant could not be convicted as 
agent or attorney. State v. Ray, 207 N.C. 
642, 178 S.E. 224 (1935). 


419 


§ 14-90 


Allegations and Proof. — The name of 
the person from whom the money was re- 
ceived need not be stated. State v. La- 
nier, 88 N.C. 658 (1883); State v. Lanier, 
89 N.C. 517 (1883). 

And it need not be alleged or proved that 
the property charged to have been em- 
bezzled had been committed to the care 
of defendant, nor that any breach of con- 
fidence or trust, save that which grows 
out of the relation of owner and servant 
or agent, had occurred. State v. Wilson, 
101 N.C. 730, 7 S.E. 872 (1888). 

The averment that the defendant is 
neither an apprentice nor under the age of 
sixteen years, is a substantial compliance 
with the statute. State v. Lanier, 88 N.C. 
658 (1883); State v. Lanier, 89 N.C. 517 
(1883). 

The crime of embezzlement rests upon 
statute alone and conviction thereof under 
an indictment drawn under this section, 
when the evidence tends only to show a 
violation of § 14-92, is erroneous upon the 
ground that the proof is at variance with 
the offense charged in the bill. State v. 
Grace, 196 N.C. 280, 145 S.E. 399 (1928). 

Where the owner of embezzled prop- 
erty is an association, partnership, corpo- 
ration, or other firm or organization, there 
must be allegations showing such organi- 
zation to be a legal entity capable of owning 
property as such, or the individuals 
ccmprising the same and owning the prop- 
erty should be set out as owners. State v. 
Thornton, 251 INE Ga65 S501 sae S.E.2d 901 
(1960). 

How Fraudulent Intent Shown.—The 
fraudulent intent within the meaning of 
this section may be shown by direct evi- 
dence, or by evidence of facts and circum- 
stances from which it may reasonably be 
inferred. State v. Helsabeck, 258 N.C. 107, 
128 S.E.2d 205 (1962). 

Evidence—Intent Must Be Shown. — 
The conversion being admitted or shown, 
the burden is on the State to show beyond 
a reasonable doubt the intent to defraud. 
State v. McDonald, 133 N.C. 680, 45 S.E. 
582 (1903). But the burden of showing that 
he is under age is on the defendant and the 
State is not called on to prove that he is 
past sixteen years old, for this is a matter 
of defense and within the defendant’s 
knowledge. State v. Blackley, 138 N.C. 620, 
50 S.E. 310 (1905). 

It is not necessary that a warrant for 
embezzlement issued by a justice of the 
peace should describe the criminal offense 
with the legal accuracy required in an in- 
dictment. Durham v. Jones, 119 N.C. 262, 
25 S.E. 873 (1896). 
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Where there is evidence that an agent 
is charged with the duty of selling a load 
of tobacco upon a local market on behalf 
of the principal only, and accordingly re- 
ceiving the price, he intentionally and 
wrongfully converted it to his use, it is 
sufficient to constitute the crime of em- 
bezzlement under this section and to sus- 
tain a verdict of guilty. State v. Eubanks, 
194 N.C. 319, 139 S.E. 451 (1927). 

Evidence Sufficient to Go to Jury.—The 
evidence tended to show that prosecuting 
witness requested defendant to refinance 
a chattel mortgage on the witness’ auto- 
mobile, that defendant agreed to do so 
for a fee, that defendant obtained cash 
from a finance company on a_ second 
chattel mortgage and notes executed by 
the witness or purported to have been 
executed by him, and advised the wit- 
ness that he had sent the money to pay 
off the prior mortgage, that the prior 
mortgage was not paid, and that defen- 
dant refused to reimburse the witness. It 
was held that the evidence was sufficient 
to be submitted to the jury on the charge 
of embezzlement by defendant of funds 
received by him as agent of the prosecut- 
ing witness. State v. Gentry, 228 N.C. 643, 
46 S.E.2d 863 (1948). 

Evidence that defendant was employed 
on a commission basis to procure con- 
struction contracts for his principal, that 
he procured such contract, collected from 
the contractee the entire contract price and 
converted it to his own use, notwithstand- 
ing he was entitled to only a small] part 
thereof as commission, was held sufficient 
to overrule defendant’s motion for nonsuit 
in a prosecution under this section. State 
v. .Block, 245 IN; C2) 661,797 S.E.2d 243 
(1957). 

Accusation of Embezzlement Action- 
able Per Se in Slander.—The offense de- 
fined in this section is a felony, and a 
false accusation thereof is slander, action- 
able per se, and malice is presumed. EI- 
more v. Atlantic Coast Line R.R., 189 N.C. 
658, 127 S.E. 710 (1925). 

It is unnecessary to determine whether 
an indictment could be sustained under 
other of the cognate statutes, §$ 14-91 
through 14-99, where an indictment Giad 
bank receiver for embezzlement is drawn 
under this section. State v. Whitehurst, 
212 N.C. 300, 193 S.E. 657, 113 A.L.R. 740 
(1937). 

Illustrations of Wrongful Misapplica- 
tions.—By a treasurer of a society depos- 
iting money in his private bank. See 
State v. Dunn, 138 N.C. 672, 50 S.E. 
772 (1905). By a sales agent for automo- 
biles. See State v. Klingman, 172 N.C. 
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947, 90 S.E. 690 (1916). By an agent sell- 
ing a load of tobacco. See State v. Eu- 
banks, 194 N.C. 319, 139 S.E. 451 (1927). 
By an agent to buy a lot and build 
house. See State v. McClure, 205 N.C. 
11, 169 S.E. 809 (1933). By a consignee 
and agent of a piano company. See State 
v. Dula, 206 N.C. 745, 175 S.E. 80 (1934). 

Stated in In re Hege, 205 N.C. 625, 172 
S.E. 345 (1934). 


§ 14-91. Embezzlement of State 
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Cited in State v. Hill, 91 N.C. 561 
(1884); State v. Harper, 94 N.C. 936 


(1886); State v. Dunn, 134 N.C. 663, 46 
S.E. 949 (1904); State v. Connor, 142 N.C. 
700, 55 S.E. 787 (1906); Beck v. Bank of 
Thomasville, 161 N.C. 201, 76 S.E. 722 
(1912); State v. Wadford, 194 N.C. 336, 139 
S.E. 608 (1927); State v. Harwood, 206 
N Cz 87,5.1737.5.H..) 24 (1934): ,- State v, 
Shore, 206 N.C. 743, 175 S.E. 116 (1934). 


property by public officers and 


employees.—If any officer, agent or employee of the State, or other person 
having or holding in trust for the same any bonds issued by the State, or any 
security, or other property and effects of the same, shall embezzle or knowingly 
and willfully misapply or convert the same to his own use, or otherwise willfully 


or corruptly abuse such trust, such offender and all persons aiding and abetting, 
or otherwise assisting therein, shall be guilty of a felony, and shall be fined not 
less than ten thousand dollars, or imprisoned in the State’s prison not less than 


twenty years, or both, at the discretion of the court. 


1015; Rev,, s. 3407; CaS. s: 4269.) 


The word “property” is sufficiently all 
inclusive to embrace money, goods, chat- 
tels, evidences of debt and things in ac- 
tion. State v. Ward, 222 N.C. 316, 22 S.E.2d 
922 (1942). 

The fraudulent intent which constitutes 
a necessary element of the crime of em- 
bezzlement, within this section, is the in- 
tent to embezzle or otherwise willfully 
and corruptly use or misapply the prop- 
erty of the principal or employer for pur- 
poses other than those for which the 
property is held. State v. Howard, 222 
N.C. 291, 22 S.E.2d 917 (1942). 

Instructions. — Where, in a prosecution 
for embezzlement, under this section and § 


(1874-5, c. 52; Code, s. 


to the jury, commented on the severity of 
the minimum punishment in this section, 
and the court in its charge read the sec- 
tion to the jury and the indictment there- 
under and also a portion of the general 
probation statute, carefully cautioning 
them that they were to decide the issue 
upon the evidence without regard to the 
punishment which might or might not be 
imposed, the charge was proper and not 
prejudicial. State v. Ward, 222 N.C. 316, 22 
S.E.2d 922 (1942). See State v. Howard, 
222 N.C. 291, 22 S.E.2d 917 (1942). 

Cited in State v. Hill, 91 N.C. 561 
(1874); State v. Connelly, 104 N.C. 794, 
10 S.E. 469 (1889). 


14-90, counsel for defendant, in argument 


§ 14-92. Embezzlement of funds by public officers and trustees. — 
If any officer, agent, or employee of any city, county or incorporated town, or 
of any penal, charitable, religious or educational institution: or if any person 
having or holding any moneys or property in trust for any city, county, incorpo- 
rated town, penal, charitable, religious or educational institution, shall embezzle 
or otherwise willfully and corruptly use or misapply the same for any purpose 
other than that for which such moneys or property is held, such person shall 
be guilty of a felony, and shall be fined and imprisoned in the State’s prison in 
the discretion of the court. If any clerk of the superior court or any sheriff, 
treasurer, register of deeds or other public officer of any county or town of the 
State shall embezzle or wrongfully convert to his own use, or corruptly use, or 
shall misapply for any purpose other than that for which the same are held, or 
shall fail to pay over and deliver to the proper persons entitled to receive the 
same when lawfully required so to do, any moneys, funds, securities or other 
property which such officer shall have received by virtue or color of his office in 
trust for any person or corporation, such officer shall be guilty of a felony. The 
provisions of this section shall apply to all persons who shall go out of office 
and fail or neglect to account to or deliver over to their successors in office 
or other persons lawfully entitled to receive the same all such moneys, funds 
and securities or property aforesaid. The punishment shall be imprisonment 
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in the State’s prison or county jail, or fine in the discretion of the court. (1876-7, 
¢. 47: Code, s.. 1016; 1891, c. 241; Rev:, 8:3408*, Ges: 5: 4270.) 


Compared with § 14-231—Under § 14- 
231 failure by an officer to pay over money 
coming into his hands is a misdemeanor. 
That section is very broad and seems to 
cover every case of failure by an officer 
to pay to the proper person funds coming 
into his hands. By this section the offense 
is declared a felony. An officer indicted 
for failure to pay to proper persons funds 
coming into his hands should be allowed 
the privilege of having the facts submitted 
to the jury. State v. Windley, 178 N.C. 
670, 100 S.E. 116 (1919). 

Meaning of “Wilfully and Corruptly”. — 
In a charge upon the trial of county of- 
ficials for the misapplication of county 
funds under the provisions of this section, 
the definition that “wilfully and corruptly” 
meant with “bad faith and without regard 
to the rights of others and in the interest 
of such parties for whom the funds were 
held” is not erroneous under the circum- 


§ 14-93. Embezzlement by tre 
organizations.—If any treasurer or ot 


religious institution, soci 


stances of this case. State v. Shipman, 202 
N.C. 518, 163 S.E. 657 (1932). 

Applies Only to Public Funds.—This 
section does not embrace the unlawful ap- 
propriation of the property of private in- 
dividuals. State v. Connelly, 104 N.C. 794, 
10 S.E. 469 (1889). 


Clerks of Courts—In the case of State 
v. Connelly, 104 N.C. 794, 10 S.E. 469 
(1889), it was held that this section was 
not applicable to clerks of the superior 
courts but by an amendment at the next 
session of the legislature it was expressly 
made applicable to clerks of superior 
courts. State v. Windley, 178 N.C. 670, 100 
S.B. 116 (1919). 

Cited in State v. Hill, 91 N.C. 561 
(1884); New York Indem. Co. v. Corpora- 
tion Comm’n, 197 N.C. 562, 150 op Shee I) 
(1929). 


asurers of charitable and religious 
her financial officer of any benevolent or 
ety or congregation shall lend any of the moneys coming 


into his hands to any other person or association without the consent of the in- 


stitution, association or congregation to w 
fail to account for such moneys when ca 


hom such moneys belong; or, if he shall 
lled on, he shall be guilty of a misde- 


meanor, and shall be punished by fine or imprisonment, or both, in the discretion 


of the court. (1879, c. 105; Code, s. 1017; Rev., s. 3409; C. S., s. 4271.) 


Two Offenses Created—Under this sec- 
tion two offenses are created which apply 
to certain officers of benevolent or religious 
‘nstitutions. One offense is the lending 
their moneys without consent; the other 
is the failure to account for such moneys. 
State v. Dunn, 138 N.C. 672, 50 S.E. 772 


association organized for the benefit of its 
members solely is not a benevolent or re- 
ligious association and an indictment un- 
der this section cannot be sustained against 
an officer who misappropriates funds of 
the association. State v. Dunn, 134 NG: 
663, 46 S.E. 949 (1904). 


(1905). Cited in State v. Hill, 91 N.C. 561 
Association for Members Solely. — An (1884). 
§ 14-94, Embezzlement by officers of railroad companies. — If any 


president, secretary, treasurer, 
railroad company shall embezzle any 


director, engineer, agent or other officer of any 
moneys, bonds or other valuable funds or 


securities, with which such president, secretary, treasurer, director, engineer, agent 
or other officer shall be charged by virtue of his office or agency, or shall in any 
way, directly or indirectly, apply or appropriate the same for the use or benefit 
of himself or any other person, state or corporation, other than the company of 
which he is president, secretary, treasurer, director, engineer, agent or other 
officer, for every such offense the person so offending shall be guilty of a felony, 


and on conviction in the superior or crim 
the railroad of such company shall pass, s 


inal court of any county through which 
hall be imprisoned in the State’s prison 


not less than three nor more than ten years, and fined not less than one thousand 


~ 


not more than ten thousand’ dollars. (1870-1, c. 103, s. 1; Code,is 0101834 Revwars. 


3403; C. S., s. 4272.) 


§ 14-95. Conspiring with officers of railroad companies to embezzle. 
—If any person shall agree, combine, collude or conspire with the president, 
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secretary, treasurer, director, engineer or agent of any railroad company to com- 
mit any offense specified in § 14-94, such person so offending shall be guilty of a 
felony, and on conviction in the superior or criminal court of a county through 
which the railroad of any company against which such offense may be perpetrated 
passes, shall be imprisoned in the State’s prison for not less than three nor more 
than ten years, and fined not less than one thousand nor more than ten thousand 
dollars. (1870-1, c. 103, s. 2; Code, s. 1019; Rev., s. 3404; C. S., s. 4273.) 

Cited in State v. Hill, 91 N.C. 561 
(1884); State v. Lewis, 142 N.C. 626, 633, 
55 S.E. 600 (1906). 


§ 14-96. Embezzlement by insurance agents and brokers.—Itf any in- 
surance agent or broker who acts in negotiating a contract of insurance by an in- 
surance company, association or fraternal order or society, lawfully doing business 
in this State, embezzles or fraudulently converts to his own use, or, with intent to 
use or embezzle, takes, secretes or otherwise disposes of, or fraudulently withholds, 
appropriates, lends, invests or otherwise uses or applies any money or substitute 
for money received by him as such agent or broker, contrary to the instructions or 
without the consent of the company for or on account of which the same was 
received by him, he shall be deemed guilty of larceny. (1889, c. 54, s. 103; Rev., 
Buede? 31911) c),196, 1s. 8 Ons s/4274_) 


§ 14-96.1. Report to Commissioner.— Whenever any insurance company, 
its manager, general agent or other representative knows or has reasonable cause 
to believe that any agent, broker or other representative of such company is guilty 
under the preceding section [§ 14-96], it shall be the duty of such company, its 
manager, general agent or other representative, within thirty days after acquir- 
ing such knowledge to file with the Commissioner a complete statement of all the 
relevant facts and circumstances. All such reports shall be privileged communica- 
tions, and when filed in good faith shall in nowise subject the company or in- 
dividuals making the same to any liability whatsoever. The Commissioner may 
suspend the license to do business in this State of any insurance company, its gen- 
eral manager, agent or other representative who wilfully fails to comply with this 
section. (1945, c. 382.) 


§ 14-97. Appropriation of partnership funds by partner to personal 
use.—Any person engaged in a partnership business in the State of North Caro- 
lina who shall, without the knowledge and consent of his copartner or copartners, 
take funds belonging to the partnership business and appropriate the same to his 
own personal use with the fraudulent intent of depriving his copartners of the use 
thereof, shall be guilty of a misdemeanor. Any person or persons violating the 
provisions of this section, upon conviction, shall be punished as is now done in 
cases of misdemeanor. (1921, c. 127; C. S., s. 4274(a).) 


Fraudulent intent is an essential element 
of this crime and must be proved by the 
State, and in a prosecution under this sec- 
tion an instruction that the jury should 
return a verdict of guilty if they found be- 


the evidence tended to show, is error, the 
question of fraudulent intent being a ques- 
tion for the jury to determine from the 
evidence. State v. Rawls, 202 N.C. 397, 
162 S.E. 899 (1932). 


yond a reasonable doubt the facts to be as 


14-98. Embezzlement by surviving partner. — If any surviving part- 
ner shall willfully and intentionally convert any of the property, money or effects 
belonging to the partnership to his own use, and refuse to account for the same 
on settlement, he shall be guilty of a felony, and upon conviction shall be punished 
by fine or imprisonment in the State’s prison in the discretion of the court. (1901, 


C640,'s. 9; Rev., s. 3405; C.S., s; 4275.) 


§ 14-99. Embezzlement of taxes by officers.—If any officer appropri- 
ates to his own use the State, county, school, city or town taxes, he shall be 
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guilty of embezzlement, and may be punished by confinement in the State’s 
prison not exceeding five years, at the discretion of the court. C1BSS7 ce OO; es. 
49; Code, s. 3705; Rev., s. 3410; C. S., s. 4276.) 


Whether Felony or Misdemeanor. — As 
this section is silent as to whether or not 
the offense set out is a felony or a mis- 
demeanor it will be construed as a mis- 
demeanor as an offense will never be made 
a felony by construction of any doubtful 
or ambiguous words in the statute. State 
v. Hill, 91 N.C. 561 (1884). But see § 14-1. 

Inference of Fraudulent Intent. — While 
the intent to commit the offense of em- 
bezzlement is an essential ingredient of 


inferred by the jury under evidence suf- 
ficient to show it, and where under such 
evidence the trial court correctly defines 
such intent, and places the burden of proof 
throughout the trial on the State to show 
the intent beyond a reasonable doubt, an 
exception that the court failed to instruct 
the jury upon the element of felonious in- 
tent is untenable. State v. Lancaster, 202 
N.C. 204, 162 S.E. 367 (1932). 

Cited in State v. Connelly, 104 N.C. 794, 


the crime, the fraudulent intent may be 10 S.E. 469 (1889). 


ARTICLE 19. 


False Pretenses and Cheats. 


§ 14-100. Obtaining property by false tokens and other false pre- 
tenses.—If any person shall knowingly and designedly, by means of any forged 
or counterfeited paper, in writing or in print, or by any false token, or other 
false pretense whatsoever, obtain from any person or corporation within the State 
any money, goods, property or other thing of value, or any bank note, check or 
order for the payment of money, issued by, or drawn on, any bank or other society 
or corporation within this State or any of the United States, or any treasury war- 
rant, debenture, certificate of stock or public security, or any order, bill of ex- 
change, bond, promissory note or other obligation, either for the payment of money 
or for the delivery of specific articles, with intent to cheat or defraud any person 
or corporation of the same, such person shall be guilty of a felony, and shall be 
imprisoned in the State’s prison not less than four months nor more than ten years, 
or fined, in the discretion of the court: Provided, that if, on the trial of anyone in- 
dicted for such crime, it shall be proved that he obtained the property in such man- 
ner as to amount to larceny, he shall not, by reason thereof, be entitled to be ac- 
quitted of the felony; and no person tried for such felony shall be liable to be 
afterwards prosecuted for larceny upon the same facts: Provided further, that it 
shall be sufficient in any indictment for obtaining or attempting to obtain any 
such property by false pretenses to allege that the party accused did the act with 
intent to defraud, without alleging an intent to defraud any particular person, 
and without alleging any ownership of the chattel, money or valuable security ; and, 
on the trial of any such indictment, it shall not be necessary to prove an intent to 
defraud any particular person, but it shall be sufficient to prove that the party 
accused did the act charged with an intent to defraud. (33 Hen. VIII, c. 1, ss, Le 
2.30 -Geowllyitn24ecsatled Shl wen Sid. sit2; oP pRapuRe ante dan Seeley Code, 
s.1025;; Rev:, s. 3432 C.S., s.4277.) 


Cross References.—As to alleging intent 
in the indictment, see § 15-151. As to ob- 
taining property or services by false or 
fraudulent use of credit cards or other 
means, see §§ 14-113.1 through 14-113.7a. 

Origin of Section. — This section was 
derived from the English statutes, 33 Hen. 
VIII, and 30 George II. State v. Yarboro, 
194 N.C. 498, 140 S.E. 216 (1927). 

Elements of the Crime——To constitute 
the crime of false pretense, a mistake, a 
pretense, a false pretense, a mere promise 
or opinion is not sufficient. It must be a 


(1) false representation of a_ subsisting 
fact, whether in writing or in words or in 
acts; (2) which is calculated to deceive 
and intended to deceive, and (3) which 
does in fact deceive (4) by which one man 
obtains value from another without com- 
pensation. State v. Simpson, 10 N.C. 620 
(1825); State v. Roberts, 189 N.C. 93, 
126 S.E. 161 (1925), cited in State v. 
Yarboro, 194 N.C. 498, 140 S.E. 216 
(1927); State v. Howley, 220 N.C. 113, 
16 S.E.2d 705 (1941); State v. Davenport, 
227 N.C. 475, 492, 42 S.E.2d 686 (1947). 
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The constituent elements of the offense 
of false pretense are: (1) that the repre- 
sentation was made as alleged; (2) that 
property or something of value was ob- 
tained by reason of the representation; (3) 
that the representation was false; (4) that 
it was made with intent to defraud; (5) 
that it actually did deceive and defraud 
the person to whom it was made. State v. 
Carlson, 171 N.C. 818, 89 S.E. 30 (1916) ; 
State v. Johnson, 195 N.C. 506, 142 S.E. 
775 (1928). 

A false pretense or representation, to be 
indictable, must be an untrue statement of 
a past or an existing fact. False rep- 
resentations amounting to mere promises 
or statements of intention have reference 
to future events and are not criminal 
within false pretense statutes, even though 
they induce the party defrauded to part 
with his property. State v. Hargett, 259 
N.C. 496, 130 S.E.2d 865 (1963). 


The elements of the offense of obtaining 
property by false pretense are that there 
must be (1) a false representation by the 
defendant, by conduct, word or writing, of 
a subsisting fact, (2) which is calculated 
to deceive and intended to deceive, (3) 
which does in fact deceive, and (4) by 
which defendant obtains something of value 
from another without compensation. State 
v. Houston, 4 N.C. App. 484, 166 S.E.2d 
S81 (1969). 


Same—Subsisting Fact.—It is settled 
that a promise is not a pretense. No matter 
what the form, or however false the prom- 
ise to do something in the future, it will 
not come within the statute. There must 
be a false allegation of some subsisting 
fact. State v. Phifer, 65 N.C. 321 (1.871)): 
State v. Knott, 124 N.C. 814, 32 S.E. 798 
(1899). 

No matter what the form, or however 
false the promise, to do something in the 
future, it will not come within the stat- 
ute. There must be a false allegation of 
some subsisting fact; but there need not 
be any token. State v. Hargett, 259 N.C. 
496, 130 S.E.2d 865 (1963). 


Same—Whether in Writing or Words. 
— It was held formerly that some false 
writing or token was necessary to consti- 
tute the offense. See State v. Simpson, 10 
N.C. 620 (1825). This case was overruled 
in State v. Phifer, 65 N.C. 321 (1871), 
where it is held that a naked lie as to a 
subsisting fact is a crime within the mean- 
ing of the section. This latter case is fol- 
lowed in State v. Dixon, 101 N.C. 741, 7 
S.E. 870 (1888). In fact the false pretense 
may be by act or conduct without spoken 
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words. See State v. Matthews, 121 N.C. 
604, 28 S.E. 469 (1897). 

Same—Intent to Deceive—The intent 
to cheat and defraud the prosecutor is an 
essential ingredient in the crime of false 
pretense. State v. Blue, 84 N.C. 807 
(1881); State v. Oakley, 103 N.C. 408, 9 
S.E. 575 (1889). In the absence of such 
definite finding, the uniform practice is to 
grant a new trial. State v. McCloud, 151 
N.C. 730, 66 S.E. 568 (1909). 

Same—Actual Deceit—Another of the 
elements is that the party to whom the 
false representation was made was de- 
ceived by it. State vy. Whedbee, 152 N.C. 
770, 57 S.E. 60 (1910). If he is so deceived 
it matters not whether he parted with 
goods for the sake of gain or for a chari- 
table purpose. State v. Matthews, 91 N.C. 
635 (1884). 

Caveat Emptor.—The doctrine of caveat 
emptor “let the buyer beware” does not 
apply to actual fraud or obtaining property 
by false representation. By this doctrine 
the purchaser is forewarned of tricks of the 
trade, bluster, puffs and empty boasts on 
the part of the person putting his property 
on the market; but the seller cannot es- 
cape the penalty by reason of the doctrine 
where the facts constituting the crime are 
made to appear. See State v. Jones, 70 N.C. 
75 (1874); State v. Young, 76 N.C. 258 
(1877); State.v. Burke, 108 N.C. 750, 12 
S.E. 1000 (1891). 

False Representations as to Deed of 
Trust——A representation that a deed of 
trust covered certain land, which was not 
in fact included, on the faith of which de- 
fendant obtained money is a false pretense 
within this section. State vy. Roberts, 189 
N.C. 93, 126 S.E. 161 (1925). 


False Representation as to Title to 
Land.—One who obtains money as the 
purchase price of land sold by him to 
another upon the representation that the 
land is unencumbered when it is encum- 
bered by a mortgage, is liable in a prosecu- 
tion for obtaining goods under false pre- 
tenses. State v. Munday, 78 N.C. 460 
(1878). 


False Representations as to Standing 
Timber.—A conviction under this section 
for false and fraudulent representations 
as to the quantity of standing timber on 
land sold to the prosecutor cannot be sus- 
tained where the amount of the purchase 
price for land is to be determined by the 
number of feet of timber cut therefrom, 
the prosecutor not being damaged thereby; 
nor can the conviction be sustained for 
misrepresentations as to the quality of the 
trees when the prosecutor had ample 
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opportunity to inspect them and had been 
urged to do so by the defendant. State v. 
Corey, 199 N.C. 209, 153 S.E. 923 (1930). 

Passing Counterfeit Money. — Where a 
person buys goods from another and the 
change given back by the seller is counter- 
feit an indictment under this section can- 
not be had, for there has been no fraudu- 
lent representations, nor intent to defraud 
before the defendant received the money. 
State v. Allred, 84 N.C. 749 (1881). 

Representation to Agent of Owner of 
Goods.—It is not necessary that the false 
representations be made to the owner of 
the goods directly, but it is sufficient if 
they were made to his agent. State v. Tay- 
lor, 131 N.C. 711, 42 S.E. 539 (1902). 

Corporations Liable—In State v. Row- 
land Lumber Co., 153 N.C. 610, 69 S.E. 
58 (1910), it isugaidiie the orst ground, 
that corporations cannot be convicted of 
an offense where the intent is an ingredi- 
ent, is no longer tenable. They are as fully 
liable in such cases as individuals. They 
are liable for libel, assaults and battery, 
etc. Corporate existence can be shown, 
though not charged in the bill. State v. 
Shaw, 92 N.C. 768 (1885).” This is fully 
sustained by all the late authorities. State 
v. Salisbury Ice & Fuel Co., 166 N.C. 366, 
81 S.E. 737 (1914). 

The Indictment—The indictment must 
allege all of the essential elements of the 
offense. State v. Claudius, 164 N.C. 521, 
80 S.E. 261 (1913). 


The indictment must show a causal con- 
nection between the false representation 
and the parting with the property (State 
v. Whedbee, 152 NiCi7to 67S 68 
(1910)) but no particular form of words is 
necessary; an allegation that “by means of 
the false pretense” or “relying on the false 
pretense,” or the like, is sufficient, where it 
is apparent that the delivery of the prop- 
erty was the natural result of the pretense 
alleged. State v. Claudius 164 N.C. 521, 
80 S.E. 261 (1913). 

The charge as to the persons intended 
to be cheated is surplusage and immaterial, 
all that is necessary is a charge of intent. 
State v. Ridge, 125 N.C. 655, 34 S.E. 439 
(1899); State v. Salisbury Ice & Fuel Co., 
166 N.C. 366, 81 S.E. 737 (1914). 

An indictment for false pretense charg- 
ing that defendant wilfully, knowingly, 
falsely and feloniously pretended to the 
prosecutor that he had cut for him, for the 
use of another, twenty cords of wood, 
whereas in truth and in fact he had not 
cut the same, and by means of said false 
pretense did obtain from the prosecutor 
three dollars in money, with intent, etc., 
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is sufficient. State v. Eason, 86 N.C. 674 
(1882). . 

Indictment held sufficient. State v. How- 
ley, 220 N.C. 113, 16 S.E.2d 705 (1941); 
State v. Davenport, 227 N.C. 475, 42 
S.E.2d 686 (1947). 

Indictment failing to include the word 
“feloniously” was held insufficient in State 
v. Fowler, 266 N.C. 528, 146 S.E.2d 418 
(1966). 

An indictment charging that defendant, 
who owned a casket, a box in which it 
was to be placed, and a cemetery used 
for burial purposes, promised to bury 
the son of the prosecuting witness in the 
casket shown and give the body a de- 
cent burial, and that defendant did not 
bury the child in the casket shown and in 
a separate grave, held fatally defective, 
since the averments other than those in 
regard to existing facts related to prom- 
ises for future fulfillment, which were tn- 
sufficient basis for a prosecution for false 
pretense. State v. Hargett, 259 N.C. 496, 
130 S.E.2d 865 (1963). 

Necessity of Averring Property Ob- 
tained.—The indictment must describe the 
thing alleged to have been thereby obtained 
with reasonable certainty, and by the name 
or term usually employed to describe it; 
and where the indictment charges obtain- 
ing money by a false pretense, and the 
State’s evidence tends only to show that 
the defendant had obtained the signature of 
the prosecutor as an indorser or surety to 
a negotiable instrument, there is a fatal 
variance between the charge and the proof, 
and defendant’s motion to nonsuit should 
be sustained. State v. Gibson, 169 N.C. 
318, 85 S.E. 7 (1915). No averment of the 
value of the property obtained is neces- 
sary. State v. Gillespie, 80 N.C. 396 
(1879). And where the allegation is that 
money was obtained and the proof is that 
property was obtained but the defendant 
made no exception, there is no ground for 
reversal. State v. Ashford, 120 N.C. 588, 
26 S.E. 915 (1897). Nonsuit is the proper 
method of raising the question of variance. 
State v. Gibson, supra. 

The offense is a felony and a bill of in- 
dictment charging such offense and which 
omits the word “feloniously” is defective, 
and judgment will be arrested on a ver- 
dict of guilty. State v. Caldwell, 112 N.C. 
854, 16 S.E. 1010 (1893). 

Evidence held insufficient to sustain con- 
viction in prosecution under this section. 
State v. Yancey, 228 N.C. 313, 45 S.E.2d 
348 (1947). 

Applied in State v. Hinson, 261 N.C. 
614, 135 S.E.2d 583 (1964); Bottoms v. 
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State, 262 N.C. 483, 137 S.E.2d 817 (1964); 
State v. Hollingsworth, 206 N.C. 739, 175 
S.E. 99 (1934); State v. Stansbury, 230 
N.C. 589, 55 S.E.2d 185 (1949). 

Cited in State vy. Jones, 65 N.C. 395 


§ 14-101. Obtaining signatures by false pretenses. 
with intent to defraud or cheat another, shall designedly, 
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(1871); State v. Howard, 129 N.C. 584, 40 
S.E. 71 (1901); Factor v. Laubenheimer, 
290 U.S. PHAN GE SN Os COT Sielaauke Cento: 
(1933). 


— If any person, 
by color of any false 


token or writing, or by any other false pretense, obtain the signature of any person 


to any written 


instrument, the false making of which would be punishable as 


forgery, he shall be punishable by fine of not less than one hundred dollars nor 


more than one thousand dollars, or by imprisonment in 


the State’s prison for 


a term of not less than one year nor more than five years, or both, at the discre- 
tion of the court. (1871-2, ¢. 92; Code, s. 1026; Rev., s. 3433: C. S., S. 4278; 


1945, c. 635.) 


Cross References.—See note under § 14- 
100. As to forgery, see § 14-119 et seq. As 
to uttering a false bill of lading, see § 21- 
42. 

Offense Is a Felony.—This section pro- 
vides for imprisonment in the penitentiary, 
and therefore since the enactment of § 14- 
1 all offenses under this section are fel- 
onies, and an indictment must charge 
“feloniously.” State vy. Caldwell, 112 N.C. 
854, 16 S.E. 1010 (1893), overruling State 
v. Crumples, 90 N.C. 701 (1884) in which 
it was held that as this section did not 
specify that the offense was a felony it 
would be treated as a misdemeanor in spite 
of the punishment being as for felonies. 

Signing or Endorsing Note. — It has 
been held in State v. Gibson, 169 N.C. 318, 
85 S.E. 7 (1915), that it is an indictable of- 
fense under this section, to procure a per- 
son to sign or endorse a note by means of 
false representation and with intent to cheat 
and defraud. State v. Johnson, 195 N.C. 
506, 142 S.E. 775 (1928). 


Same—Element of Intent.—In order to 
constitute false pretense in procuring en- 
dorsement of a note upon misrepresenta- 
tion by the maker to one of the endorsers 
that he had secured certain endorsers with 
him, when, in fact he had used the note 
without other endorsers, evidence that the 
maker had turned over to the endorsers 
on the note his entire stock of merchandise 
and that he had thereupon had a civil 
judgment in their favor canceled of record, 
is material and competent upon the ele- 
ment of intent necessary to constitute the 
offense charged. State y. Johnson, 195 N.C. 
506, 142 S.E. 775 (1928). 

Indictment Must Allege Certain Offense. 
—An indictment should state with reason- 
able certainty the offense charged, and an 
indictment charging the defendant with 
obtaining money when he obtained a note, 
is defective. State v. Gibson, 169 N.C. 318, 
85 S.E. 7 (1915). 


§ 14-102. Obtaining property by false representation of pedigree of 


animals.—If any person shall, with intent to defraud 


or cheat, knowingly rep- 


resent any animal for breeding purposes as being of greater degree of any par- 
ticular strain of blood than such animal actually possesses, and by such represen- 
tation obtain from any other person money or other thing of value, he shall be 
guilty of a misdemeanor, and upon conviction thereof shall for each offense be 
punished by a fine of not less than sixty dollars nor more than three hundred 


dollars, or by imprisonment for a term 


s. 2; Rev., s. 3307; C. S., s. 4279.) 


not exceeding six months. (1891, c. 94, 


§ 14-103. Obtaining certificate of registration of animals by false 
representation.—If any person shall, by any false representation or pretense, 
with intent to defraud or cheat, obtain from any club, association, society or com- 
pany for the improvement of the breed of cattle, horses, sheep, swine, fowls or 
other domestic animals or birds, a certificate of registration of any animal in the 


herd register of any such association, 


society or company, or a transfer of any 


such registration, upon conviction thereof he shall be punished by imprisonment 


for a term not exceeding three months 
lars, or by both such 
C.S., s. 4280.) 
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or a fine not exceeding one hundred dol- 
fine and imprisonment. (1891, c. 94, s. 1; Rev., s. 3308: 
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§ 14-104. Obtaining advances u 
same.—lIf any person, with intent to ch 
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nder promise to work and pay for 
eat or defraud another, shali obtain any 


advances in money, provisions, goods, wares or merchandise of any description 
from any other person or corporation upon and by color of any promise or agree- 
ment that the person making the same will begin any work or labor of any de- 
scription for such person or corporation from whom the advances are obtained, 
and the person making the promise or agreement shall willfully fail, without a 
lawful excuse, to commence or complete such work according to contract, he 


shall be guilty of a misdemeanor, and up 


on conviction shall be fined not exceeding 


fifty dollars or imprisoned not exceeding thirty days. (1889, c. 444; 189) ca 100: 


1905, c. 411; Rev., s. 3431; Par GLAS 


Cross Reference.—As to tenant or crop- 
per willfully abandoning landlord after ad- 
vances have been made, see § 14-358. 

Constitutional—The gist of the offense 
of procuring advances “with intent to 
cheat and defraud” is not the obtaining 
the advances, and afterwards refusing to 
perform the labor, but in the fraudulent 
intent at the time of obtaining the ad- 
vances, and making the promise. This sec- 
tion is constitutional. State v. Norman, 110 
N.C. 484, 14 S.E. 968 (1892), decided be- 
fore the 1905 amendment discussed above. 

Intent Must Be Shown.—To convict un- 
der this section it is necessary to show 
the fraudulent intent on the part of the 
promisor; and merely the facts of obtain- 
ing the advances, the promise to do the 
work, and a breach of that promise, are in- 
sufficient to sustain a conviction. State v. 
Chitin, 1840N-C 611,070 SB. 292 31911); 


State v. Islay, 164 N.C. 491, 79 S.E. 1105 
(1913). 

And Must Be Alleged in Warrant. — A 
warrant charging defendant with obtaining 
a money advance under promise to do cer- 
tain work, and with failure to perform the 
work, without alleging that the advance 
was obtained with intent to cheat or de- 
fraud, is fatally defective. State v. Phillips, 
998 N.C. 446, 45 S.E.2d 535 (1947). 

No Day of Grace.—Where, upon a prom- 
ise to begin work on the following Mon- 
day, the prosecutor made advances to the 
defendant, and the latter failed, without 
proper excuse, to begin work at the time 
stipulated, and was arrested on complaint 
of prosecutor on Tuesday, defendant’s fail- 
ure was held to be a failure to begin work 
within the meaning of the statute. State v. 
Norman, 110 N.C. 484, 14 S.E. 968 (1892). 


§ 14-105. Obtaining advances under written promise to pay there- 
for out of designated property.—lf any property shall obtain any advances in 
money, provisions, goods, wares or merchandise of any description from any other 
person or corporation, upon any written representation that the person making 
the same is the owner of any article of produce, or of any other specific chattel 
or personal property, which property, or the proceeds of which the owner in 
such representation thereby agrees to apply to the discharge of the debt so created, 
and the owner shall fail to apply such produce or other property, or the proceeds 
thereof, in accordance with such agreement, or shall dispose of the same in any 
other manner than is so agreed upon by the parties to the transaction, the person 


so offending shall be guilty of a misdeme 


anor, whether he shall or shall not have 


been the owner of any such property at the time such representation was made. 
Any person violating any provision of this section shall be punishable by a fine not 
to exceed five hundred dollars ($500.00), imprisonment for not more than six 
months, or both. (1879, cc. 185, 186; Code, s. 1027: 1905, c. 104; Rev., s. 3434; 


GotS® s04282 1969. ‘op 12245 i532) 


Editor’s Note. — The 1969 amendment 
added the last sentence. 

Constitutional.—It is not the failure to 
pay the debt which is made indictable, but 
the failure to apply certain property, which, 
in writing, has been pledged for its pay- 
ment, and advances made on the faith of 
such pledge; on this ground it is declared 
constitutional. State v. Torrence, 127 N.C. 


550, 37 S.E. 268 (1900); State v. Mooney, 
73 N.C. 798, 92 S.E. 610 (1917). 
Representations Must Be of Existing 
Facts._An indictment for obtaining goods 
under a false pretense, must be founded 
on a false representation by the defendant 
of an existing fact, and the pledging of a 
check to be received at a subsequent date 
does not come within the meaning of the 


428 


§ 14-106 


section. State v. Whidbee, 124 N.C. 796, 32 
S.E. 318 (1899). 

Indictment Should Charge Exact Terms. 
—The indictment should charge in the ex- 
act terms of the statute, and on failure to 
follow the statute it is subject to being 
quashed. State v. Mooney, 173 N.C. 798, 
92 S.E. 610 (1917). 

Compared with § 14-114.—This section 
is on the same footing as § 14-114 for dis- 
posing of mortgaged property. It is not 
the failure to pay the debt which is made 
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indictable, but the fraud in disposing of or 
withholding property which the owner has 
in writing agreed shall be applied in pay- 
ment of advances made on the faith of such 
quasi mortgage, to one who has thus pro 
tanto become the owner thereof, and the 
subsequent conversion of said property, 
and diversion of the proceeds to the detri- 
ment of the equitable owner and in fraud 
of his rights. State v. Mooney, 173 N.C. 
798, 92 S.E. 610 (1917). 


§ 14-106. Obtaining property in return for worthless check, draft or 
order.—E very person who, with intent to cheat and defraud another, shall ob- 
tain money, credit, goods, wares or any other thing of value by means of a check, 
draft or order of any kind upon any bank, person, firm or corporation, not in- 


debted to the drawer, or where he has not 


provided for the payment or acceptance 


of the same, and the same be not paid upon presentation, shali be guilty of a mis- 
demeanor, and upon conviction shall be fined or imprisoned, or both, at the dis- 
cretion of the court. The giving of the aforesaid worthless check, draft, or order 
shall be prima facie evidence of an intent to cheat and defraud. OU GeO. 5 


1909, c. 647; C. S., s. 4283.) 


Local Modification—New Hanover: Pub. 
Loc. 1927, c. 636. 

Cross Reference.—As to false warehouse 
receipts, see § 27-54 et seq. 

It is a misdemeanor for any person 
knowingly to utter a worthless check in 
this State and such act involves moral tur- 
pitude under this section if done with in- 
tent to defraud. Oates v. Wachovia Bank 
Mr Trust’ Co, 205° N.C; 14) 169 S.E) 869 
(1933). 

Intent to Cheat or Defraud.—In order 
to convict a defendant under the provisions 
of this section for obtaining property in 
return for a worthless check, the indict- 
ment must sufficiently charge an intent to 
cheat or defraud or that the defendant ob- 
tained a thing of value. State v. Horton, 
199 N.C. 771, 155 S.E. 866 (1930). 

Signing in Name of Company. — Upon 
the trial under indictment for violating this 
section, the evidence tended to show that 
the check in question was signed in the 
name of a certain company by the defen- 
dant, and was conflicting as to whether the 
defendant was a member of the concern. 
It was held, that the question as to whether 
the defendant was a member of the com- 


pany when he drew the check in question 
was not necessarily decisive of his guilt, 
and an instruction to find him guilty if the 
jury should find from the evidence he was 
not a partner, was reversible error. State 
v. Anderson, 194 N.C. Sa Ome Le T 
(1927). 

Same—Burden of Proof.—The burden of 
proving the guilt of defendant in violating 
this section, the worthless check statute, is 
on the State, and where the check in ques- 
tion has been signed by him in the name 
of a certain firm and there is evidence 
tending to show that other checks similarly 
signed had been paid, with further evi- 
dence that defendant’s authority to sign 
such checks had been revoked, the burden 
of proving defendant’s guilt is on the State, 
and raises the question as to the defen- 
dant’s good faith for the jury to determine. 
State v. Anderson, 194 N.C. Bh, © Se NS Op 
701 (1927). 

Applied in Nunn v. Smith, 270 N.C. 374, 
154 S.E.2d 497 (1967). 

Cited in Cook y. Lanier, 267 N.C. 166. 
147 S.E.2d 910 (1966); Melton v. Rick- 
man, 225 N.C. 700, 36 S.E.2d 276, 162 
A.L.R. 793 (1945). 


§ 14-107. Worthless checks.—It shall be unlawful for any person, firm 
or corporation, to draw, make, utter or issue and deliver to another, any check or 
draft on any bank or depository, for the payment of money or its equivalent, 
knowing at the time of the making, drawing, uttering, issuing and delivering such 
check or draft as aforesaid, that the maker or drawer thereof has not sufficient 
funds on deposit in or credit with such bank or depository with which to pay the 


same upon presentation. 


It shall be unlawful for any person, firm or corporation to solicit or to aid and 
abet any other person, firm or corporation to draw, make, utter or issue and de- 
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liver to any person, firm or corporation, any check or draft on any bank or de- 
pository for the payment of money or its equivalent, being informed, knowing or 
having reasonable grounds for believing at the time of the soliciting or the aiding 
and abetting that the maker or the drawer of the check or draft has not sufficient 
funds on deposit in, or credit with, such bank or depository with which to pay the 


same upon presentation. 


Any person, firm, or corporation violating any provision of this section, shall 
be guilty of a misdemeanor punishable by a fine not to exceed five hundred dollars 
($500.00), imprisonment for not more than six months, or both. Provided, how- 
ever, if the amount of such check is not over fifty dollars ($50.00), the punish- 
ment shall not exceed a fine of fifty dollars ($50.00) or imprisonment for thirty 
days. The word “credit” as used herein shall be construed to mean an arrange- 
ment or understanding with the bank or depository for the payment of any such 


check or draft. (1925, c. 


14% 91927"! 162 ¥/1929 e273 Pen Ly 2 1 OSCE P65, 


138: 1933, cc. 43, 64, 93, 170, 265, 362, 458; 1939, c. 346; 1949, cc. 183, 332; 
1951, c. 356; 1961, c. 89; 1963, cc. 73, 547218703 1967 RCP 49) Se L7Ch Gly Sar, 


1969, c. 157; c. 876, s. 1; cc. 909, 1014; c. 


Local Modification. — Craven: 1963, c. 
199, repealed by Session Laws 1969, c. 909. 

Cross Reference.—See note to § 14-106. 

Editor’s Note—Session Laws 1969, c. 
876, s. 1, rewrote the former third and 
fourth paragraphs to appear as the pres- 
ent third paragraph. Prior to the amend- 
ment, the provisions now contained in the 
proviso to the first sentence of the third 
paragraph were applicable only in certain 
named counties. 

Session Laws 1969, c. 909, inserted 
Craven County in the former last sentence 
of the section, which was eliminated by 
Session Laws 1969, c. 876. Session Laws 
1969, c. 1014, and Session Laws 1969, c. 
1224, effective Oct. 1, 1969, added substan- 
tially similar provisions as to punishment 
at the end of the present first sentence of 
the third paragraph. The language of c. 
1224 has been used in the first sentence of 
the third paragraph of the section as set 
out above. 

The other 1969 amendments and the 1961, 
1963 and 1967 amendments added or deleted 
counties appearing in the former last para- 
graph. 

This Section Is Constitutional. — See 
Mathis v. North Carolina, 266 F. Supp. 
841 (M.D.N.C. 1967). 

The offense condemned by this section 
is the giving of a worthless check and its 
consequent disturbance of business integ- 
rity. State v. Ivey, 248 N.C. 316, 103 
S.E.2d 398 (1958). 

The act made criminal by this section is 
knowingly putting worthless commercial 
paper in circulation. Nunn v. Smith, 270 
N.C. 374, 154 S.E.2d 497 (1967). 

The gravamen of the offense proscribed 
by this section is the putting into circula- 
tion worthless commercial paper to the 
public detriment, and not that of the in- 
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dividual payee. State v. Levy, 220 N.C. 
812, 18 S.E.2d 355 (1942). 


Representation Constituting False Pre- 
tense. — The drawing and delivery of a 
check to a third person, without more, is 
a representation that drawer has funds suf- 
ficient to insure payment upon presenta- 
tion, and if known to be untrue, is a false 
pretense. Nunn v. Smith, 270 N.C. 374, 154 
S.E.2d 497 (1967). 


Postdated Check. — A postdated check 
given for a past-due account and so ac- 
cepted is not a representation importing a 
criminal liability if untrue that comes with- 
in the intent and meaning of the “bad 
check law,” making it a misdemeanor for 
a person to issue and deliver to another 
any check on any bank or depository for 
the payment of money or its equivalent 
knowing at the time that he has not suf- 
ficient funds on deposit or credit with the 
batik or depository for its payment. State 
v. Crawford, 198 N.C. 522, 152 S.E. 504 
(1930). 


Indictment—Necessity of Charging All 
Elements.—In order to charge a statutory 
offense (the giving of a bad check), the in- 
dictment should set forth all the essential 
requisites therein prescribed, and no ele- 
ment should be left to inference or impli- 
cation, and where the indictment is defec- 
tive a demurrer is good. State v. Edwards, 
190 N.C. 322, 130 S.E. 10 (1925). 


Issuance as Fraud.—The issuance of a 
check on a bank in violation of this law 
is a false representation of subsisting facts 
that the maker has on deposit sufficient 
funds for its payment at the bank, upon its 
presentation, or that he has made the nec- 
essary arrangements with the bank there- 
for and is in effect a fraud upon the payee, 
the payee accepting it in good faith. State 
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v. Yarboro, 194 N.C. 498, 140 S.E. 216 
(1927) (dis. op.). 

It is not the attempted payment of a debt 
that is condemned by the statute, but the 
giving of a worthless check and its conse- 
quent disturbance of business integrity. 
State v. White, 230 N.C. 513, 53 S.E.2d 
436 (1949); State v. Jackson, 243 N.C. 216, 
90 S.E.2d 507 (1955). 

Regardless of the consent of anyone, 
the giving of a worthless check in contra- 
vention of this section is a crime. State v. 
Jackson, 243 N.C. 216, 90 S.E.2d 507 
(1957). 

Section Not Applicable to Person Sign- 
ing Check under Direction as a Clerical 
Task. — A person authorized to sign his 
name under the printed name of his em- 
ployer on the employer’s checks, who does 
so under direction merely as a clerical 
task to authenticate the checks, cannot be 
found guilty of violating this section upon 
the nonpayment of the checks for insuffi- 
cient funds. State v. Cruse, 253 N.C. 456, 
117 S.E.2d 49 (1960). 

Directing Employee to Issue Worthless 
Checks.—Persons directing their employee 
to issue checks on the firm’s account, know- 
ing at the time that the firm did not have 
sufficient funds or credits with the drawee 
bank to pay the checks on presentation, are 
guilty of knowingly putting worthless com- 
mercial paper in circulation. State v. Cruse, 
253 N.C. 456, 117 S.E.2d 49 (1960). 

Agreement of Payee Not to Present 
Check for Collection. — If at the time of 
delivering a check to the payee the maker 
knows that he has neither funds nor credit 
to pay the check upon presentation, the 
fact that the payee agrees that the check 
would not be presented for collection, 
would not constitute a defense. State v. 
Jackson, 243 N.C. 216, 90 S.E.2d 507 
(1955). 

Use of Wrong Check Form. — Where 
the evidence disclosed that the check is- 
sued by defendant was returned by the 
bank, not on account of insufficient funds, 
but because it was written on the wrong 
kind of check form, the court should enter 
a judgment of not guilty in a prosecution 
for issuing a worthless check. State v. 
Coppley, 260 N.C. 542, 183 S.E.2d 147 
(1963). 

Instrument Signed by Defendant Held 
Not a Check.—If the instrument defen- 
dant signed did not contain a promise or 
order to pay any sum in any amount nor 
state to whom it was payable and he did 
not authorize anyone to fill it out in any 
amount and he did not know by whom or 
when it was filled out, what he signed was 
not a check, and he was not guilty of the 
offense charged against him in the war- 
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rant under this section. State v. Ivey, 
248 N.C. 316, 103 S.E.2d 398 (1958). 

Warrant.—A warrant charging that de- 
fendant, trading under a trade name, did, 
on a specified date, unlawfully and will- 
fully issue a check knowing at the time 
that the named defendant, or the named 
defendant trading under the designated 
trade name, or the designated firm, did not 
have sufficient funds or credit to pay the 
check upon presentation, is sufficient and 
is not objectionable on the ground that the 
offense was charged disjunctively or al- 
ternately. State v. Jackson, 243 N.C. 216, 
90 S.E.2d 507 (1955). 

What State Must Prove.—In a prosecu- 
tion under this statute the State must 
prove that the maker of the check had 
neither sufficient funds on deposit in, nor 
credit with, the bank on which the check 
was drawn to pay it on presentation. State 
v. Jackson, 243 N.C. 216, 90 S.E.2d 507 
(1955). 

Defense of entrapment on a charge of 
giving a worthless check cannot be main- 
tained where the inducement to give the 
worthless check came from a person un- 
connected with the State. State v. Jackson, 
243 N.C. 216, 90 S.E.2d 507 (1955). 

Fatal Variance in Allegata and Probata. 
—An indictment charging the defendant 
with obtaining money on a day named by 
the issuance of a worthless check in viola- 
tion of the statute, and evidence that it was 
given for the hire of an automoble, ten 
days later, are at fatal variance, and will 
not support a conviction. State v. Corpen- 
ing, 191 N.C. 751, 133 S.E. 14 (1926). 

The indictment charged that defendant 
issued a worthless check knowing at the 
time that he did not have sufficient funds 
or credit for its payment. The proof was 
that defendant issued a check of a corpo- 
ration of which he was an executive offi- 
cer, and that the corporation did not have 
sufficient funds or credit for its payment. 
There is a fatal variance between allegation 
and proof, and defendant’s motion to non- 
suit should have been allowed. State v. 
Dowless, 217 N.C. 589, 9 S.E.2d 18 (1940). 

Waiver of Right to Trial by Jury. — 
Where the defendant in a criminal action 
enters the plea of “not guilty,” the require- 
ment of N.C, Const., Art. I, § 13, of trial 
by jury may not be waived by the accused 
nor another method substituted by agree- 
ment, and where a defendant is indicted 
for violating the statute commonly known 
as the “bad check law,” an agreement be- 
tween the State and the accused that the 
judge may find the facts under a plea of 
“not guilty,” will be disregarded on appeal 
and the case remanded to be tried accord- 
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ing to law. State v. Crawford, 197 N.C. 
513, 149 S.E. 729 (1929). 

Instruction held proper. State v. Levy, 
220 N.C. 812, 18 S.E.2d 355 (1942). 

Sentence.—Upon defendant’s conviction 
upon two warrants charging the issuance 
of worthless checks, a sentence of two 
years’ imprisonment on the first warrant 
and one year’s imprisonment on the second, 
the sentences to run consecutively, cannot 
be held excessive, cruel or unusual, since 
the sentences were within the limits pre- 
scribed by this section. State v. Levy, 220 
N:G.+812, 18 S:E.2d 355 (1942). 

A sentence to 18 months’ labor on the 
roads entered upon defendant’s plea of 
guilty to a charge of drawing and uttering 
a worthless check was held not to be “cruel 
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and unsual’” in a constitutional sense. 
State v. White, 230 N.C. 513, 53 S.E.2d 436 
(1949). 

A two-year sentence for each violation 
of this section is not excessive, cruel, or 
unusual. Mathis v. North Carolina, 266 F. 
Supp. 841 (M.D.N.C. 1967). 

Applied in State v. Oates, 262 N.C. 532, 
138 S.E.2d 139 (1964); State v. Beaver, 
266 N.C. 115, 145 S.E.2d 330 (1965); State 
Vine Eilath tee 2G ING @an6 e146 S.E.2d 816 
(1966); State v. Cleaves, 4 N.C. App. 506, 
166 S.F.2d 861 (1969). 

Cited in Cook v. Lanier, 267 N.C. 166, 
147 S.E.2d 910 (1966); State v. Byrd, 204 
N.C. 162, 167 S.E. 626 (1933); Oates v. 
Wachovia Bank & Trust Co., 205 N.C. 14, 
169 S.E. 869 (1933). 


§ 14-108. Obtaining property or services from slot machines, etc., 
by false coins or tokens.—Any person who shall operate, or cause to be oper- 


ated, or who shall attempt to operate, or attempt to cause to be operated any au- 
tomatic vending machine, slot machine, coin-box telephone or other receptacle 
designed to receive lawful coin of the United States of America in connection with 
the sale, use or enjoyment of property or service, by means of a slug or any false, 
counterfeited, mutilated, sweated or foreign coin, or by any means, method, trick 
or device whatsoever not lawfully authorized by the owner, lessee or licensee, of 
such machine, coin-box telephone or receptacle, or who shall take, obtain or re- 
ceive from or in connection with any automatic vending machine, slot machine, 
coin-box telephone or other receptacle designed to receive lawful coin of the 
United States of America in connection with the sale, use or enjoyment of prop- 
erty or service, any goods, wares, merchandise, gas, electric current, article of 
value, or the use or enjoyment of any telephone or telegraph facilities or service, 
or of any musical instrument, phonograph or other property, without depositing 
in and surrendering to such machine, coin-box telephone or receptacle lawful coin 
of the United States of America to the amount required therefor by the owner, 
lessee or licensee of such machine, coin-box telephone or receptacle, shall be guilty 
of a misdemeanor punishable by a fine not to exceed five hundred dollars ($500.00), 
imprisonment for not more than six months, or both. (1927, c. 68, s. 1; 1969, c. 


1224, s. 3.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment. 


§ 14-109. Manufacture, sale, or gift of devices for cheating slot 
machines, etc.—Any person who, with intent to cheat or defraud the owner, 
lessee, licensee or other person entitled to the contents of any automatic vending 
machine, slot machine, coin-box telephone or other receptacle, depository or con- 
trivance designed to receive lawful coin of the United States of America in con- 
nection with the sale, use or enjoyment of property or service, or who, knowing 
that the same is intended for unlawful use, shall manufacture for sale, or sell or 
give away any slug, device or substance whatsoever intended or calculated to be 
placed or deposited in any such automatic vending machine, slot machine, coin-box 
telephone or other such receptacle, depository or contrivance, shall be guilty of a 
misdemeanor punishable by a fine not to exceed five hundred dollars ($500.00) , 
imprisonment for not more than six months, or both s (1927) eaGSinsee2 a6 


1224, s. 3.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment. 
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§ 14-110. Defrauding innkeeper.—No person shall, with 
fraud, obtain food, lodging, or other accommodations at a hotel, 
or eating house. Whoever violates this section shall be guilty 
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intent to de- 
inn, boardinghouse 
of a misdemeanor, 


punishable by a fine not to exceed five hundred dollars ($500.00), imprisonment 


for not more than six months, or both. Obtaining such 


lodging, food, or other 


accommodation by false pretense, or by false or fictitious show of pretense of 


baggage or other property, 


or absconding without paying or offering to pay 


therefor, or surreptitiously removing or attempting to remove such baggage, shall 
be prima facie evidence of such fraudulent intent, but this section shall not apply 
where there has been an agreement in writing for delay in such payment. (1907, 


c. 816; C. S., s. 4284; 1969, c. 947: ¢. 1224, 8.3.) 


Local Modification.—Buncombe, Frank- 
lin, Jackson: 1933, c. 531; Lee: 1937, c: 
168; Martin: 1931, c. 9; Pitt: 1929, c. 103; 
Rockingham: 1939, c. 53; Wake, Watauga: 
L312 ct, 9. 


Editor’s Note. — The first 1969 amend- 
ment rewrote this section. 


The second 1969 amendment rewrote 
the provisions relating to punishment. 


Constitutionality. — The misdemeanor 
prescribed by this section expressly ap- 
plies, when the contract has been made 
with a fraudulent intent, and this intent 
also exists in surreptitiously absconding 
and removing baggage without having 
paid the bill, and this statute is not inhib- 
ited by N.C. Const., Art. ISR Ge ase tous 
prisonment for the mere nonpayment of 
a debt, either in a civil action or by in- 
dictment. State v. Barbee, 187 N.C. 703, 122 
S.E. 753 (1924). 


Boardinghouse Defined. — One who has 
not been licensed to keep a boardinghouse, 
and who does not hold his place out as 
such, but who has received a boarder in 
his home, for pay, is not the keeper of a 
boardinghouse. State vy. McRae, 170 N.C. 
712, 86 S.E. 1039 (1915). 


Prosecution of Guest for Refusing to 
Pay without Deduction for Unwarranted 
Charges.— Evidence tending to show that 
the general manager of a motel in com- 
plete charge of its operations had a car 
towed from its premises under the mis- 
taken belief that the owner of the car was 
not a guest, and that when the guest re- 
fused to pay his bill without deducting the 
unwarranted towing charges, instituted a 
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prosecution of the guest under this sec- 
tion, is held sufficient to be submitted to 
the jury on the issue of respondeat su- 
perior in an action against the motel for 
malicious prosecution, the acts of the man- 
ager having been performed in furtherance 
of the motel’s business. Ross vy. Dellinger, 
262 N.C. 589, 138 S.E.2d 226 (1964). 


Evidence Sufficient to Convict.—Where 
there is evidence that one having received 
accommodation at a hotel left with his 
baggage without notice to the proprietor, 
and without having paid his bill, it is suffi- 
cient to convict under this section, the 
question of intent being for the jury. 
State v. Hill, 166 N.C. PA}: Pat fl Wits yal ue 4034 
(1914). 


Evidence Insufficient for Conviction.—In 
order to convict under the provisions of this 
section, it is necessary for the State to show 
the fraudulent intent of the one who has 
failed or refused to pay for his lodging or 
food at an inn, boardinghouse, etc., or the 
like intent as to his surreptitiously leaving 
with his baggage without having paid his 
bill; and evidence tending only to show his 
inability to pay, under the circumstances, 
but his arrangement with the keeper of the 
inn or boardinghouse to pay in a certain 
way and within a fixed period after leay- 
ing, and his payment in part, and that his 
wife, remaining longer than he, thereafter 
took away his baggage without his knowl- 
edge or participation therein, and in the 
separation following he received no bene- 
fit therefrom, is insufficient for a convic- 
tion of the Statutory offense. State vy. 
Barbee, 187 N.C. 703, 122 S.E. 753 (1924). 


obtaining credit at hospitals and sanato- 
riums.—Any person who obtains accommodation 


at any public or private hos- 


pital or sanatorium without paying therefor, with intent to defraud the said hos- 


pital or sanatorium, or who obtains credit at such 
pretense, or who, after obtaining 


use of any false 


hospital or sanatorium by the 
credit or accommodation at a 


hospital or sanatorium, absconds and surreptitiously removes his baggage there- 


from without paying 


for the accommodation or credit, shall be guilty of a misde- 
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meanor punishable by a fine not to exceed five hundred dollars ($500.00), imprison- 

ment for not more than six months, or both. (1931, c. 214; 1969, c. 1224, s. 3.) 
Editor’s Note. — The 1969 amendment 

rewrote the provisions relating to punish- 

ment. 


§ 14-111.1. Obtaining ambulance services without intending to pay 
therefor—-Buncombe, Haywood and Madison counties.—Any person who 
with the intent to defraud shall obtain ambulance services for himself or other 
persons without intending at the time of obtaining such services to pay a reason- 
able charge therefor, shall be guilty of a misdemeanor punishable by a fine not to 
exceed five hundred dollars ($500.00), imprisonment for not more than six months, 
or both. If a person or persons obtaining such services willfully fails to pay for 
the services within a period of ninety days after request for payment, such failure 
shall raise a presumption that the services were obtained with the intention to de- 
fraud, and with the intention not to pay therefor. 


This section shall apply only to the counties of Buncombe, Haywood and Madi- 
son. (1965, c. 976, s. 1; 1969, c. 1224, s. 4.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions of the first sentence 
relating to punishment. 


14-111.2. Obtaining ambulance services without intending to pay 
therefor—Alamance and other named counties. — Any person who with 
sntent to defraud shall obtain ambulance services without intending at the time of 
obtaining such services to pay, if financially able, any reasonable charges therefor 
shall be guilty of a misdemeanor punishable by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not more than six months, or both. A deter- 
mination by the court that the recipient of such services has willfully failed to pay 
for the services rendered for a period of 90 days after request for payment, and 
that the recipient is financially able to do so, shall raise a presumption that the 
recipient at the time of obtaining the services intended to defraud the provider of 
the services and did not intend to pay for the services. 

This section shall apply to Alamance, Anson, Caswell, Catawba, Chatham, Cum- 
berland, Davie, Forsyth, Gaston, Guilford, Orange, Randolph, Rockingham, 
Stanly, Surry and Wilkes counties only. (1967, c. 964; 1969, cc. 202; 753 ~ewl 224, 


s. 4.) 
Editor’s Note—The first 1969 amend- The third 1969 amendment rewrote the 
ment made this section applicable to Ca- provisions of the first sentence relating to 


tawba, Chatham, Cumberland, Forsyth, punishment. 
Rockingham and Wilkes counties. 

The second 1969 amendment made this 
section applicable to Stanly County. 


14-111.3. Making false ambulance request in Buncombe, Hay- 
wood and Madison counties.—It shall be unlawful for any person or persons to 
willfully obtain or attempt to obtain ambulance service that is not needed, or to 
make a false request or report that an ambulance is needed. Every person convicted 
of violating this section shall upon conviction be punished by a fine of fifty dollars 
($50.00) or imprisonment not to exceed thirty days or both such fine and imprison- 
ment. 

This section shall apply only to the counties of Buncombe, Haywood and Madi- 
son. (1965, c. 976, s. 2.) 


§ 14-112. Obtaining merchandise on approval.—If any person, with 
intent to cheat and defraud, shall solicit and obtain from any merchant any article 
of merchandise on approval, and shall thereafter, upon demand, refuse or fail to 
return the same to such merchant in an unused and undamaged condition, or to 
pay for the same, such person so offending shall be guilty of a misdemeanor pun- 
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ishable by a fine not to exceed five hundred dollars ($500.00), imprisonment for 
not more than six months, or both. Evidence that a person has solicited a merchant 
to deliver to him any article of merchandise for examination or approval and has 
obtained the same upon such solicitation, and thereafter, upon demand, has refused 
or failed to return the same to such merchant in an unused and undamaged condi- 
tion, or to pay for the same, shall constitute prima facie evidence of the intent of 
such person to cheat and defraud, within the meaning of this section: Provided, 
this section shall not apply to merchandise sold upon a written contract which is 


signed by the purchaser, (TOT Breil sons) Ceci ta: 4285; 1941, c. 242; 1969, c. 
1224, s. 2.) 


Editor’s Note. — The 1969 amendment hundred dollars ($500.00), imprisonment 
added, at the end of the first Sentence, for not more than six months, or both.” 
“punishable by a fine not to exceed five 


ha tS BP Ba Repealed by Session Laws 1967, c. 1088, s. 2. 


Editor’s Note. — Section 4 of c¢. 1088, The repealed section, which derived 
Session Laws 1967, makes the act effective from Session Laws 1965, c. 950, related to 
from and after ratification, but provides false Statements in claims for insurance 
that it shall not apply to actions or indict- _ benefits. 
ments pending in courts in the State. The 
act was ratified July 3, 1967. 


§ 14-113. Obtaining money by false representation of physical de- 
fect.—It shall be unlawful for any person to falsely represent himself or herself 


104; C. S., s. 4286; 1969, c. 1224, s. 1.) 


Cross Reference.—As to defrauding the added, at the end of the section, “punishable 
North Carolina governmental employees’ by a fine not to exceed five hundred dollars 
retirement system for counties, cities, and ($500.00), imprisonment for not more than 
towns, see § 128-32, six months, or both.” 

Editor’s Note. — The 1969 amendment 


ARTICLE 19A. 


Obtaining Property or Services by False or Fraudulent Use of Credit 
Device or Other Means. 


§ 14-113.1. Use of false or counterfeit credit device; unauthorized 
use of another’s credit device; use after notice of revocation.—It shall be 


device, or by the use of any telephone number, credit number or other credit 
device of another without the authority of the person to whom such number or 
device was issued, or by the use of any telephone number, credit number or other 
credit device in any case where such number or device has been revoked and 
notice of revocation has been given to the person to whom issued. (1961, c. 223, 
s. 1; 1965, c. 1147; 1967, ¢. 1244, s. 1.) 

Editor’s Note. — The 1967 amendment 
deleted references to credit cards through- 
out this section. 
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§ 14-113.2. Notice defined; prima facie evidence of receipt of no- 
tice._The word “notice” as used in § 14-113.1 shall be construed to include 
either notice given in person of notice given in writing to the person to whom the 
number or device was issued. The sending of a notice in writing by registered or 
certified mail in the United States mail, duly stamped and addressed to such 
person at his last address known to the issuer, shall be prima facie evidence that 
stich notice was duly received after five days from the date of the deposit in the 
mail. (1961, c. 223, s. 3; 1965, c. 1147 ; 1967, c. 1244, s. 1.) 

Editor’s Note. — The 1967 amendment 
deleted “card” following “number” near the 
end of the first sentence. 


§ 14-113.3. Use of credit device as prima facie evidence of knowl- 
edge.—The presentation or use of a revoked, false, fictitious or counterfeit tele- 
phone number, credit number, or other credit device for the purpose of obtain- 
ing credit or the privilege of making a deferred payment for the article or ser- 
vice purchased shall be prima facie evidence of knowledge that the said credit 
device is revoked, false, fictitious or counterfeit ; and the unauthorized use of any 
telephone number, credit number or other credit device of another shall be prima 
facie evidence of knowledge that such use was without the authority of the per- 
son to whom such number or device was issued. (1961, c. 223, s. 4; 1965, c. 1147; 
1967, c. 1244, s. 1.) 

Editor’s Note. — The 1967 amendment 
deleted references to credit cards through- 
out this section. 


§ 14-113.4. Avoiding or attempting to avoid payment for telecom- 
munication services.—lIt shall be unlawful for any person to avoid or attempt 
to avoid, or to cause another to avoid, the lawful charges, in whole or in part, for 
any telephone or telegraph service or for the transmission of a message, signal or 
other communication by telephone or telegraph, or over telephone or telegraph 
facilities by the use of any fraudulent scheme, device, means or method. (1961, c. 


993655251965, Col l47/_) 


§ 14.113.5. Making, possessing or transferring device for theft of 
telecommunication service; concealment of existence, origin or destina- 
tion of any telecommunication. —It shall be unlawful for any person knowingly 
to: 

(1) Make or possess any apparatus, equipment, or device designed, adapted, 
or which is used 
a. For commission ot a theft of telecommunication service in viola- 
tion of this article, or 
b. T'o conceal, or to assist another to conceal, from any supplier of 
telecommunication service or from any lawful authority the 
existence or place of origin or of destination of any telecom- 
munication, OF 
(2) Sell, give, transport, or otherwise transfer to another or offer or advertise 
for sale, any apparatus, equipment, or device described in (1) above, 
or plans or instructions for making or assembling the same; under 
circumstances evincing an intent to use or employ such apparatus, 
equipment, or device, or to allow the same to be used or employed, 
for a purpose described in (1) aor (1) b, above, or knowing or having 
reason to believe that the same is intended to be so used, or that the 
aforesaid plans or instrnetions are intended to be used for making or 


assembling such apparatus, equipment or device. (1965, c. 1147.) 


§ 14-113.6. Violation made misdemeanor.—Any person violating any 
of the provisions of this article shall be guilty of a misdemeanor punishable by a 
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fine not to exceed five hundred dollars ($500.00), imprisonment for not more 
than six months, or both. (1961, c. 223, s. 5; 1965, c. 1147; 1969, c. 1224, s. 6.) 
Editor’s Note. — The 1969 amendment be fined or imprisoned, or both, at the dis- 


substituted the present provisions as to cretion of the court. 
punishment for a provision that the violator 


§ 14 113.7. Article not construed as repealing § 14-100. —This article 
shall not be construed as repealing § 14-100. (1961, c. 223, s. 6; 1965, c. 1147.) 


§ 14-113.7a. Application of article to credit cards.—This article shall 
not be construed as beimg applicable to any credit card as the term is defined in 


G.S. 14-113.8. (1967, c. 1244, s. 1.) 


ARTICLE 19B. 
Credit Card Crune Act. 


§ 14-113.8. Definitions. —The following words and phrases as used in 
this chapter, unless a different meaning is plainly required by the context, shall 
have the following meanings: 


(1) Cardholder.—‘Cardholder” means the person or organization named on 
the face of a credit card to whom or for whose benefit the credit card 
is issued by an issuer, 

(2) Credit Card.—‘Credit card” means any instrument or device, whether 
known as a credit card, credit plate, or by any other name, issued with 
or without fee by an issuer for the use of the cardholder in obtaining 
money, goods, services or anything else of value on credit. 

(3) Expired Credit Card.—Expired credit card” means a credit card which 
is no longer valid because the term shown on it has elapsed. 

(4) Issuer.—‘Issuer”” means the business organization or financial institu- 
tion which issues a credit card or its duly authorized agent, 

(5) Receives.—“Receives” or “receiving” means acquiring possession or 
control or accepting as security for a loan. 

(6) Revoked Credit Card.—‘tRevoked credit card” means a credit card 
which is no longer valid because permission to use it has been sus- 
pended or terminated by the issuer. (1967, c. 1244, s. 2.) 


§ 14-113.9. Credit card theft.—(a) A person is guilty of credit card 
theft when: 


(1) He takes, obtains or withholds a credit card from the person, posses- 
sion, custody or control of another without the cardholder’s consent 
or who, with knowledge that it has been so taken, obtained or with- 
held, receives the credit card with intent to use it or to sell it, or to 
transfer it to a person other than the issuer or the cardholder: or 

(2) He receives a credit card that he knows to have been lost, auslaid, or 
delivered under a mistake as to the identity or address of the card- 
holder, and whe retains possession with intent to use it or to sell it 
or to transfer it to a person other than the issuer or the cardholder : 
or 

(3) He, not being the issuer, sells a credit card or buys a credit card from 
a person other than the issuer ; or 

(4) He, not being the issuer, during any 12-month period, receives credit 
cards issued in the names of two or more persons which he has reason 
to know were taken or retained under circumstances which constitute 
a violation of G.S. 14-113.13 (a) (3) and subdivision (3) of sub- 
section (a) of this section. 


(b) Taking, obtaining or withholding a credit card without consent is tn- 
cluded in conduct defined ti G.S. 14-75 as larceny. 
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Conviction of credit card theft is punishable as provided in G.S. 14-113.17 
(b). (1967, c. 1244, s. 2.) 


§ 14-113.10. Prima facie evidence of theft.—When a person has in 
his possession or under his control credit cards issued in the names of two or 
more other persons other than members of his immediate family, such possession 
shall be prima facie evidence that such credit cards have been obtained in viola- 
tion of subsection (a) of G.S. 14-113.9. (1967, c. 1244, s. 2.) 


§ 14-113.11. Forgery of credit card.—(a) A person is guilty of credit 
card forgery when: 


(1) With intent to defraud a purported issuer, a person or organization 
providing money, goods, services or anything else of value, or any 
other person, he falsely makes or falsely embosses a purported credit 
card or utters such a credit card; or 

(2) He, not being the cardholder or a person authorized by him, with in- 
tent to defraud the issuer, or a person or organization providing 
money, goods, services or anything else of value, or any other person, 
signs a credit card. 


(b) A person falsely makes a credit card when he makes or draws, in whole 
or in part, a device or instrument which purports to be the credit card of a named 
issuer but which is not such a credit card because the issuer did not authorize the 
making or drawing, or alters a credit card which was validly issued. 

(c) A person falsely embosses a credit card when, without the authorization 
of the named issuer, he completes a credit card by adding any of the matter, other 
than the signature of the cardholder, which an issuer requires to appear on the 
credit card before it can be used by a cardholder. Conviction of credit card forg- 
ery shall be punishable as provided in G.S. 14-113.17 (b). (1967, c. 1244, s. 2.) 


§ 14-113.12. Prima facie evidence of forgery.—(a) When a person, 
other than the purported issuer, possesses two or more credit cards which are 
falsely made or falsely embossed, such possession shall be prima facie evidence 
that said cards were obtained in violation of G.S. 14-113.11 (a) (1). 

(b) When a person, other than the cardholder or a person authorized by him, 
possesses two or more credit cards which are signed, such possession shall be 
prima facie evidence that said cards were obtained in violation of G.S. 14-113.11 
(a) (2) 201967 ease 2s) 


§ 14-113.13. Credit card fraud.—(a) A person is guilty of credit card 
fraud when, with intent to defraud the issuer, a person or organization provid- 
ing money, goods, services or anything else of value, or any other person, he 


(1) Uses for the purpose of obtaining money, goods, services or anything 
else of value a credit card obtained or retained in violation of G.S. 
14-113.9 or a credit card which he knows is forged, expired or re- 
voked ; or 

(2) Obtains money, goods, services or anything else of value by represent- 
ing without the consent of the cardholder that he is the holder of a 
specified card or by representing that he is the holder of a card and 
such card has not in fact been issued; or 

(3) Obtains control over a credit card as security for debt. 

(b) A person who is authorized by an issuer to furnish money, goods, services 
or anything else of value upon presentation of a credit card by the cardholder, or 
any agent or employee of such person, is guilty of a credit card fraud when, with 
intent to defraud the issuer or the cardholder, he 

(1) Furnishes money, goods, services or anything else of value upon pre- 
sentation of a credit card obtained or retained in violation of G.S. 
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14-113.9, or a credit card which he knows is forged, expired or re- 
voked ; or 

(2) Fails to furnish money, goods, services or anything else of value which 
he represents in writing to the issuer that he has furnished. 


Conviction of credit card fraud is punishable as provided in G.S. 14-113.17 
(a) if the value of all money, goods, services and other things of value furnished 
in violation of this section, or if the difference between the value of all money, 
goods, services and anything else of value actually furnished and the value rep- 
resented to the issuer to have been furnished in violation of this section, does not 
exceed five hundred dollars ($500.00) in any six-month period; conviction of 
credit card fraud is punishable as provided in G.S. 14-113.17 (b) if such value 
exceeds five hundred dollars ($500.00) in any six-month period. (1967, c. 
1244, s. 2.) 


§ 14-113.14. Criminal possession of credit card forgery devices.— 
(a) A person is guilty of criminal possession of credit card forgery devices when: 
(1) He is a person other than the cardholder and possesses two or more in- 
complete credit cards, with intent to complete them without the con- 

sent of the issuer; or 
(2) He possesses, with knowledge of its character, machinery, plates or any 
other contrivance designed to reproduce instruments purporting to be 
credit cards of an issuer who has not consented to the preparation of 

such credit cards. 


(b) A credit card is incomplete if part of the matter other than the signature 
of the cardholder, which an issuer requires to appear on the credit card before 
it can be used by a cardholder, has not yet been stamped, embossed, imprinted or 
written upon. 

Conviction of criminal possession of credit card forgery devices is punishable 
as provided in G.S. 14-113.17 (b). (1967, c. 1244, s. aa) 


§ 14-113.15. Criminal receipt of goods and services fraudulently 
obtained.—A person is guilty of criminally receiving goods and services fraudu- 
lently obtained when he receives money, goods, services or anything else of value 
obtained in violation of G.S. 14-113.13 (a) with the knowledge or belief that the 
same were obtained in violation of G.S. 14-113.13 (a). Conviction of criminal 
receipt of goods and services fraudulently obtained is punishable as provided in 
G.S. 14-113.17 (a) if the value of all money, goods, services and anything else 
of value, obtained in violation of this section, does not exceed five hundred dol- 
lars ($500.00) in any six-month period; conviction of criminal receipt of goods 
and services fraudulently obtained is punishable as provided in G.S. 14-113.17 
(b) if such value exceeds five hundred dollars ($500.00) in any six-month period. 
(1967, c. 1244, s. 2.) 


§ 14-113.16. Presumption of criminal receipt of goods and services 
fraudulently obtained.—A person who obtains at a discount price a ticket is- 
sued by an airline, railroad, steamship or other transportation company from 
other than an authorized agent of such company which was acquired in violation 
of G.S. 14-113.13 (a) without reasonable inquiry to ascertain that the person 
from whom it was obtained had a legal right to possess it shall be presumed to 
know that such ticket was acquired under circumstances constituting a violation 


of G.S. 14-113.13 (a). (1967, c. 1244, s. 2.) 


§ 14-113.17. Punishment and penalties.—(a) A person who is sub- 
ject to the punishment and penalties of this subsection shall be fined not more 
than one thousand dollars ($1,000.00) or imprisoned not more than one year, or 
both. 

(b) A crime punishable under this subsection is a felony and shall be punish- 
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able by a fine of not more than three thousand dollars ($3,000.00) or imprison- 
ment for not more than three years, or both. (1967, c. 1244, s. 2.) 


ARTICLE 20. 


Frauds. 


§ 14-114. Fraudulent disposal of personal property on which there 
is a security interest.—If any person, after executing a security agreement on 
personal property for a lawful purpose, shall make any disposition of any prop- 
erty embraced in such security agreement, with intent to hinder, delay or defeat 
the rights of the secured party, every person so offending and every person with 
a knowledge of the security interest buying any property embraced in which se- 
curity agreement, and every person assisting, aiding or abetting the unlawful dis- 
position of such property, with intent to hinder, delay or defeat the rights of any 
secured party in such security agreement, shall be guilty of a misdemeanor punish- 
able by a fine not to exceed five hundred dollars ($500.00), imprisonment for not 
more than six months, or both. In all indictments for violations of the provisions 
of this section it shall not be necessary to allege or prove the person to whom any 
sale or disposition of the property was made, but proof of the possession of the 
property embraced in such security agreement by the grantor thereof, after the 
execution of said security agreement, and while it is in force, the further proof of 
the fact that the sheriff or other officer charged with the execution of process can- 
not after due diligence find such property under process directed to him for its 
seizure, for the satisfaction of such security agreement, or that the secured party 
demanded the possession thereof of the grantor for the purpose of sale to foreclose 
said security agreement, after the right to such foreclosure had accrued, and that 
the grantor failed to produce, deliver or surrender the same to the secured party 
for that purpose, shall be prima facie proof of the fact of the disposition or sale 
of such property, by the grantor, with the intent to hinder, delay or defeat the 
rights of the secured party. (1873-4, c. 31; 1874-5, c. 215; 1883, c. 61; Code, s. 
1089 ; 1887, c. 14; Rev., s. 3435; C. S:, s. 4287; 1969, c. 984, 5.2: ¢.1224, $43) 


Cross Reference.—As to fraudulent con- 
veyances, see § 39-15 et seq. 

Editor’s Note. — The first 1969 amend- 
ment rewrote this section. 

The second 1969 amendment rewrote the 
provisions of the first sentence relating to 
punishment. 

The cases cited in the following note 
were decided prior to the 1969 amendments 
when this section referred to chattel mort- 
gages, deeds of trust or other liens rather 
than to security agreements. 


Three Classes of Offenders.—The statute 
is directed against three classes of offend- 
ers: (1) The maker of the lien who shall 
dispose of the property with the unlawful 
intent; (2) those who buy with a knowl- 
edge of the lien, and (3) those who aid or 
abet either the maker or purchaser in the 
unlawful acts. State v. Woods, 104 N.C. 
898, 10 S.E. 555 (1889). 

Intent Necessary. — Under this section 
the forbidden act must, in order to be in- 
dictable, be accomplished with a specific 
intent, and the courts cannot disregard this 
clearly expressed purpose of the legisla- 
ture. State v. Manning, 107 N.C. 910, 12 


S.E. 248 (1890). The actual sale of mort- 
gaged crops raises a presumption of fraud- 
ulent intent. State v. Holmes, 120 N.C. 573, 
26 S.E. 692 (1897). In a trial under this 
section the burden is upon the defendant 
to disprove the criminal intent. State v. 
Surles, 117° N:@:720;: 23S. E3246 (1895); 
State v. Holmes, 120 N.C. 573, 26 S.E. 692 
(1897). 

Result of Sale Must Injure. — If the 
property included in the mortgage (other 
than that disposed of), was abundantly 
sufficient and available to pay the indebt- 
edness, there could be no such prejudicial 
result as is contemplated by the statute. 
State v. Manning, 107 N.C. 910, 12 S.E. 248 
1890). 

Justice Jurisdiction—Under the original 
acts justices of the peace have exclusive 
jurisdiction of the offense of fraudulently 
disposing of personal property embraced in 
a chattel mortgage. State v. Jones, 83 N.C. 
657 (1880). 

Infant’s Liability. — An indictment un- 
der this section for disposing of crops un- 
der mortgage cannot be sustained, where 
it appears that the defendant is an infant. 
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The alleged disposition was a disaffir- 
mance of the contract and renders it void. 
State v. Howard, 88 N.C. 651 (1883). 
Indictment Must Charge Maker, Buyer 
or Assistant.—If the indictment does not 
charge the defendant as the maker of the 
lien nor the buyer of the property with 
knowledge of it, nor as assisting, aiding 
or abetting in the unlawful disposition of 
the property no offense is charged. State v. 
Woods, 104 N.C. 898, 10 S.E. 555 (1889). 
Indictment Must Charge Lien and Man- 
ner of Sale.—An indictment for disposing 
of mortgaged property is fatally defective, 
if it fails to set forth that the lien was in 
force at the time of sale, the party to 
whom sold, and the manner of disposition. 
ptate. vy. Pickens, 79..N.C, 4652. (1878); 
State v. Burns, 80 N.C. 376 (1879). 
Indictment Must Identify Transaction 
and Point to Offense Charged. — In a 
prosecution under chis section, the bill of 
indictment must allege the facts and cir- 
cumstances so as to identify the transac- 
tion and point with reasonable certainty to 
the offense charged. State v. Helms, 247 
N.C. 740, 102 S.E.2d 241 (1958). 
Indictment in Two Counts.—Where an 
indictment for disposing of mortgaged 
property contained two counts, one alleg- 
ing a disposal with intent to defraud G., 
“business manager” of an association, and 
the other a disposal with intent to defraud 


§ 14-115. Secreting property to 
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G., “business manager and agent” of such 
association, the counts are not repugnant 
to each other, since they relate to one 
transaction, varied only to meet the proba- 
ble proof, and the court will neither quash 
the bill nor force the State to elect on 
which count it will proceed. State vy. 
Surles, 117 N.C. 720, 23 S.E. 324 (1895). 

Prior Lien as Defense.—It is competent 
for the defendant, in an indictment for un- 
lawfully disposing of mortgaged property— 
a crop of tobacco—to show that he, in 
good faith, applied the entire crop to the 
discharge of his landlord’s lien. State v. 
Ellington, 98 N.C. 749, 4 S.E. 534 (1887). 

Evidence of Other Sales Inadmissable.— 
On a trial of one charged with unlawfully 
disposing of an article of personal property 
covered by a chattel mortgage, with in- 
tent to defeat the right of the mortgagee, 
evidence that, five months after the offense 
was committed, the defendant offered to 
dispose of another article covered by the 
Same mortgage is inadmissible to prove 
the intent with which the offense was com- 
mitted. State v. Jeffries, 117 N.C. 727, 23 
S.E. 163 (1895). 

Applied in State v. Dunn, 264 N.C. 391, 
141 S.E.2d 630 (1965). 

Cited in State v. Torrence, 127 N.C. 550, 
37 S.E. 268 (1900); State v. Barrett, 138 
N.C. 630, 50 S.E. 506 (1905). 


hinder enforcement of lien or se- 


curity interest.—Any person removing, exchanging or secreting any personal 
property on which a lien or security interest exists, with intent to prevent or 
hinder the enforcement of the lien or security interest, shall be guilty of a mis- 
demeanor punishable by a fine not to exceed five hundred dollars ($500.00), im- 
prisonment for not more than six months, or both. (1887, c. 14; Rev., s. 3436; C. 


Bi, 86 42089+1969 10) O840s713 50 1224):591.) 


Local Modification.—Pitt: 1941, c. 284. 

Editor’s Note. — The first 1969 amend- 
ment inserted “or security interest” in two 
places in the section. 


the end of the section, ‘punishable by a 
fine not to exceed five hundred dollars 
($500.00), imprisonment for not more than 
six months, or both.” 


The second 1969 amendment added, at 


§ 14-116. Fraudulent entry of horses at fairs. — If any person shall 
knowingly enter or cause to be entered in competition for any purse, prize, pre- 
mium, stake or sweepstake offered or given by any agricultural or other society, 
association or person in this State, any horse, mare, gelding, colt or filly under an 
assumed name or out of its proper class, he shall be punished by a fine not less 
than one hundred nor more than one thousand dollars, or by imprisonment in 
the State’s prison for not less than one nor more than five years, or by both fine 
and imprisonment, at the discretion of the court. (1893, c. 387; Rev., s. 3429; 
C.S., s. 4289.) 


§ 14-117. Fraudulent and deceptive advertising.—It shall be unlawful 
for any person, firm, corporation or association, with intent to sell or in anywise 
to dispose of merchandise, securities, service or any other thing offered by such 
person, firm, corporation or association, directly or indirectly, to the public for 
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sale or distribution, or with intent to increase the consumption thereof, or to in- 
duce the public in any manner to enter into any obligation relating thereto, or to 
acquire title thereto, or an interest therein, to make public, disseminate, circulate 
or place before the public or cause directly or indirectly to be made, published, 
disseminated, circulated or placed before the public in this State, in a newspaper 
or other publication, or in the form of a book, notice, handbill, poster, bill circular, 
pamphlet or letter, or in any other way, an advertisement of any sort regarding 
merchandise, securities, service or any other thing so offered to the public, which 
advertisement contains any assertion, representation or statement of fact which 
is untrue, deceptive or misleading: Provided, that such advertising shall be done 
willfully and with intent to mislead. Any person who shall violate the provisions 
of this section shall be guilty of a misdemeanor, and upon conviction shall be 
fined not exceeding fifty dollars or imprisoned not exceeding thirty days. (1915, 
Peetont. )., 8.4290.) 


Cited in State v. Pelley, 221 N.C. 487, 
20 S.E.2d 850 (1942). 


§ 14-117.1. Use of words ‘‘army”’’ or ‘‘navy’’ in name of mercantile 
establishment.—It shall be unlawful for any person, firm, or corporation, to 
use the words “army” or “navy” or either, or both, in the name or as a part of the 
name of any mercantile establishment in this State which is not in fact operated 
by the United States government or a duly authorized agency thereof. 

Any person, firm or corporation violating the provisions of this section shall be 
guilty of a misdemeanor and upon conviction thereof shall be subject to a fine of 
not less than twenty-five dollars ($25.00) nor more than five hundred dollars 
($500.00) for the first offense, and not less than fifty dollars ($50.00) nor more 
than one thousand dollars ($1,000.00) for each subsequent such offense. (1945, 
e579) 

Local Modification.—Beaufort: 
857. 


1949, c. 


§ 14-118. Blackmailing.—lIf any person shall knowingly send or deliver 
any letter or writing demanding of any other person, with menaces and without 
any reasonable or probable cause, any chattel, money or valuable security; or if 
any person shall accuse, or threaten to accuse, or shall knowingly send or deliver 
any letter or writing accusing or threatening to accuse any other person of any 
crime punishable by law with death or by imprisonment in the State’s prison, with 
the intent to extort or gain from such person any chattel, money or valuable se- 
curity, every such offender shall be guilty of a misdemeanor. (R. C., c. 34, s. 


110; Code, s. 989; Rev., s. 3428; C. S., s. 4291.) 


Indictment Where the offense charged 
was the sending of a letter, under this sec- 
tion, and the letter was set out in the in- 
dictment, from which it is deducible by 
necessary implication that the defendant 
threatened to indict the prosecutor for an 
offense punishable by imprisonment in the 
penitentiary, with a view and intent to ex- 
tort money a criminal offense is sufficiently 


charged. State v. Harper, 94 N.C. 936 
(1886). 
Circumstantial Evidence. — Letters de- 


manding a sum of money from the prose- 
cutor, the first requiring that he drop the 
amount along the road at a certain place 


at a designated time and at a certain sig- 
nal, followed by the burning of the prose- 
cutor’s barn on his failing to comply; and 
the second one referring to this fact and 
making the same demand, and the appre- 
hension of the defendant at the place at the 
time appointed, as he appeared after the 
signals were given, though circumstantial 
evidence, is adjudged sufficient under an in- 
dictment for blackmailing to sustain a con- 
viction. State v. Frady, 172 N.C. 978, 
90 S.E. 802 (1916). 

Circumstantial evidence held to sustain 
conviction of blackmail. State v. Strick- 
land, 229 N.C. 201, 49 S.E.2d 469 (1948). 


14-118.1. Simulation of court process in connection with collec- 
tion of claim, demand or account.—lIt shall be unlawful for any person, firm, 
corporation, association, agent or employee to in any manner coerce, intimidate 
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or attempt to coerce or intimidate any person by the issuance, utterance or de- 
livery of any matter, printed, typed or written, which simulates or is intended to 
simulate a summons, warrant, writ or other court process in connection with any 
claim, demand or account or any forms of demand or notice or other document 
drawn to resemble court process, writs, summonses, warrants or pleadings or any 
simulation of seals or words using the name of the State or county or any like- 
ness thereof, or the words “State of North Carolina” or any of the several coun- 
ties of the State as a part of such simulation. Any violation of the provisions of 
this section shall be a misdemeanor and shall be punishable by a fine of not more 
than two hundred dollars ($200.00) or by imprisonment of not more than six 
months, or both such fine and imprisonment, in the discretion of the court, (1961, 
c. 1188.) 


§ 14-118.2. Assisting, etc., in obtaining academic credit by fraudu- 
lent means.—(a) It shall be unlawful for any person, firm, corporation or as- 
sociation to assist any student, or advertise, offer or attempt to assist any student, 
in obtaining or in attempting to obtain, by fraudulent means, any academic credit, 
or any diploma, certificate or other instrument purporting to confer any literary, 
scientific, professional, technical or other degree in any course of study in any 
university, college, academy or other educational institution. The activity pro- 
hibited by this subsection includes, but is not limited to, preparing or advertising, 
offering, or attempting to prepare a term paper, thesis, or dissertation for another 
and impersonating or advertising, offering or attempting to impersonate another 
in taking or attempting to take an examination. 

(b) Any person, firm, corporation or association violating any of the provisions 
of this section shall be guilty of a misdemeanor punishable by a fine not to exceed 
five hundred dollars ($500.00), imprisonment for not more than six months, or 
both. Provided, however, the provisions of this section shall not apply to the acts 
of one student in assisting another student as herein defined if the former js duly 
registered in an educational institution and is subject to the disciplinary authority 
thereof. (1963, c. 781; 1969, c. 1224, s. 7.) 

Editor’s Note. — The 1969 amendment For note on avoidance of releases in 
substituted in the first sentence of subsec- personal injury cases in North Carolina, 
tion (b), the present provisions as to pun- see 5 Wake Forest Intra L. Rev. 359 
ishment for a provision for punishment by (1969). 
fine or imprisonment, or both, in the dis- 
cretion of the court. 


§ 14-118.3. Acquisition and use of information obtained from pa- 
tients in hospitals for fraudulent purposes.—It shall be unlawful for any 
person, firm or corporation, or any officer, agent or other representative of any 
person, firm or corporation to obtain or seek to obtain from any person while a 
patient in any hospital information concerning any illness, injury or disease of 
such patient, other than information concerning the illness, injury or disease for 
which such patient is then hospitalized and being treated, for a fraudulent pur- 
pose, or to use any information so obtained in regard to such other illness, in- 
jury or disease for a fraudulent purpose. 

Any person, firm or corporation violating the provisions of this section shall 
be guilty of a misdemeanor punishable by a fine not to exceed five hundred dollars 
($500.00), imprisonment for not more than six months, or both. (1967, c. 974; 
root. lect, 5. 5.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment in the last sentence. 





ARTICLE 21. 
Forgery. 


§ 14-119. Forgery of bank notes, checks and other securities.—If 
any person shall falsely make, forge or counterfeit, or cause or procure the same 
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to be done, or willingly aid or assist therein, any bill or note in imitation of, or 
purporting to be, a bill or note of any incorporated bank in this State, or in any 
of the United States, or in any of the territories of the United States; or any or- 
der or check on any such bank or corporation, or on the cashier thereof; or any 
of the securities purporting to be issued by or on behalf of the State, or by or on 
behalf of any corporation, with intent to injure or defraud any person, bank or 
corporation, or the State, the person so offending shall be guilty of a felony and 
shall be punished by imprisonment in the State’s prison or county jail for not less 
than four months nor more than ten years, or by a fine in the discretion of the 


courege 1819. .c.'994, 1s. ly -PaksgeRieCine: 34,5 s60 Codes 030r* Revi send: 


C. S., s. 4293.) 


Cross Reference.—As to alleging intent 
in the indictment, see § 15-151. 

Definitions—The common-law definition 
of forgery obtains in this State, the statute 
not attempting to define it. Peoples Bank 
ei. Lrust. Co. v. «Fidelity 204s, Co. 237 
N.C. 510, 57 S.E.2d 809, 15 A.L.R.2d 996 
(1950). 

Forgery, at common law, denotes a false 
making, a making malo animo, of any writ- 
ten instrument for the purpose of fraud 
and deceit. Peoples Bank & Trust Co. v. 
Fidelity & Cas. Co., 231 N.C. 510, 57 
S.E.2d 809, 15 A.L,.R.2d 996 (1950). 

Forgery may generally be defined as the 
false making or materially altering, with 
intent to defraud, of any writing, which, 
if genuine, might apparently be of legal 
efficacy, or the foundation of a legal li- 
ability. Peoples Bank & Trust Co. v. Fidel- 
tyascc Cass) Cos 231 oN. CL 510257 (Sit2d 
809, 15 A.L.R.2d 996 (1950). 


Elements of Offense.—To constitute an 
indictable forgery, it is not alone sufficient 
that there be a writing, and that the writ- 
ing be false; it must also be such as, if 
true, would be of some legal efficacy, real 
or apparent, since otherwise it has no legal 
tendency to defraud. Barnes v. Crawford, 
115 N.C. 76, 20 S.E. 386 (1894). While an 
intent to defraud is an essential element 
of forgery, it is not essential that any per- 
son be actually defrauded, or that any act 
be done other than the fraudulent making 
or altering of the instrument. State v. 
Cross, 101° Ni.@»770,..9 S: Bei » (41888)s 
State<wi “Hall, 08) N'C S777 1680S. Be 189 
(1891). 

The essentials to the completion of the 
offense of forgery are: (a) The falsifica- 
tion of a paper, or the making of a false 
paper, of legal efficacy “apparently capable 
of effecting a fraud;” (b) the fraudulent 
intent. Peoples Bank & Trust Co. v. Fidel- 
ity & Cas. Co., 231 N.C. 510, 57 S.E.2d 809, 
15 A.L.R.2d 996 (1950). 

Three elements are necessary to consti- 
tute the offense of forgery: (1) There 
must be a false making or alteration of 
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some instrument in writing; (2) there 
must be a fraudulent intent; and (3) the 
instrument must be apparently capable of 
effecting a fraud. State v. Phillips, 256 
N.C. 445, 124 S.E.2d 146 (1962). 

The three essential elements necessary 
to constitute the crime of forgery are: (1) 
a false making of a check, (2) a fraudulent 
intent on the part of the person who know- 
ingly participated in the false making of 
the check, and (3) the check was appar- 
ently capable of effecting a fraud. State v. 
Keller, 268 N.C. 522, 151 S.E.2d 56 (1966). 


The three essential elements necessary 
to constitute the crime of forgery are (1) 
a false writing of the check; (2) an intent 
to defraud on the part of defendant who 
falsely made the said check; and (3) the 
check as made was apparently capable of 
defrauding. State v. Greenlee, 272 N.C. 
651) 159 S'E.2d 22 (1968). 


An instrument may be a forgery even 
though in itself it is not false in any par- 
ticular, if there is a fraudulent intent that 
the signature should pass or be received 
as the genuine act of another person whose 
signing, only, could make the paper valid 
and effectual. Peoples Bank & Trust Co. 
v., Fidelity & Cas. Co., 231 N.C. 510, 57 
S.E.2d 809, 15 A.L.R.2d 996 (1950). 

Real and Forged Signatures Need Not 
Be Identical. — An instrument is nonethe- 
less a forgery because the signature is not 
identical with that of the person whose 
signature it is intended to simulate if they 
are sufficiently similar for the doctrine of 
idem sonans to apply, and the insertion of 
a middle initial not in the signature simu- 
lated is not a fatal variance. Peoples Bank 
& Trust Co..y. Fidelity. & Cass Cogegal 
N.C. 510, 57 S.E.2d 809, 15 A.L.R.2d 996 
(1950). 

A person without a bank account who 
signs his name to checks and presents them 
to the bank with intent that the signature 
should be taken as that of another of the 
same or similar name who has funds on 
deposit, and cashes the checks fraudulently 
and with knowledge that he was withdraw- 
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ing from the bank the funds of such other 
person, is guilty of forgery. Peoples Bank 
& Trust Co. v. Fidelity & Cas. Co., 231 
N.Cy'510, 57 S.E.2d 809, 15 A.L.R.2d 996 
(1950). 

Indictment. — Even though the offense 
of forgery is charged in statutory lan- 
guage in the bill of indictment, in order 
to be a valid bill of indictment, it is nec- 
essary that the statutory words be sup- 
plemented by other allegations which so 
plainly, intelligibly and explicitly set 
forth every essential element of the of- 
fense as to leave no doubt in the mind of 
the accused and the court as to the offense 
intended to be charged. State v. Cross, 5 
N.C. App. 217, 167 S.E.2d 868 (1969). 


Where the alteration of a genuine in- 
strument is charged, an indictment for forg- 
ery must clearly set forth the alteration al- 
leged, with the proper allegations showing 
alteration of a material part of the instru- 
ment. Thus, in an indictment for forgery 
effected by interpolating words in a gen- 
uine instrument, as by raising the amount 
of a note, the added words should be quoted 
and their position in the instrument shown, 
so that it may appear how they affect its 
meaning. State v. Cross, 5 N.C. App. 217, 
167 S.E.2d 868 (1969). 


Indictment Must Allege Existence of 
Bank.—In an indictment under this section 
to punish the making, passing, etc., of 
counterfeit bank notes, if the note alleged 
to have been passed be of a bank not with- 
in the State, the indictment should aver 
that such a bank exists as that by which 
the counterfeit note purports to have been 
issued. State v. Twitty, 9 N.C. 248 (1822). 

Uttering Distinct from Forgery. — By 
virtue of § 14-120, uttering is an offense 
distinct from that of forgery which is de- 
fined in this section. State v. Greenlee, 
272 N.C. 651, 159 $.E.2d 22 (1968). 

Signing Fictitious Name.—If the name 
signed to a negotiable instrument, or 
other instrument requiring a signature is 
fictitious, of necessity, the name must 
have been affixed by one without author- 
ity, and if a person signs a fictitious name 
to such instrument with the purpose and 
intent to defraud—the instrument being 
sufficient in form to import legal liability 
—an indictable forgery is committed. State 
v. Phillips, 256 N.C. 445, 124 S.E.2d 146 
(1962). 

State Must Show Want of Authority.— 
If the purported maker is a real per- 
son and actually exists, the State is re- 
quired to show not only that the signature 
in question is not genuine, but was made 
by defendant without authority. State v. 
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Phillips, 
(1962). 

Presumption of Authority—Where de- 
fendant signs the name of another person 
to an instrument, there is no presumption 
of want of authority; on the contrary, 
where it appears that accused signed the 
name of another to an instrument, it is 
presumed that he did so with authority. 
State v. Phillips, 256 N.C. 445, 124 S.E.2d 
146 (1962). 

Evidence of Former Acts.—Upon an in- 
dictment for uttering forged money, know- 
ing it to be forged, evidence may be re- 
ceived of former acts and _ transactions 
which tend to bring home the scienter to 
the defendant, notwithstanding such evi- 
dence may fix upon him other charges be- 
side that on which he is tried. State v. 
Twitty, 9 N.C. 248 (1822). 

In a prosecution for forgery and issuing 
a forged instrument under this section and 
§ 14-120, evidence that defendant had 
theretofore forged checks other than those 
specified in the indictment may be compe- 
tent on the question of intent. State v. 
Painter, 265 N.C. 277, 144 S.F.2d 6 (1965). 


Evidence Held Sufficient.—FEvidence that 
defendant signed the name of another in 
endorsing a check payable to such other 
person, and negotiated it, that such other 
person had not authorized anyone to sign 
his name on the check, and that such per- 
son was not owed the amount of the 
check, is held sufficient to overrule nonsuit 
in a prosecution for violation of this section 
and § 14-120. State v. Coleman, 253 N.C. 
799, 117 S.E.2d 742 (1961). 

Punishment.—Where the sentences im- 
posed on defendant’s plea of guilty, under- 
standingly and voluntarily made, are with- 
in the limits prescribed by this section and 
§ 14-120, such sentences cannot be consid- 
ered cruel or unusual in the constitutional 
sense. State v. Newell, 268 N.C. 300, 150 
S.E.2d 405 (1966). 


A contention that the punishment for 
forging and uttering a check in violation of 
this section and § 14-120, by analogy to § 
14-72, should be limited to the punishment 
imposed for a misdemeanor is untenable 
since a violation of each section is a felony 
and the court has no power to amend an 
act of the General Assembly. State v. Dav- 
is, 267 N.C. 126, 147 S.E.2d 570 (1966). 


Prison sentences of not less than seven 
nor more than ten years for forgery, and 
not less than five nor more than seven 
years for uttering, to run consecutively, 
did not constitute cruel and unusual pun- 
ishment. State v. Hopper, 271 N.C. 464, 
156 S.E.2d 857 (1967). 


256 N.C. 445, 124 S.E.2d 146 
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Applied in State v. Cranfield, 238 N.C. 
110, 76 S.E..2d 353 (1953); State v. Ayscue, 
240 N.C. 196, 81 S.E.2d 403 (1954); State 
v. Shepard, 261 N.C. 402, 134 S.E.2d 696 
(1964); State v. Bailey, 261 N.C. 783, 136 
S.E.2d 37 (1964); State v. Gibbs, 266 N.C. 
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647, 146 S.E.2d 676 (1966); State v. Miller, 
271 N.GiL 61D T5782 21967 js 

Cited in State v. Peter, 53 N.C. 19 
(1860); Peoples Bank & Trust Co. v. 
Fidelity & Cas. Co., 231 N.C. 510, 57 S.E.2d 
809, 15 A.L.R.2d 996 (1950). 


§ 14-120. Uttering forged paper or instrument containing a forged 
endorsement.—I{ any person, directly or indirectly, whether for the sake of 
gain or with intent to defraud or injure any other person, shall utter or publish 
any such false, forged or counterfeited bill, note, order, check or security as is 
mentioned in the preceding section [§ 14-119], or shall pass or deliver, or attempt to 
pass or deliver, any of them to another person (knowing the same to be falsely 
forged or counterfeited) the person so offending shall be punished by imprisonment 
in the county jail or State’s prison not less than four months nor more than ten 
years. If any person, directly or indirectly, whether for the sake of gain or with 
intent to defraud or injure any other person, shall falsely make, forge or counter- 
feit any endorsement on any instrument described in the preceding section, 
whether such instrument be genuine or false, or shall knowingly utter or publish 
any such instrument containing a false, forged or counterfeited endorsement or, 
knowing the same to be falsely endorsed, shall pass or deliver or attempt to pass 
or deliver any such instrument containing a forged endorsement to another per- 
son, the person so offending shall be guilty of a felony and punishable by the 
same punishment provided in the preceding sentence. (1819, c. 994, 5. 2, P. R.; 
R..'C., °c. 334, s.-61; Code} .s° 1031: Rev., 's°3427;91909), 60024. Ssh eo 


1961, c. 94.) 

Cross Reference.—As to payment of a 
forged check, see § 53-52. 

What Constitutes Uttering—The mere 
offer of the false instrument with fraud- 
ulent intent constitutes an uttering or 
publishing, the essence of the offense be- 
ing, as in the case of forgery, the fraud- 
ulent intent regardless of its successful 
consummation. State v. Greenlee, 272 N.C. 
651, 159 S.E.2d 22 (1968). 

Uttering a forged instrument consists 
in offering to another the forged instru- 
ment with the knowledge of the falsity of 
the writing and with intent to defraud. 
State v. Greenlee, 272 N.C. 651, 159 S.E.2d 
22 (1968). 

Uttering Distinct from Forgery. — By 
virtue of this section, uttering is an of- 
fense distinct from that of forgery which 
is defined in § 14-119. State v. Greenlee, 
272 N.C. 651, 159 S.E.2d 22 (1968). 


A check filled out by the payee at the 
direction of the drawer falls within the 
meaning of the words “directly or indi 
rectly’ as used in this section. State v. 
Cranfield, 238 N.C. 110, 76 S.E.2d 353 
(1953). 

Delivering to Agent.—It is putting spuri- 
ous paper into circulation, and not defraud- 
ing the individual who takes it, that the 
statute has in view. Hence, upon a similar 
statute, it was held that delivering a forged 
note to an agent, that he might dispose 
of it in buying goods, was a passing with- 


inthe act: State vy, Harris... 2% N.C as7 
(1844), 

Evidence of Former Acts.—In a prose- 
cution for forgery and issuing a forged in- 
strument under this section and § 14-119, 
evidence that defendant had theretofore 
forged checks other than those specified in 
the indictment may be competent on the 
question of intent. State v. Painter, 265 
N.C, 277, 144 S.E.2d 6 (1965). 

Evidence Held Sufficient. — See note 
under § 14-119. 


Punishment.—Where the sentences im- 
posed on defendant’s plea of guilty, under- 
standingly and voluntarily made, are with- 
in the limits prescribed by this section and 
§ 14-119, such sentences cannot be consid- 
ered cruel or unusual in the constitutional 
sense. State v. Newell, 268 N.C. 300, 150 
S.E.2d 405 (1966). 


A contention that the punishment for 
forging and uttering a check in violation of 
this section and § 14-119, by analogy to § 
14-72, should be limited to the punishment 
imposed for a misdemeanor is untenable 
since a violation of each section is a felony 
and the court has no power to amend an 
act of the General Assembly. State v. Da- 
vis, .267,,N.C. +126, 147..S.E.3d .s70 (1966). 

A charge of uttering a forged check, even 
if enough to break a bank, cannot support 
a judgment of imprisonment exceeding 
ten years. State v. Wright, 261 N.C. 356, 
134 $.E.2d 624 (1964). 
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Prison sentences of not less than seven 
nor more than ten years for forgery, and 
not less than five nor more than seven 
years for uttering, to run consecutively, 
did not constitute cruel and unusual pun- 
ishment. State v. Hopper, 271 N.C. 464, 
156 S.E.2d 857 (1967). 

Applied in State v. Ayscue, 240 N.C. 
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Shepard, 261 N.C. 402, 134 S.E.2d 696 
(1964); State v. Bailey, 261 N.C. 783, 136 
S.E.2d 37 (1964); State v. Gibbs, 266 N.C. 
647, 146 S.E.2d 676 (1966); State v. Kel- 
ler, 268 N.C. 422, 151 S.E.2d 56 (1966); 
State v. Miller, 271 N.C. 611, 157 S.E.2d 
211 (1967); State v. Mosteller, 3 N.C. App. 
67, 164 S.E.2d 27 (1968). 


196, 81 S.E.2d 403 (1954); State v. 


§ 14-121. Selling of certain forged securities.—If any person shall 
sell, by delivery, indorsement or otherwise, to any other person, any judgment 
for the recovery of money purporting to have been rendered by a justice of the 
peace, or any bond, promissory note, bill of exchange, order, draft or liquidated 
account purporting to be signed by the debtor (knowing the same to be forged), the 
person so offending shall be punished by imprisonment in the State’s prison or 
county jail for not less than four months nor more than ten years. (R. C., c. 34, 
s. 63; Code, s. 1033; Rev., s. 3425; C. S., s. 4295.) 


§ 14-122. Forgery of deeds, wills and certain other instruments.— 
If any person, of his own head and imagination, or by false conspiracy or fraud 
with others, shall wittingly and falsely forge and make, or shall cause or wittingly 
assent to the forging or making of, or shall show forth in evidence, knowing the 
same to be forged, any deed, lease or will, or any bond, writing obligatory, bill 
of exchange, promissory note, endorsement or assignment thereof; or any ac- 
quittance or receipt for money or goods; or any receipt or release for any bond, 
note, bill or any other security for the payment of money; or any order for the 
payment of money or delivery of goods, with intent, in any of said instances, to 
defraud any person or corporation, and thereof shall be duly convicted, the per- 
son so offending shall be punished by imprisonment in the State’s prison or county 
jail not less than four months nor more than ten years, or fined in the discretion 
Graimecouttno Uliz G4 6s. .20i5- 21) janes is ¢ 20. 180), ce 5/2" P. Rc R. 


C., c. 34, s. 59; Code, s. 1029; Rev., s. 3424; C. S., s. 4296.) 


Cross References.—As to forgery of cer- 
tificate of discharge from the armed forces 
of the United States, see § 47-112. As to 
uttering a false bill of lading, see § 21-42. 

General Consideration. — Differing from 
false pretenses, it is not an element of this 
offense that the forgery was “calculated to 
deceive and did deceive’; intent alone suf- 
fices to constitute the crime. State v. Hall, 
108 N.C. 777, 13 S.E. 189 (1891); State 
v. Collins, 115 N.C. 716, 20 S.E. 452 (1894). 
It is immaterial to whom the advantages 
of the forgery would accrue. State v. Cross, 
101 N.C. 70, 7 S.E. 715 (1888). 

An instrument in writing on which forg- 
ery can be predicated is one which, if gen- 
uine, could operate as the foundation of 
another man’s liability, or the evidence of 
his rights, such as a letter of recommenda- 
tion of a person as a man of property and 
pecuniary responsibility, an order for the 
delivery of goods, a receipt, or a railroad 
pass, as well as a bill of exchange, or other 
express contract. Barnes v. Crawford, 115 
N.C. 76, 20 S.E. 386 (1894). 

To constitute an “order for the delivery 
of goods,” a forgery within the meaning of 
this section, there must appear to be a 


drawer, a person drawn upon, who is un- 
der obligation to obey, and there must ap- 
pear to be a person to whom the goods are 
to be delivered, and if the paper writing set 
forth in the indictment as a forgery does 
not contain these requisites, there cannot 
be a conviction for forgery under this sec- 
tion, State v. Lamb, 65 N.C. 419 (1871); 
but in such case a conviction will be sus- 
tained for the offense at common law. 
State v. Leak, 80 N.C. 403 (1879). 

Possession Raises Presumption of Guilt. 
—One possessing a forged intrument is 
presumed to have either forged it or con- 
sented to the forgery, and nothing else ap- 
pearing such holder will be presumed 
guilty. State v. Peterson, 129 N.C. 556, 40 
S.E. 9 (1901). 

In State v. Britt, 14 N.C. 122 (1831), 
Ruffin, J., says: “That the order was not 
in the handwriting of the defendant did 
not rebut the legal presumption of his guilt. 
Being in possession of the forged order, 
drawn in his own favor, were facts con- 
stituting complete proof that, either by 
himself or by false conspiracy with others, 
he forged or assented to the forgery of the 
instrument; that he either did the act or 
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caused it to be done until he showed the 
actual perpetrator and that he himself was 
not privy.” To the same effect is State v. 
Morgan, 19 N.C. 348 (1837). It is wholly 
immaterial whether the defendant himself 
forged the order or procured and caused 
it to be done. In either case his guilt is 
the same. State v. Lane, 80 N.C. 407 
(1879). 

Lost Instruments.—If the forged instru- 
ment is lost it is not necessary to set it 
out in the indictment, and the substance of 
the forged instrument is all that need be 
charged, though in such case it would be 
better practice to aver the loss. State v. 
Peterson, 129 N.C. 556, 40 S.E. 9 (1901). 

Misspelled Signature. — An indictment 
lies for forgery of an order for the pay- 
ment of money, although the signature is 
misspelled, State v. Covington, 94 N.C. 
913 (1886); or the names of a firm are in 
reverse order if it is clear who the par- 
ties intended to be designated are. State 
v. Lane, 80 N.C. 407 (1879). 

Falsely putting a witness’ name to a 
bond not required to be attested by a sub- 
scribing witness does not affect the valid- 
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Erasure or Obliteration Not a Forgery. 
—Obliterating by erasure, or otherwise, a 
release or acquittance on the back of a 
bond or elsewhere, with the intent to de- 
fraud any person thereby, is not according 
to the law of North Carolina, a forgery. 
State v. Thornburg, 28 N.C. 79 (1845). 

Forgery of One of Two Names.—Where 
the alleged forged instrument has the 
names of two or more persons affixed, it 
is sufficient if one of them is proved to 
have been forged. State v. Cross, 101 N.C. 
C(O nT eS theses): 

Instrument Partly Printed and Partly in 
Writing. — An indictment for forging “a 
certain instrument in writing” is supported 
by proof of the forgery of an instrument 
partly printed and partly in writing. State 
v. Ridge, 125 N.C. 655, 34 S.E. 439 (1899). 

“Railroad Pass” Insufficiency of Descrip- 
tion—A description of the forged instru- 
ment as a “railroad pass” merely, is insuf- 
ficient. The circumstances showing au- 
thority of the officer whose name is forged, 
and the obligation of the company to hon- 
or it, must be set out in the indictment. 
State v. Weaver, 94 N.C. 836 (1886). 





ity of the bond, and is not forgery. State 
v. Gherkin, 29 N.C. 206 (1847). 


§ 14-123. Forging names to petitions and uttering forged petitions. 
—If any person shall willfully sign, or cause to be signed, or willfully assent to 
the signing of the name of any person without his consent, or of any deceased or 
fictitious person, to any petition or recommendation with the intent of procuring 
any commutation of sentence, pardon or reprieve of any person convicted of any 
crime or offense, or for the purpose of procuring such pardon, reprieve or com- 
mutation to be refused or delayed by any public officer, or with the intent of pro- 
curing from any person whatsoever, either for himself or another, any appoint- 
ment to office, or to any position of honor or trust, or with the intent to influence 
the official action of any public officer in the management, conduct or decision of 
any matter affecting the public, he shall be guilty of a felony, and shall be fined 
not exceeding one thousand dollars, or imprisoned in the county jail or State’s 
prison not exceeding five years, or both, at the discretion of the court; and if any 
person shall willfully use any such paper for any of the purposes or intents above 
recited, knowing that any part of the signatures to such petition or recommenda- 
tion has been signed thereto without the consent of the alleged signers, or that 
names of any dead or fictitious persons are signed thereto, he shall be guilty of a 
felony, and shall be punished in like manner. (1883, c. 275; Code, s. 1034; Rev., 
Sm34205.C.9., $4297.) 


14-124. Forging certificate of corporate stock and uttering 
forged certificates.—If any officer or agent of a corporation shall, falsely and 
with a fraudulent purpose, make, with the intent that the same shall be issued and 
delivered to any other person by name or as holder or bearer thereof, any certif- 
icate or other writing, whereby it is certified or declared that such person, holder 
or bearer is entitled to or has an interest in the stock of such corporation, when 
in fact such person, holder or bearer is not so entitled, or is not entitled to the 
amount of stock in such certificate or writing specified; or if any officer or agent of 
such corporation, or other person, knowing such certificate or other writing to be 
false or untrue, shall transfer, assign or deliver the same to another person, for the 
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sake of gain, or with the intent to defraud the corporation, or any member there- 
of, or such person to whom the same shall be transferred, assigned or delivered, 
the person so offending shall be imprisoned in the county jail or State’s prison 
not less than four months nor more than ten Veats.. (ise G.2'e1 34,5) 62% Code, 


s. 1032; Rev., s. 3421; C. S., s. 4298.) 


§ 14-125. Forgery of bank notes and other instruments by connect- 
ing genuine parts.—If any person shall fraudulently connect together different 
parts of two or more bank notes, or other genuine instruments, in such a manner 
as to produce another note or instrument, with intent to pass all of them as gen- 


uine, the same shall be deemed a forgery, 


and the instrument so produced a forged 


note, or forged instrument, in like manner as if each of them had been falsely 
made or forged. (R. C., c. 34, s. 66; Code, s. 1037; Rev., s. 3420; C. S., s. 4299.) 


SUBCHAPTER VI. CRIMINAL TRESPASS. 


ARTICLE 22. 


Trespasses to Land and Fixtures. 


§ 14-126. Forcible entry and detainer.—No one shall make entry into 
any lands and tenements, or term for years, but in case where entry is given by 
law; and in such case, not with strong hand nor with multitude of people, but 
only in a peaceable and easy manner; and if any man do the contrary, he shall be 
guilty of a misdemeanor. (5 Ric. II, c. 8; R. C, c. 49 ase) 3} Codess. 1028: Rev., 


s. 3670; C. S., s. 4300.) 

Cross Reference.—As to trespass after 
being forbidden, see § 14-134. 

Editor’s Note.—For discussion of the dis- 
tinctions between the common-law crime 
of forcible trespass to real property and 
forcible entry and detainer, see 39 N.C.L. 
Rev. 121 (1961). 

Constitutionality—See note to § 14-134. 


This section and § 14-134 place no lim- 
itation on the right of the person in pos- 
session to object to a disturbance of his 
actual or constructive possession. The pos- 
sessor may accept or reject whomsoever 
he pleases and for whatsoever whim suits 
his fancy. When that possession is wrong- 
fully disturbed it is a misdemeanor. The 
extent of punishment is dependent upon 
the character of the possession, actual or 
constructive, and the manner in which the 
trespass is committed. State v. Clyburn, 
247 N.C. 455, 101 S.E.2d 295 (1958). 

The word “entry” as used in this sec- 
tion and § 14-134, is synonymous with the 
word “trespass.” It means an occupancy 
Or possession contrary to the wishes and 
in derogation of the rights of the person 
having actual or constructive possession. 
State v. Clyburn, 247 N.C. 455, 101 S.E.2d 
295 (1958). 

A peaceful entry negatives liability un- 
der this section. State v. Clyburn, 247 N.C. 
455, 101 S.E.2d 295 (1958). 

But One Who Remains after Being Di- 


1B NC—15 


rected to Leave Is Guilty of Wrongful 
Entry.—In applying this section, one who 
remains after being directed to leave is 
guilty of a wrongful entry even though the 
original entrance was peaceful and autho- 
rized. State v. Clyburn, 247 N.C. 455, 101 
S.E.2d 295 (1958); State v. Avent, 253 
N.C. 580, 118 S.E.2d 47 (1961). 


Where persons of the negro race en- 
tered that part of the premises of a private 
enterprise reserved for white clientele, and 
refused to leave upon order of the propri- 
etor, they were guilty of a wrongful entry 
within the meaning of this section, even 
though their original entrance was peace- 
ful. State v. Clyburn, 247 N.C. 455, 101 
S.E.2d 295 (1958); State v. Avent, 253 
N.C. 580, 118 S.E.2d 47 (1961). 


Force. — Actual force or appearances 
tending to inspire a just apprehension of 
violence is necessary to constitute the of- 
fense. A forcible entry is not proved by 
evidence of a mere trespass; there must 
be proof of such force, or at least such 
show of force, as is calculated to pre- 
vent resistance. State vy. Leary, 136 N.C. 
578, 48 S.E. 570 (1904); State v. Daven- 
Port 150 N.C. 596,. 72'S: B7 (1911). So 
riding into the yard of a house occupied 
by a woman and remaining there cursing 
her constitutes force. State v. Davenport, 
supra. But where a person, in the absence 
of the prosecutor, merely unlocked and 
took off the lock put on by the prosecutor 
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and put his own lock on, without breaking 
anything or doing any violence, and com- 
mitted no violence upon the return of the 
prosecutor, he is not guilty of forcible 
entry and detainer. State v. Leary, supra. 

To convict one of the crime of forcible 
trespass, it is essential for the State to 
establish an entry with such force as to 
be “apt to strike terror’ to the prosecutor 
whose possession was disturbed. State v. 
Cooke, 246 N.C. 518, 98 S.E.2d 885 (1957). 

Same—Title No Excuse.—The right or 
title to land cannot be vindicated with the 
bludgeon, but the party who claims the 
better title must, if it be denied or the 
actual possession of the land be refused, 
upon a lawful demand made for the same, 
resort to the peaceful methods and pro- 
cesses of the law for his redress and the 
recovery of his property. If, instead of 
pursuing this course, he elects to use vio- 
lence, the law holds him criminally re- 
sponsible for his act. State v. Webster, 
121 N.C. 586, 28 S.E. 254 (1897), where 
it is said: “As forcible trespass is essen- 
tially an offense against the possession of 
another and does not depend upon the 
title, it is proper to exclude evidence of 
title in defendants on trial under an in- 
dictment for such offense.” State v. Dav- 
enport, 156 N.C. 596, 72 S.E. 7 (1911). 

Original Entry Unlawful—In order to 
convict of a misdemeanor under the pro- 
visions of this section it is not neces- 
sary that the act of going on the lands 
be unlawful, if the accused thereafter 
have in overpowering numbers cursed 
and abused the one in lawful possession, 
using threatening and abusive language. 
State v. Fleming, 194 N.C. 42, 138 S.E. 
342 (1927). 

Same—Title Not Invalid—The offense 
of forcible trespass under this section, 
does not involve title to the premises, 
but is directed against the possession, and 
when the possession is in the prosecuting 
witness, and the entry is made in such a 
manner with such show of force, after 
being prohibited by the prosecuting wit- 
ness, as tends to a breach of the peace, 
it is sufficient for conviction. State v. 
Earp, 196 N.C. 264, 144 S.E. 23 (1928). 

Extent of Liability of Title Holder.— 
The court quoting from Reeder v. Purdy, 
41 Ill. 279, says: “The reasoning upon 
which we rest our conclusion lies in the 
briefest compass, and is hardly more than 
a simple syllogism. The statute of forci- 
ble entry and detainer, not in terms, but 
by necessary construction, forbids a forci- 
ble entry, even by the owner, upon the 
actual possession of another. Such entry 
is, therefore, unlawful. If unlawful, it is 
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a trespass, and an action for the trespass 
must necessarily lie. . . . Although the 
occupant may maintain trespass against 
the owner for a forcible entry, yet he can 
only recover such damages as have di- 
rectly accrued to him from injuries done 
to his person or property through the 
wrongful invasion of his possession, and 
such exemplary damages as the jury may 
(under proper instructions) think proper 
to give. But a person having no title to 
the premises clearly cannot recover dam- 
ages for any injury done to them by 
him who has the title.” Mosseller v. Dea- 
ver, 106 N.C. 494, 11 S.E. 529 (1890). 

Actual Possession Necessary.—The es- 
sential element of the offense of forcible 
entry is that the lands, etc., must be in the 
actual possession of him whose possession 
is charged to have been interferred with. 
To constitute actual possession, there 
must be an actual exercise of authority 
and control over the land, either in per- 
son or by the family or servants of the 
person alleged to be in possession. He 
need not at all times be personally pres- 
ent on the premises. State v. Bryant, 103 
N.C. 436, 9 S.E. 1 (1889). 

The element of actual possession must 
be charged in the indictment. State v. Bry- 
ant, 103 N.C. 436, 9 S.E. 1 (1889). It is 
a sufficient compliance with this rule to 
allege that the owner was “then and there 
in peaceable possession.” State v. Eason, 
70 N.C. 88 (1874). 

This section is designed to protect ac- 
tual possession only, and it is no defense 
that the accused has title to the locus in 
quo if the prosecutor be in actual posses- 
sion of it. State v. Baker, 231 N.C. 136, 
56 S.E.2d 424 (1949). 

It is necessary to allege and establish 
actual possession in the prosecutor. State 
v. Cooke, 246 N.C. 518, 98 S.E.2d 885 
(1957). 

Right of Tenant at Sufferance——Where 
the possession of the prosecutor in forci- 
ble entry and detainer is only by suffer- 
ance, the prosecution cannot be sustained. 
State v. Leary, 136 N.C. 578, 48 S.E. 570 
(1904). 

No Accessories.—In misdemeanors there 
are no accessories, and those who were 
present in numbers, some armed with 
axes and others with guns, while one of 
their number caused the prosecutor’s 
agents to abandon the locus in quo, were 
his aiders and abettors and equally guilty 
of forcible trespass. State v. Davenport, 
156 N.C. 596, 72 S.E. 7 (1911). 

Jurisdiction of a Justice of the Peace.— 
The distribution of judicial powers by 
former Article IV of the Constitution was 
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a virtual repeal of all laws giving jurisdic- 
tion to justices of the peace in case of 
forcible entry and detainer, except for the 
binding of trespassers to the superior court 
to answer a criminal charge. State v. Yar- 
borough, 70 N.C. 250 (1874); Atlantic T. & 
O.R.R. v. Sharpe, 70 N.C. 509 (1874). 
Entry under Void Warrant. — Where 
four or more men enter upon premises in 
the actual possession of another by virtue 
of a warrant and proceedings before a 


§ 14-127. Wilful and wanton in 
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magistrate, which are a nullity, and eject 
such person and his family from the house 
they were occupying, they are guilty of a 
forcible trespass. State vy. Yarborough, 70 
N.C, 250 (1874); Atlantic T. & Ore Ry 
Johnston, 70 N.C. 348 (1874). 

Applied in State v. Dove, 261 N.C. 366, 
134 S.E.2d 683 (1964). 

Cited in State v. Cooke, 248 N.C. 485, 
103 S.E.2d 846 (1958). 


jury to real property.—If any person 


shall wilfully and wantonly damage, injure or destroy any real property whatso- 
ever, either of a public or private nature, he shall be guilty of a misdemeanor and 
shall be punished by fine or imprisonment or both, in the discretion of the court. 
(R..C., c. 34, s.111; 1873-4, c 176, s. 5; Code, s. 1081; Rev., s. 3677; C. 1S. 


4301 ; 1967, c. 1083.) 

Editor’s Note.—The 1967 amendment re- 
wrote this section. 

Former Law. — See State v. Childress, 


267 N.C. 85, 147 S.E.2d 595 (1966); State 
v. Fisher, 270 N.C. 315, 154 S.E.2d 333 
(1967). 


§ 14-128. Injury to trees, crops, lands, etc., of another,—Any person, 
not being on his own lands, who shall without the consent of the owner thereof, wil- 
fully commit any damage, injury, or spoliation to or upon any tree, wood, under- 
wood, timber, garden, crops, vegetables, plants, lands, springs, or any other matter 
or thing growing or being thereon, or who cuts, breaks, injures, or removes any 
tree, plant, or flower, shall be guilty of a misdemeanor and, upon conviction, shail 
be fined not exceeding five hundred dollars ($500.00) or imprisoned not exceeding 
six (6) months, or both in the discretion of the court: Provided, however, that this 
section shall not apply to the officers, agents, and employees of the State Highway 
Commission while in the discharge of their duties within the right-of-way or ease- 


ment of the Commission. (Ex. Sess. 1924 


S00, 8):1,5°1969) '¢. 22) s)/1.) 


Editor’s Note. — By virtue of Session 
Laws 1957, c. 65, § 11, “State Highway 
Commission” was substituted for “State 
Highway and Public Works Commission.” 

The 1869 amendment substituted “not 
exceeding five hundred dollars ($500.00) or 
imprisoned not exceeding six (6) months, or 
both in the discretion of the court” for “not 
exceeding fifty dollars ($50.00) or im- 


§ 14-128.1. Unauthorized cutting, digging, 


»¢. 94; 1957, c. 65, s. 11; ¢. 754; 1965, c. 


prisoned not exceeding thirty (30) days.” 

It was said in 3 N.C.L. Rev. 25 that it 
is hoped that this section may prevent the 
laying waste of gardens, flowers, etc., by 
tourists who are not in the habit of regard- 
ing another’s property rights and who 
usually leave trash and garbage at every 
place they stop to eat. 


removal or transporta- 


tion of certain ornamental plants and trees.—(a) As used in this section, 
the words “ornamental plants or trees” shall mean any venus fly trap (Dionaea 
muscipula), trailing arbutus, American holly, white pine, red cedar, balsam, hem- 
lock or other coniferous trees, flowering dogwood, mountain laurel, rhododendron, 
ground pine, Christmas greens, Judas tree, leucothea, azalea, or any other orna- 
mental plant or ornamental tree, or any part thereof. 

(b) No person shall cut, dig up, break off or otherwise sever from the lands 
of another within this State any ornamental plants or trees without first procur- 


ing and having in his possession a bill of sale or written permit executed by 
the owner or the duly authorized agent of the owner of the land from which 
such ornamental plants or trees are being cut, dug up, broken off or otherwise 
severed. 

(c) No person shall transport on the streets, highways or public roads of the 
State more than two ornamental plants or trees taken from the lands of another 
in this State without having in his possession a bill of sale for the purchase there- 
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of, if purchased, or written permit, if acquired pursuant to such permit: Pro- 
vided, however, this paragraph shall not apply to common carriers. 

(d) Such bill of sale or written permit described above shall be carried by the 
person having possession of said ornamental plants or trees and be exhibited to 
any duly authorized law enforcement officer at his request; provided that it shall 
not be necessary for the owner or duly authorized agent of the owner of the 
land from which said ornamental plants or trees were taken to carry a Dill of 
sale or written permit. 

(e) This section shall not apply to the owner or duly authorized agent of the 
owner of the land from which said ornamental plants or trees were taken: Pro- 
vided, further, no person charged with violating this section shall be convicted 
if he produces at the trial the bill of sale or permit described in this section with 
respect to the transaction in question regardless of whether such bill of sale or 
written permit was secured before or subsequent to the time of the alleged viola- 
tion of this section. 

(f) Any person violating the provisions of this section shall be guilty of a 
misdemeanor and upon conviction thereof shall be fined or imprisoned in the dis- 
cretion of the court; provided that the terms of this section shall apply only to 
the following counties: Alleghany, Ashe, Avery, Buncombe, Burke, Caldwell, 
Cherokee, Clay, Craven, Dare, Davidson, Forsyth, Franklin, Gaston, Graham, 
Guilford, Haywood, Henderson, Hoke, Jackson, Lenoir, Macon, Madison, Mc- 
Dowell, Mecklenburg, Mitchell, Pitt, Polk, Randolph, Stokes, Swain, Transyl- 
vania, Wake, Watauga, Wayne, Wilkes and Yancey. (1963, c. 603.) 


§ 14-129. Taking, etc., of certain wild plants from land of another. 
—No person, firm or corporation shall dig up, pull up or take from the land of 
another or from any public domain, the whole or any part of any venus fly trap 
(Dionaea muscipula), trailing arbutus, American holly, white pine, red cedar, 
hemlock or other coniferous trees, or any flowering dogwood, any mountain laurel, 
any rhododendron, or any ground pine, or any Christmas greens, or any Judas 
tree, or any leucothea, or any azalea, without having in his possession a permit to 
dig up, pull up or take such plants, signed by the owner of such land, or by his 
duly authorized agent. Any person convicted of violating the provisions of this 
section shall be fined not less than ten dollars ($10.00) nor more than fifty dol- 
lars ($50.00) for each offense. The provisions of this section shall not apply to 
the counties of Cabarrus, Carteret, Catawba, Cherokee, Chowan, Cumberland, 
Currituck, Dare, Duplin, Edgecombe, Franklin, Gaston, Granville, Hertford, 
McDowell, Pamlico, Pender, Person, Richmond, Rockingham, Rowan and Swain. 
(1941) cP253 ; 1951)'c"367, 5.151953; "ce. 251, 962; 1961, c. 1021; 1967, c. 355.) 

Local Modification. — Avery, Mitchell leted “Mitchell” from the list of counties in 
and Watauga: 1867, c. 355. the last sentence. 
Editor’s Note.—The 1967 amendment de- 


§ 14-129.1. Selling or bartering venus flytrap.—tIn order to prevent 
the extinction of the rapidly disappearing rare and unique plant known as the 
venus flytrap (Dionaea muscipula), it shall be unlawful for any person, firm or 
corporation to sell or barter or to export for sale or barter, any venus flytrap 
plant or any part thereof. Any person, firm or corporation violating the provi- 
sions of this section shall be guilty of a misdemeanor punishable by a fine not to 
exceed five hundred dollars ($500.00), imprisonment for not more than six 
months, or both: Provided, this section shall not apply to the sale or exportation 
of the venus flytrap plant for the purposes of scientific experimentation or study 
when such sale or export for such purposes has been authorized in writing by 
the Department of Conservation and Development. Provided further, that this 
section shall not prevent any person from selling or exporting for sale any venus 
flytrap plant which such person. has cultivated domestically under controlled con- 
ditions if the person so cultivating such plants has obtained his original stock of 
plants either from his own land or from some lawful seller and has obtained written 
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authorization for selling such plants from the Department of Conservation and 
Development. (1951, c. 367, s. 2; 1957, c. 334; 1969, c. 1224, s. 119) 

Editor’s Note. — The 1969 amendment provision that the violator be fined or im- 
substituted the present provisions as to  prisoned in the discretion of the court. 
punishment in the second sentence for a 


§ 14-130. Trespass on public lands.—If any person shall erect a build- 
ing on any public lands before the same shall have been sold or granted by the 
State, or on any lands belonging to the State Board of Education before the same 
shall have been sold and conveyed by them, or cultivate or remove timber from 
any of such lands, he shall be guilty of a misdemeanor. Moreover, the State 
Board of Education can recover from any person cutting timber on its land three 
times the value of the timber which is cut. When any person shall be in posses- 
sion of any part of such land, it shall be the duty of the sheriff of the county in 
which the land is situated, and he is hereby required, to give notice in writing to 
such person, commanding him to depart therefrom forthwith; and if the person 
in possession, upon being so notified, shall not, within two weeks after the time of 
notice, remove therefrom, the sheriff is required to remove him immediately, and 
if necessary he shall summon the power of the county to assist him in so doing. 
(1829, ¢. 1190) Bo Rescle42uer6..s. 49 RW~G..-0. 34. 5242:; Code, s. 1121; Rev., s. 
3746 ; 1909, c. 891; C. S., s. 4302.) 

Cited in Eastern Carolina Land, Lumber missioners of Craven County, 118 N.C. 112, 
& Mfg. Co. v. State Board of Educ. 101 24 S.E. 778 (1896). 
BECia5.7 SE... 572) 4888) a Worth vs Com= 


§ 14-131. Trespass on land under option by the federal govern- 
ment.—On lands under option which have formally or informally been offered 
to and accepted by the North Carolina Department of Conservation and Develop- 
ment by the acquiring federal agency and tentatively accepted by said Department 
for administration as State forests, State parks, State game refuges or for other 
public purposes, it shall be unlawful to cut, dig, break, injure or remove any tim- 
ber, lumber, firewood, trees, shrubs or other plants; or any fence, house, barn or 
other structure; or to pursue, trap, hunt or kill any bird or other wild animals or 
take fish from streams or lakes within the boundaries of such areas without the 
written consent of the local official of the United States having charge of the 
acquisition of such lands. 

Any person, firm or corporation convicted of the violation of this section shall 
be guilty of a misdemeanor and shall be subject to a fine of not more than fifty 
dollars or to imprisonment for not to exceed thirty days, or to both such fine and 
imprisonment. 

The Department of Conservation and Development through its legally appointed 
forestry, fish and game wardens is hereby authorized and empowered to assist 
the county law-enforcement officers in the enforcement of this section. (1935, c. 


317.) 


§ 14-132. Disorderly conduct in and injuries to public buildings and 
facilities.—(a) It is a misdemeanor if any person shall: 


(1) Make any rude or riotous noise, or be guilty of any disorderly conduct, 
in or near any public building or facility; or 

(2) Unlawfully write or scribble on, mark, deface, besmear, or injure the 
walls of any public building or facility, or any statue or monument sit- 
uated in any public place; or 

(3) Commit any nuisance in or near any public building or facility. 


(b) Any person in charge of any public building or facility owned or controlled 
by the State, any subdivision of the State, or any other public agency shall have 
authority to arrest summarily and without warrant for a violation of this section. 

(c) The term “public building or facility” as used in this section includes any 
building or facility which is: 
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(1) One to which the public or a portion of the public has access and is 
owned or controlled by the State, any subdivision of the State, any 
other public agency, or any private institution or agency of a chari- 
table, educational, or eleemosynary nature; or 

(2) Dedicated to the use of the general public for a purpose which is primarily 
concerned with public recreation, cultural activities, and other events 


of a public nature or character. 


The term “building or facility” as used in this section also includes the surround- 
ing grounds and premises of any building or facility used in connection with the 
operation or functioning of such building or facility. 

(d) Any person who violates any provision of this section is guilty of a mis- 
demeanor punishable by a fine not to exceed five hundred dollars ($500.00), im- 
prisonment for not more than six months, or both. (1829, c. 29, ss. 1, 2; 1842, c. 
a7 ORY C., ¢:. 103;'ssi'7# S¥ Godes!s°2308  Révss."3742771915, 4269 Se Sas. 
4303; 1969, c. 869, s. 714; c. 1224, s. 2.) 

Editor’s Note. — The first 1969 amend- 
ment rewrote this section. 

The second 1969 amendment provided 
the same punishment (the fine not to ex- 


ceed $500, imprisonment for not more than 
six months, or both) as is provided in sub- 
section (d) of the section as rewritten by 
the first 1969 amendment. 


§ 14-132.1. Demonstrations or assemblies of persons kneeling or 
lying down in public buildings.—Ii any person, persons, group or assembly of 
persons, after being forbidden to do so by the supervisor, keeper, custodian or 
person in charge of any public building of the State or of any county or municipal- 
ity shall go or enter into such public building so owned by the State, county or 
municipality or shall enter upon the lands in or near any such public building and 
shall engage in sitting, kneeling, lying down or inclining so as to obstruct the 
ingress or egress of members of the public in the use of said building for normal 
business affairs or who shall congregate, assemble or by groups or formations, 
whether organized or unorganized, or by any method or manner whatsoever, so as 
to block or interfere with the customary, normal use of said building or the land 
or grounds in, around and adjacent to said building, such person or persons shall 
be guilty of a misdemeanor, and upon conviction, plea of guilty or nolo contendere, 
shall be punished by a fine of not more than five hundred dollars ($500.00) or 
imprisonment of not more than six months, or both, in the discretion of the court. 


(1965, c. 1183; 1969, c. 740.) 


Editor’s Note. — The 1969 amendment 
substituted “of not more than five hundred 
dollars ($500.00) or imprisonment of not 
more than six months, or both, in the dis- 


fifty dollars ($50.00) or by imprisonment 
not to exceed thirty days, or both such 
fine or imprisonment” at the end of the 
section. 


cretion of the court” for “not to exceed 


§ 14-133. Erecting artificial islands and lumps in public waters.— 
If any person shall erect artificial islands or lumps in any of the waters of the 
State east of the Atlantic Coast Line Railroad running from Wilmington to 
Weldon by way of Burgaw, Warsaw, Goldsboro, Wilson, Rocky Mount, and 
Halifax (formerly the Wilmington and Weldon Railroad) and running from 
Weldon to the North Carolina-Virginia State boundary by way of Garysburg and 
Pleasant Hill (formerly the Petersburg and Weldon Railroad), he shall be guilty 
of a misdemeanor punishable by a fine not to exceed five hundred dollars ($500.00), 
imprisonment for not more than six months, or both. (1883, c. 109; Code, s. 986; 
Rev., s. 3543; C. S., s. 4304; 1969, c. 1224, s. 1.) 


Editor’s Note. — The 1969 amendment 
added, at the end of the section, ‘“punish- 
able by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not 


more than six months, or both.” 
Quoted in Gaither v. Albemarle Hosp., 
235 N.C. 431, 70 S.E.2d 680 (1952). 
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§ 14-134. Trespass on land after being forbidden; license to look 
for estrays.—lIf any person after being forbidden to do so, shall go or enter 
upon the lands of another, without a license therefor, he shall be guilty of a mis- 
demeanor, and on conviction, shall be guilty of a misdemeanor punishable by a 
fine not to exceed five hundred dollars ($500.00), imprisonment for not more than 
six months, or both: Provided, that if any person shall make a written affidavit 
before a justice of the peace of the county that any of his cattle or other livestock 
(which shall be specially described in such affidavit) have strayed away, and that 
he has good reason to believe that they are on the lands of a certain other person, 
then the justice may, in his discretion, allow the affant to enter on the premises 
of such person with one or more servants, without firearms, in the daytime 
(Sunday excepted), between the hours of sunrise and sunset, and make search 
for his estrays for such limited time as to the justice shall appear reasonable. The 
only effect of such license shall be to protect the persons entering from indict- 
ment therefor, and the license shall have this effect only where it is made bona 
fide and the entry is effected without any damage except such as may be nec- 
essary to conduct the search. (1866, c. 60; Code, s. 1120; Rev., s. 3688; C. S., 


s. 4305; 1963, c. 1106; 1969, c. 1224, s. 12.) 


Cross References.—As to forcible tres- 
pass, see § 14-126. 

Editor’s Note. — The 1969 amendment 
substituted the present provisions for pun- 
ishment in the first sentence for a provi- 
sion authorizing punishment by fine or im- 
prisonment, or both, in the discretion of 
the court. 

For note as to trespass prosecution not 
being discrimination by State, see 37 
N.C.L. Rev. 73 (1958). For discussion of 
the distinctions between the common-law 
crime of forcible trespass to real property 
and entry after being forbidden, see 39 
N.C.L. Rev. 121 (1961). 


For article dealing with the legal prob- 
lems in southern desegregation, see 43 
N.C.L. Rev. 689 (1965). 

Constitutionality.—This section and § 14- 
126 may not be held unconstitutional] on the 
ground that they constitute State action, 
enforcing discrimination on the basis of 
Tace, since the statutes merely provide pro- 
cedure for protection against trespassers 
iu behali of those in the peaceful possession 
of private property without regard to race, 
and the application of the statute in a par- 
ticular instance for the protection of the 
clear legal right of racial discrimination ap- 
pertaining to the ownership and possession 
of private property is not State action en- 
forcing segregation. State v. Avent, 253 
N.C. 580, 118 S.E.2d 47 (1961). 


Abatement of Pending Convictions by 
Civil Rights Act—See Blow v. North 
Carolina, 379 U.S. 684, 84 S. Ct. 635, 
13 L. Ed. 2d 603 (1965). 


Since the Civil Rights Act of 1964 for- 
bids discrimination in places of public ac- 
commodation and removes peaceful at- 
tempts to be served on an equal basis 
from the category of punishable activities, 
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pending convictions for violation of this 
section are abated by passage of the act, 
even though the conduct involved occurred 
prior to its enactment. Blow v. North Car- 
olina, 379 U.S. 684, 85 S. Ct. 635, 13 L. 
Ed. 2d 603 (1965). 

This statute is not too vague and indefi- 
nite to be enforceable because it does not 
use the specific words that the person for- 
bidding the entry shall identify himself. 
This is a matter of proof. State v. Avent, 
253 N.C. 580, 118 S.E.2d 47 (1961). 

Essential Ingredients of Offense.—To 
constitute trespass on the land of another 
after notice or warning under this section, 
three essential ingredients must coexist: 
(1) The land must be the land of the 
prosecutor in the sense that it is in either 
his actual or constructive possession; (2) 
the accused must enter upon the land in- 
tentionally; and (3) the accused must do 
this after being forbidden to do so by the 
prosecutor. State v. Baker, 231 N.C. 136, 
56 S.E.2d 424 (1949); State v. Avent, 253 
N.C. 580, 118 S.E.2d 47 (1961). 

To constitute the offense forbidden by 
this section and with which defendants are 
charged there must be an entry on land 
after being forbidden; and such entry must 
be wilful, and not from ignorance, acci- 
dent, or under a bona fide claim of right or 
license. State v. Cobb, 262 N.C. 262, 136 
S.E.2d 674 (1964). 

This section is designed to protect pos- 
session regardless whether it be actual or 
constructive. State v. Baker, 231 N.C. 
136, 56 S.E.2d 424 (1949). 

Entry under Claim of Right.—One who 
enters upon the land of another under a 
bona fide claim of right is guilty of no 
criminal offense. State v. Crosset, 81 N.C. 
579 (1879). Mere belief of the claim is 
not sufficient, there must be proof of title 
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or evidence of a reasonable belief of the 
existence of the right of entry. State v. 
Fisher, 109 N.C. 817, 13 S.E. 878 (1891); 
State vs.Durham) (121 N:C. 546, 28. S.E: 
22 (1897). This bona fide claim of right 
must be passed on by a jury before defen- 
dant can be convicted. State v. Wells, 142 
N.C. 590, 55 S.E. 210 (1906). But the 
question will not be submitted as a mere 
abstraction; there must be evidence of a 
claim or of facts giving rise to a reasonable 
and bona fide claim. State v. Faggart, 170 
NEG iS S745... 31 (191.5), 

It must be noted that entry under a 
claim of right is a defense only in a crimi- 
nal action, as ignorance of a trespasser 
will not exonerate him from civil liability. 
State v. Whitener, 93 N.C. 590 (1885). 

In a prosecution under this section, even 
though the State establish that defendant 
intentionally entered upon land in the ac- 
tual or constructive possession of prose- 
cutor after being forbidden to do so by 
the prosecutor, and thus established as an 
ultimate fact that defendant entered the 
locus in quo without legal right, defen- 
dant may still escape conviction by show- 
ing as an affirmative defense that he en- 
tered under a bona fide claim of right, i.e., 
that he believed he had a right to enter, 
and that he had reasonable grounds for 
such belief. State v. Baker, 231 N.C. 136, 
56 S.E.2d 424 (1949). 


Good faith in making the entry is a de- 
fense. State v. Cooke, 246 N.C. 518, 98 
S.E.2d 885 (1957). 

An entry under a bona fide claim of 
right avoids criminal responsibility under 
this section though civil liability may re- 
main. State v. Clyburn, 247 N.C. 455, 101 
S.E.2d 295 (1958). 


As a defense to a charge under this sec- 
tion, it is sufficient for defendants to estab- 
lish that they entered under a bona fide 
belief of a right to so enter, which belief 
had a reasonable foundation in fact, but 
the burden is on the defendant to establish 
facts sufficient to excuse his wrongful con- 
duct. State v. Cooke, 248 N.C. 485, 103 
S.E.2d 846 (1958). 


A mere belief on the part of a trespasser 
that he had a claim of right or license will 
not protect him; he must satisfy the jury 
that he had reasonable grounds for such 
belief. State v. Cobb, 262 N.C. 262, 136 
S.E.2d 674 (1964). 


Land Sought to Be Condemned.—An 
indictment for willful trespass under this 
section will lie against an employee of a 
railroad company for an entry after being 
forbidden on land which the company is 
seeking to condemn, the entry being for 
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the purpose of constructing the road and 
before an appraisement has been made, al- 
though a restraining order against such a 
trespass would be refused. State v. Wells, 
142 N.C. 590, 55 S.E. 210 (1906). 

Entry by Husband on Wife’s Property.— 
A husband is not subject to the rule of 
this section, in regard to property of his 
wife, and although she may forbid him 
to enter he may enter nevertheless. State 
v.) Jones, 132) N.Cy 1043,¢ 437 S.B 29939 
(1903). 

Entry as Servant.—Upon the trial un- 
der an indictment for trespass on lands 
after being forbidden, it is no defense to 
show that defendant acted under the in- 
structions of his superior officer of a rail- 
road company in entering upon the lands 
to construct a railroad. Evidence that 
such superior officer therein acted by the 
advice of counsel learned in the law is in- 
competent. State v. Mallard, 143 N.C. 666, 
57 S.E. 351 (1907). 

One who enters upon the land of an- 
other, after being forbidden, as the ser- 
vant, and at the command of a bona fide 
claimant, is not guilty of any criminal of- 
fense. State v. Winslow, 95 N.C. 649 
(1886). 

Entry by Former Tenant to Gather 
Crops.—For a conviction under the pro- 
visions of this section for unlawful tres- 
pass on lands after being forbidden, it is 
not alone sufficient to show that the tres- 
pass had been forbidden, when there is 
evidence tending to show that the tres- 
passer peacefully entered upon a claim of 
title, founded upon a reasonable belief 
that he had the right to go upon the 
lands; and a peremptory instruction to 
find the prisoner guilty upon the evidence 
is held as error, there being evidence that 
the trespasser had been a tenant upon the 
lands of the prosecutor, and had entered 
upon the lands to gather the crops he had 
sown and cultivated, after he had moved 
to another place with the intention to re- 
turn for this purpose, believing he had the 
right, though forbidden to do so by the 
prosecutor. State v. Faggart, 170 N.C. 737, 
87 S.E. 31 (1915). 

Entry as Guest of Tenant.—One for- 
bidden by the landlord to enter his land 
is not guilty under this section if he en- 
ters a part of the land in the possession 
of a tenant and as a guest of the tenant. 
State v. Lawson, 101 N.C. 717, 7 S.E. 905 
(1888). 

License to Enter Must Be Negatived in 
Indictment.—In an indictment for enter- 
ing on the land of another and taking 
therefrom turpentine, etc., it is necessary 
that a “license so to enter” should be dis- 


456 


§ 14-134 


tinctly negatived as an essential part of 
the description of the offense. State v. 
Bullard, 72 N.C. 445 (1875). 

An indictment in which it is charged 
that the defendant did unlawfully enter 
upon the premises of the prosecutors, he, 
the said defendant, having been forbidden 
to enter on said premises, and not having 
a license so to enter, etc., is sufficient. 
State v. Whitehurst, 70 N.C. 85 (1874). 

An indictment is fatally defective if it 
does not charge that the entry was “with- 
out a license therefor.” State v. Smith, 263 
N.C. 788, 140 S.E.2d 404 (1965). 


Possession is an essential element of the 
crime. If the State fails to establish that 
prosecutor has possession (actual or con- 
structive) no crime has been established. 
State v. Cooke, 246 N.C. 518, 98 S.E.2d 
885 (1957). 

It Must Be Alleged and the Proof Must 
Correspond.—It is necessary to allege in 
the warrant or bill of indictment the right- 
ful owner or possessor of the property, 
and the proof must correspond with the 
charge. If the rightful possession is in one 
other than the person named in the war- 
rant or bill, there is a fatal variance. State 
v. Cooke, 246 N.C. 518, 98 S.E.2d 885 
(1957). 

Entry When Sober after Entry While 
Intoxicated Forbidden.—_Where defendant’s 
evidence in a prosecution for trespass was 
to the effect that the prosecutrix had for- 
bidden him the premises only when he was 
intoxicated and that on the occasion in 
question he was sober, his testimony, if the 
jury found it to be true, would entitle him 
to an acquittal, and he is entitled to an in- 
struction on the legal effect of his evidence. 
State v. Keziah, 269 N.C. 681, 153 S.E.2d 
365 (1967). 

Court Having Jurisdiction—Justices of 
the peace have exclusive original jurisdic- 
tion of the offense under this section. 
State v. Dudley, 83 N.C. 660 (1880). 

In State v. Presley, 72 N.C. 204 (1875), 
the rule at that time was held to be that 
justices of the peace and superior courts 
had concurrent jurisdiction and after six 
months the superior court had exclusive 
jurisdiction. In State v. Edney, 80 N.C. 
360 (1879), the court held that because 
of the wording of the statute and former 
Article IV of the Constitution justices of 
the peace had no jurisdiction. These ir- 
regularities were removed by legislation, 
and State v. Dudley, supra, construed this 
section as it was no doubt originally in- 
tended by the legislature to be construed. 

Warrant May Be Amended.—The supe- 
rior court has power to amend, after ver- 
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dict, a warrant brought by appeal of de- 
fendant from a justice’s court, charging 
defendant with going upon the land of 
another, after being forbidden to do so, 
so as to charge that the entry was “willful 
and unlawful,” and to make the charge 
conclude, “against the peace and dignity 
of the State.” State v. Smith, 103 N.C. 
410, 9 S.E. 200 (1889). 

Warrant with Affidavit Attached—A 
warrant for trespass will not be quashed 
because it does not contain the necessary 
descriptive words of the allegal offense, 
when it refers to an “annexed affidavit” 
in which all the essential averments are 
made, as the reference to the affidavit 
makes it a part of the warrant. State v. 
Winslow, 95 N.C. 649 (1886). 

Evidence Not Establishing Prosecutor’s 
Possession.—Where, in a prosecution un- 
der this section the only evidence offered 
by the State as to title of prosecutor is 
oral testimony that prosecutor had pur- 
chased the property, and the only evi- 
dence of possession was that prosecutor 
had warned defendant to stay off the land 
and had entered upon the land tempora- 
rily on a single occasion to erect a barbed 
wire fence thereon, held, defendant’s mo- 
tion to nonsuit should have been granted, 
since the evidence is insufficient to estab- 
lish prosecutor’s possession of the land 
within the meaning of this section. State 
v. Baker, 231 N.C. 136, 56 S.E.2d 424 
(1949). 

Amendment as to Possession Consti- 
tutes Fatal Variance—On appeal to the 
superior court from conviction on a war- 
rant charging trespass on the property of 
one person after being forbidden, the al- 
lowance of an amendment to charge the 
property was in the possession of a differ- 
ent person results in the charge of an en- 
tirely different crime and constitutes a fatal 
variance. State v. Cooke, 246 N.C. 518, 
98 S.E.2d 885 (1957). 

What Constitutes State Action—An in- 
spection report form, promulgated by the 
State Board of Health under §§ 72-46 
through 72-49, making provisions for toilet 
facilities “for each sex and race” was held 
sufficient to constitute State action de- 
priving the operator of a restaurant of a 
freedom of choice with respect to the pa- 
trons he could serve. State v. Fox, 263 
N.C. 233, 139 S.E.2d 233 (1964), reversing 
trespass convictions of “sit-in’? demonstra- 
tors. 

The removal of a trespasser, whether he 
be white or negro, from an owner’s prem- 
ises by the police does not constitute State 
action to enforce segregation and is not 
prohibited by the Fourteenth Amendment 
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to the federal Constitution. State v. Cobb, 
262 N.C. 262, 136 S.E.2d 674 (1964). 


The law does not look to the motive of 
a proprietor but to the wrongful invasion 
of his property and to the disturbance of 
his right to undisputed possession. State v. 
Cobb, 262 N.C. 262, 136 S.E.2d 674 (1964). 

“Sit-In” at Department Store Lunch 
Counter. — The operator of a privately 
owned department store has the right to 
discriminate on the basis of race as to those 
he will serve at the lunch counter in such 
store, and a negro who, with knowledge of 
the policy of the store not to serve negroes 
at the lunch counter, seats himself at the 
lunch counter and refuses to leave after re- 
quest, is guilty of trespass. State v. Fox, 
254. N.C. - 9%, : 118 | S.H.2d) 58 (1961), 
remanded Fox vy. North Carolina, 378 U.S. 
587,784 S.Ct 71901, 2. L. Ed. 2d 1032 
(1964). 

In accordance with mandate of the Su- 
preme Court of the United States, convic- 
tion of the defendant of trespass in wilfully 
refusing to leave a restaurant after being 
requested to do so by the management, 
was reversed on the ground that the in- 
spection form of the State Board of Health 
providing for toilet facilities separate for 
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each race constituted State action depriv- 
ing the operator of the restaurant of free- 
dom of choice as to patrons he could serve. 
State v. Fox, 263 N.C. 233, 139 S.E.2d 233 
(1964). 

Trespassing on City-Owned Golf Course. 
—Where negroes were convicted under this 
section for trespassing on a _ city-owned 
golf course, despite trial court’s instructions 
that defendants could not be found guilty 
if they were excluded because of their race, 
and decision was affirmed by the State 
Supreme Court, an appeal to the United 
States Supreme Court was dismissed and 
certiorari denied for want of a federal ques- 
tion, since the judgment of the State Su- 
preme Court was independently and ade- 
quately supported on State procedural 
grounds. Wolfe v. North Carolina, 364 
UiS.14.77, 800Sa.GCt 114827,.45L- Ed. 2d 1650 
(1960). 

Applied in State v. Dove, 261 N.C. 366, 
134 S.E.ed 683 (1964); State v. Marsh, 225 
N.C. 648, 36 S.E.2d 244 (1945). 

Cited in State v. Francis, 261 N.C. 358, 
134 S.E.2d 681 (1964); State v. Holmes, 
120 N.C. 573, 26 S.E. 692 (1897); State v. 
Connor, 142 N.C. 700, 55 S.E. 787 (1906). 


§ 14-134.1. Depositing trash, garbage, etc., on lands of another or 


in river or stream.—lIt shall be unlawful for any person, firm, organization, cor- 
poration, or for the governing body, agents or employees of any municipal corpo- 
ration or county to place, deposit, leave or cause to be placed, deposited or left, 
either temporarily or permanently, any trash, refuse, garbage, debris, litter, plastic 
materials, scrapped vehicle or equipment, or waste materials of any kind upon the 
lands of another without first obtaining written consent of the owner thereof, or to 
deposit any of such materials in any river or stream. Provided, it shall not be un- 
lawful to deposit such materials upon a public dump maintained by a municipality 
or county. ; 


A violation of this section shall constitute a misdemeanor and is punishable by a 
fine of not more than five hundred dollars ($500.00) or by imprisonment of not 
more than six (6) months, or both, in the discretion of the court. (1965, c. 300, ss. 
B51 969... a2 esa a 

Editor’s Note—The 1969 amendment 
inserted “or county” near the beginning of 
the first sentence, added “or county” at 


the end of the second sentence and re- 
wrote the second paragraph. 


§ 14-135. Cutting, injuring, or removing another’s timber.—lf any 
person not being the bona fide owner thereof, shall knowingly and wilfully cut 
down, injure or remove any standing, growing or fallen tree or log, the property 
of another, he shall be guilty of a misdemeanor, and shall be punished by a fine 
or imprisonment, or both, in the discretion of the court. (1889, c. 168; Rev., s. 
3687; C. S., s. 4306; 1957, c. 1437, s. 1.) 

Local Modification. — Burke, Caldwell, 
Cherokee: C.S. 4307, 4308; Duplin: 1929, 
c. 174; Granville: 1965, c. 570; McDowell, 
Mitchell, Watauga, Wilkes, Yadkin: C.S. 
4307, 4308. 


Cross Reference——As_ to 
wood from land, see § 14-80. 
Prosecutor’s Ownership of Land Es- 
sential—The crime of unlawfully cutting, 
injuring or removing another’s timber as 
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defined by this section is an offense 
against the freehold rather than the pos- 
session, and ownership of the property by 
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the prosecutor is a sine qua non to con- 
viction. State v. Baker, 231 N.C. 136, 56 
S.E.2d 424 (1949). 


§ 14-136. Setting fire to grass and brushlands and woodlands, — 
If any person shall intentionally set fire to any grassland, brushland or woodland, 
except it be his own property, or in that case without first giving notice to all per- 
sons owning or in charge of lands adjoining the land intended to be fired, and 
without also taking care to watch such fire while burning and to extinguish it 
before it shall reach any lands near to or adjoining the lands so fired, he shall for 
every such offense be guilty of a misdemeanor and shall be fined not less than fifty 
dollars nor more than five hundred dollars, or imprisoned for a period of not less 
than sixty days nor more than four months for the first offense, and for a second 
or any subsequent similar offense shall be imprisoned not less than four months 
nor more than one year. If willful or malicious intent to damage the property of 
another shall be shown, said person shall be guilty of a felony, and shall, upon 
conviction, be punished by imprisonment in the State prison for not less than 
one nor more than five years. This section shall not prevent an action for the 
damages sustained by the owner of any property from such fires. For the pur- 
poses of this section, the term “woodland” is to be taken to include all forest 
areas, both timber and cutover land, and all second-growth stands on areas that 
have at one time been cultivated. Any person who shall furnish to the State evi- 
dence sufficient for the conviction of a violation of this statute shall receive the 


sum of fifty dollars, to be taxed as part of the court costs. Rd AP sel Ds oa CS 
Speke Nek, nr Coulter soda, cote. 53; Rev., s. 3346; 1915, c. 243, ss. 
8, 11; 1919, c. 318; C. S., s. 4309; 1925, c. 61, s. 1; 1943, ¢. 661.) 


Local Modification—Graham: Pub. Loc. 
1933, c. 301; Onslow: 1929, c. 185; 1939, 
c. 160. 

The primary purpose of this section is 
to protect property from fire damage. But 
the enactment is broad enough to include 
setting fire to a grass-covered field. Benton 
v. Montague, 253 N.C. 695, 117 S.E.2d 771 
(1961). 

The primary purpose of this section is to 
protect property. Pickard v. Burlington 
Belt Corp., 2 N.C. App. 97, 162 S.E.2d 
601 (1968). 


This section defines the standard of care 
imposed upon a person who undertakes to 
burn brush, grass, etc., and a violation of 
its provisions constitutes negligence. Pick- 
ard v. Burlington Belt Corp., 2 N.C. App. 
97, 162 S.E.2d 601 (1968). 

This section formerly provided only for 
setting fire to woodland, and one who let 
fire escape while burning other lands was 
not liable, under this section, Averitt v. 
Murrell, 49 N.C. 322 (1857); but was only 
liable for negligence. Cato v. Toler, 160 
N.C. 104, 75 S.E. 929 (1912). In Hall v. 
Crawford, 50 N.C. 3 (1857) it was held 
that “an old field which had turned out 
without any fence around it and which 
had grown up in broom sedge and pine 
bushes” came within the meaning of wood- 
land. This case was pointed out in Achen- 
back v. Johnston, 84 N.C. 264 (1881), as 
stretching the doctrine of liability too far. 


There it was held that a field grown up 
in grass and used as a pasture was not 
woodland. By Public Laws 1915, c. 243, 
this section was made applicable to setting 
fire to grassland and brushland as well as 
woodland, so the prior constructions so 
strictly made in regard to firing woodland 
are no longer applicable as this section 
now seems to cover burning of any lands. 


Care No Defense.—If one firing woods 
fails to give the statutory notice to ad- 
joining owners and damages ensue, the 
cause of action is complete, no matter 
what degree of care may have been 
shown. Lamb v. Sloan, 94 N.C. 534 
(1886); Benton v. Montague, 253 N.C. 695, 
117 S.E.2d 771 (1961). 


Waiver of Notice Bars Damages.—A 
waiver of notice is a sufficient answer to 
an action for damages caused to wood- 
land by fire. Roberson v. Kirby, 52 N.C. 
477 (1860); Lamb v. Sloan, 94 N.C. 534 
(1886). Waiver when made by a tenant 
in common while in possession is also a 
sufficient defense. See Stanland v. Rousk, 
168 N.C. 568, 84 S.E. 845 (1915). 

Waiver by Adjoining Owner No Bar 
to Penalty—When an adjoining owner 
Waives notice of the intended fire such 
waiver does not waive the penalty of this 
section, but is only a waiver of the land- 
owner’s right of action for damages to 
his land caused by the spreading of the 
fire. Lamb v. Sloan, 94 N.C. 534 (1886). 
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Liability to One Not an Adjoining 
Owner.—The notice required by this sec- 
tion applies only to adjoining owners and 
one is not subject to the penalty for fail- 
ure to give notice to one who is not an 
adjoining owner, but by the express terms 
of the statute there is a liability in dam- 
ages for damages to “any property.” See 
Robinson v. Morgan, 118 N.C. 991, 24 
S.E. 667 (1896). 

Firing to Protect Property.—In the 
case of Lamb v. Sloan, 94 N.C. 534 (1886), 
it was held that if one set fire to his 
property to protect it he was not liable 
under the statute in force at that time 
which provided the act must be “wilfull.” 

No Evidence to Show Fire Started by 
Defendant.—Where the evidence tends 
only to show that the fire started on de- 
fendant’s land and spread to the plain- 
tiff’s land, but that the defendant had or- 
dered his employees not to set out a fire 
on account of the dry conditions, and 
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there is neither direct nor circumstantial 
evidence tending to show the fire had 
been started either by the defendant or 
his employees under his authority, a 


judgment as of nonsuit is proper. Sut- 
ton) ‘y», Herrin) (2021).N.C 899,926365.E: 
578 (1932). 


Burning Off Railroad Rights-of-Way.— 
In case of Nizzell v. Bramming Mfg. Co., 
158N.C.. 265,73. 5.34.; 502 (1912), it was 
held under a prior statute, similar in some 
respects to this except that it did not pro- 
vide against burning grassland and brush- 
land, that the statute did not apply to rail- 
roads burning off their rights-of-way that 
were covered with grass and tree tops. 

Action to Recover Penalty.—Action for 
a recovery of penalties provided for by 
this section may be brought before any 
justice of the peace where service can be 
had on the defendant. Fisher v. Bullard, 
109 IN Ge b74. 1300. (99a Loeb 


§ 14-137. Wilfully or negligently setting fire to woods and fields.— 


If any person, firm or corporation shall wilfully or negligently set on fire, or cause 
to be set on fire, any woods, lands or fields, whatsoever, every such offender, upon 
conviction, shall be fined or imprisoned in the discretion of the court. This sec- 
tion shall apply only in those counties under the protection of the State forest 
service in its work of forest fire control. It shall not apply in the case of a land- 
owner firing, or causing to be fired, his own open, nonwooded lands, or fields 
in connection with farming or building operations at the time and in the manner 
now provided by law: Provided, he shall have confined the fire at his own ex- 
pense to said open lands or fields. (1907, c. 320, ss. 4, 5; C. S., s. 4310; 1925, 
cni6 les 1201 941) cS 2589) 

Evidence that the county in which de- 
fendant negligently or wilfully started 


section. State v. Patton, 221 N.C. 117, 19 
S.F.2d 142 (1942). 


forest fires was in charge of the State 
forest service and that this section was 
applicable to the county, defendant havy- 
ing offered no evidence to the contrary, 


Cited in Pickard v. Burlington Belt Corp., 
2 N.C. App. 97, 162 S.E.2d 601 (1968); 
Caldwell Land & Lumber Co. v. Hayes, 
157 N.C. 333, 72 S.E. 1078 (1911). 


was sufficient to show a violation of the 


§ 14-138. Setting fire to woodlands and grasslands with campfires. 
—Any wagoner, hunter, camper or other person who shall kindle a campfire or 
shall authorize another to kindle such fire, unless all combustible material for the 
space of ten feet surrounding the place where such fire is kindled has been re- 
moved, or shall leave a campfire without fully extinguishing it, or who shall ac- 
cidentally or negligently by the use of any torch, gun, match or other instrumen- 
tality, or in any manner whatever, start any fire upon any grassland, brushland 
or woodland without fully extinguishing the same, shall be guilty of a misdemeanor, 
and upon conviction shall be punished by a fine of not less than ten dollars nor 
more than fifty dollars, or by imprisonment not exceeding thirty days. For the 
purposes of this section the term “woodland” is to be taken to include all forest 
areas, both timber and cutover land, and all second-growth stands on areas that 
have at one time been cultivated. (Code, s. 54; 1885, c. 126; Rev., s. 3347; 1913, 
ch. 82 191SH eres ss. 9): 11 > Gu Sars sA5l ls) 

Local Modification—Graham: Pub. Loc. 
1933, c. 301. 


Applied in State v. Powell, 254 N.C. 231, 
118 S.E.2d 617 (1961). 
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§ 14-139. Starting fires within five hundred feet of areas under pro- 
tection of State forest service.—It shall be unlawful for any person, firm 
or corporation to start or cause to be started any fire or ignite any material in 
any of the areas of woodlands under the protection of the State forest service or 
within five hundred (500) feet of any such protected area, during the hours 
starting at midnight and ending at 4:00 P.M., without first obtaining from the 
State Forester or one of his duly authorized agents a permit to start or cause to 
be started any fire or ignite any material in such above-mentioned protected 
areas; the provisions of this section to be in force during the period between the 
first day of October and the first day of June inclusive. No charge shall be 
made for the granting of said permits. 

During periods of hazardous forest fire conditions the State Forester is au- 
thorized to cancel all permits and prohibit the starting of any fires in any of the 
woodlands under the protection of the State forest service or within five hundred 
(500) feet of any such protected area. 

This section shall not apply to any fires started or caused to be started within 
one hundred (100) feet of an occupied dwelling house. 

Any person, firm or corporation violating any of the provisions of this section 
shall be guilty of a misdemeanor and upon conviction shall be fined not more than 
fifty dollars ($50.00) or imprisoned for a period of not more than thirty (30) 
days. (1937, c. 207 ; 1939, c. 120; 1953, c. 915.) 

Local Modification—Dare, Hyde, Tyr- Corp., 2 
rell, Washington: 1963, c. 617. (1968). 

Cited in Pickard v. Burlington Belt 


§ 14-140. Certain fires to be guarded by watchman.—All persons, 
firms or corporations who shall burn any tar kiln or pit of charcoal, or set fire to 
or burn any brush, grass or other material, whereby any property may be en- 
dangered or destroyed, shall keep and maintain a careful and competent watch- 
man in charge of such kiln, pit, brush or other material while burning. Any per- 
son, firm or corporation violating the provisions of this section shall be punishable 
by a fine of not less than ten dollars nor more than fifty dollars, or by imprison- 
ment for not exceeding thirty days. Fire escaping from such kiln, pit, brush or 
other material while burning shall be prima facie evidence of neglect of these 
provisions. (1915, c. 243, s. 10; C. S., s. 4312.) 

Local Modification—Graham: Pub. Loc. imposed upon a person who undertakes to 
LOSS CHO Ole burn brush, grass, etc., and a violation of 


N3Ce App 97, 162. S.bsed? 601 


The primary purpose of this section is to 
protect property. Pickard v. Burlington 
Belt Corp., 2 N.C. App. 97, 162 S.E.2d 601 
(1968). 

This section defines the standard of care 


its provisions constitutes negligence. Pick- 
ard v. Burlington Belt Corp., 2 N.C. App. 
97, 162 S.E.2d 601 (1968). 

Cited in State v. Swanson, 233 N.C. 442, 
27 S.H.2d 122 (1943). 


§ 14-141. Burning or otherwise destroying crops in the field.—If 
any person shall willfully burn or destroy any other person’s corn, cotton, wheat, 
barley, rye, oats, buckwheat, rice, tobacco, hay, straw, fodder, shucks or other 
provender in a stack, hill, rick or pen, or secured in any other way out of doors, 
or grass or sedge standing on the land, he shall be guilty of a felony, and shall 
be punished by imprisonment in the county jail or State’s prison for not less than 
four months nor more than five years. (1874-5, c. 133; Code, s. 985, subsec. 2; 
1685, ¢, 425 Rev, iseeog iC. 3.) Sr ol.) 


Cross Reference.—As to arson, see § provided in this section was at one time a 


14-58 et seq. misdemeanor. State v. Huskins, 126 N.C. 
1070, 35 S.E. 608 (1900). 
OntvetsDoors: Defined. "Ones whorharas Indictment. — An indictment should 


cotton in a railroad car cannot be con- 
victed under this section as the cotton is 
not out of doors. State v. Avery, 109 N.C. 
798, 13 S.E. 931 (1891). 


Formerly Misdemeanor. — The burning 
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charge a statutory crime in the words of 
the statute. Therefore an indictment charg- 
ing setting fire to a lot of fodder without 
charging the burning, is defective. State v. 
Hall, 93 N.C. 571 (1885). 


§ 14-142 


It is not necessary under this section to 
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burned was “out of doors.” State v Hus- 


aver in the indictment that the stack kins, 126 N.C. 1070, 35 S.E. 608 (1900). 


§ 14-142. Injuries to dams and water channels of mills and facto- 
ries.—If{ any person shall cut away, destroy or otherwise injure any dam, or part 
thereof, or shall obstruct or damage any race, canal or other water channel erected, 
opened, used or constructed for the purpose of furnishing water for the operation 
of any mill, factory or machine works, or for the escape of water therefrom, he 
shall, upon conviction, be punishable by a fine not to exceed five hundred dollars 
($500.00), imprisonment for not more than six months, or both. (1866, c. 48; 
Code, s. 1087; Rev., s. 3678; C. S., s. 4315; 1969, c. 1224, s. 13.) 

Editor’s Note—The 1969 amendment and damages to the dam or channel and 
substituted the present provisions for an indictment cannot be had for obstruc- 
punishment for provisions authorizing pun- tions below the dam or channel. State v. 
ishment by fine or imprisonment, or ‘Tomlinson, 77 N.C. 528 (1877). 
both, at the discretion of the court. Cited in State v. Suttle, 115 N.C. 784, 

Obstruction below Dam or Channel— 20 S.E. 725 (1894). 

This section only applies to obstructions 


§ 14-143. Taking unlawful possession of another’s house.—If any 
person shall enter upon the lands of another and take possession of any house or 
other building thereon, without permission of the owner or his agent and with- 
out a bona fide claim of right or title so to enter and take possession, and shall 
fail or refuse to vacate such premises within ten days after being notified personally 
in writing to do so, he shall be guilty of a misdemeanor and shall be fined or im- 
prisoned at the discretion of the court punishable by a fine not to exceed five hun- 
dred dollars ($500.00), imprisonment for not more than six months, or both. 
(1893,70.'3475 Rev.216.93089'9 CAS 5's) 4316511960 cpio 24neey 

Local Modification—Durham: 1929, c. added, at the end of the section, “punish- 
109. able by a fine not to exceed five hundred 

Cross Reference.—See note to § 14-134. dollars ($500.00), imprisonment for not 
See also § 14-159. more than six months, or both.” 

Editor’s Note — The 1969 amendment 


§ 14-144. Injuring houses, churches, fences and walls.—lIf any per- 
son shall, by any other means than burning or attempting to burn, unlawfully and 
willfully demolish, destroy, deface, injure or damage any of the houses or other 
buildings mentioned in this chapter in the article entitled Arson and Other Burn- 
ings; or shall by any other means than burning or attempting to burn unlawfully 
and willfully demolish, pull down, destroy, deface, damage or injure any church, 
uninhabited house, outhouse or other house or building not mentioned in such 
article; or shall unlawfully and willfully burn, destroy, pull down, injure or re- 
move any fence, wall or other inclosure, or any part thereof, surrounding or about 
any yard, garden, cultivated field or pasture, or about any church or graveyard, 
or about any factory or other house in which machinery is used, every person so 
offending shall be guilty of a misdemeanor punishable by a fine not to exceed five 
hundred dollars ($500.00), imprisonment for not more than six months, or both. 
(R. C., c. 34, s. 103; Code, s. 1062; Rev., s. 3673; C. S., s. 4317; 19573; ceZ50) 
Bie gt 009, C1224 ord) 
I. Houses. 

II. Fences around Fields. 


I. HOUSES. 

Editor’s Note-—The 1969 amendment 
added, at the end of the section, “punish- 
able by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not 


Cross References. 
See § 14-159. As to willful destruction 


by a tenant, see § 42-11. As to willful de- 
struction of a fence which does not enclose 
something, see § 68-4. As to injury to 
stock-law fences, see § 68-36. 


more than six months, or both.” 

Trespass Necessary Part of Offense— 
It is held, to constitute a criminal offense 
under this section, there must be a tres- 
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pass. State v. Williams, 44 N.C. 197 (1853); 
State v. Watson, 86 N.C. 626 (1882); State 
v. McCracken, 118 N.C. 1240, 24 S.E. 530 
(1896). And a party in lawful possession 
cannot commit a trespass upon the property 
he is in possession of. Dobbs v. Gullidge, 
20 N.C. 197 (1838); State v. Reynolds, 95 
N.C. 616 (1886); State v. Howell, 107 N.C. 
835, 12 S.E. 569 (1890). Therefore, accord- 
ing to the logic of these decisions, if a de- 
fendant is shown to have been in the actual 
possession of the house at the time he tore 
it down, he committed no criminal offense 
under this section. We say the lawful pos- 
session, to distinguish his possession from 
that of a mere trespasser, which would not 
protect him from the penalty of the statute. 
State v. Jones, 129 N.C. 508, 39 S.E. 795 
(1901). 

Tenant’s and Landlord’s Liability to 
One Another.—A tenant is not subject un- 
der this section for damage done to prop- 
erty in his possession, but the owner of 
the reversion would be subject to prosecu- 
tion for damage to property in the pos- 
session of a tenant, as the statute covers 
offenses against possession. State v. Ma- 
son, 35 N.C. 341 (1852); State v. White- 
ner, 92 N.C. 798 (1885). 


A tenant cannot divest the possession of 
his landlord by an attempted attornment 
to another, and if the person to whom the 
attempted attornment is made enters the 
land and damages buildings he is liable 
under this section, in spite of proof of 
good faith and claim of title. State v. 
Howell, 107 N.C. 835, 12 S.E. 569 (1890). 


Same—Tenant at Sufferance.—If a build- 
ing is torn down by a landlord while it 
is in the possession of a tenant at suf- 
ferance an indictment under this section 
cannot be supported, for this section was 
intended to protect property which the 
tenant at sufferance has no interest in. 
State v. Mace, 65 N.C. 344 (1871). 


Houses Erected through Mistake.—One 
who peaceably enters upon lands believing 
at the time that he had the right to do 
so, and erects houses thereon, but, being 
still in possession, tears them down and 
removes them upon discovering that he 
was upon the lands of another, is not 
such a trespasser as will subject him to a 
conviction under this section. State v. Rey- 
nold, 95 N.C. 616 (1886). 


Schoolhouses Held by Adverse Pos- 
session.—If defendants are in the adverse 
possession of the schoolhouse and bona 
fide claiming it as their own, it is not a 
crime in them to pull it down. State v. 
Roseman, 66 N.C. 634 (1872). 

“Other Houses”.—It is manifest that 
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the words “other house or building.” em- 
brace a jail, a jailhouse or building. State 
v. Bryan, 89 N.C. 531 (1883). 

Dynamiting a Crib.—An indictment will 
lie under this section for injury to a crib 
by an explosion of dynamite. See State v. 
Martin, 173 N.C. 808, 92 S.E. 597 (1917). 

An “uninhabited house” within the pur- 
view of this section is a house fit for hu- 
man habitation, but which is uninhabited 
at the time. State v. Long, 243 N.C. 393, 
90 S.E.2d 739 (1956), 

An indictment which charged that the 
defendant unlawfully, wilfully and felo- 
niously set fire to and burned the dwelling 
house of named person, the same being 
unoccupied at the time of the burning, 
charged the burning of an “uninhabited 
house” in violation of this section, and not 
a violation of § 14-67. State v. Long, 243 
N.C. 393, 90 S.E.2d 739 (1956). 


Proof of defacement by either bullets or 
paint would be sufficient to sustain a con- 
viction under this section. State v. Daw- 
son, 272 N.C. 535, 159 S.E.2d 1 (1968). 

Where the evidence discloses that the 
structure was not fit for human _ habita- 
tion at the time of the alleged offense, the 
evidence is insufficient to be submitted to 
the jury in a prosecution for burning an 
uninhabited house in violation of this sec- 
tion. State v. Long, 243 N.C. 393, 90 
S.E.2d 739 (1956). 


II, FENCES AROUND FIELDS. 


Cultivated Field Defined. — Where a 
piece or tract of land has been cleared and 
fenced, and cultivated, or proposed to be 
cultivated and is kept and used for cultiva- 
tion according to the ordinary course of 
husbandry, although nothing may be 
growing within the enclosure at the time 
of the trespass, it is a “cultivated field” 
within the description of the statute. State 
v. Allen, 35 N.C. 36 (1851); State v. Mc- 
Minn, 81 N.C. 585 (1879). 


The ruling in State vy. Allen, 35 N.C. 
36 (1851), was cited and approved in 
State v. McMinn, 81 N.C. 585 (1879), in 
which case it was also held that the small-. 
ness of the tract made no difference; that a 
town lot, if inclosed and cultivated, could 
be described as a “field” under this statute, 
unless it was used as a “garden,” in which 
case it should be so described. State v. 
Campbell, 133 N.C. 640, 45 S.E. 344 (1903). 

Fence Must Enclose Something.—It is 
necessary under this section that the fence 
destroyed or injured surround or enclose 
something and a fence along a road to pre- 
vent passersby from turning into the field 
to avoid mud in the road, when not con- 
nected with any other fence is not within 
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the meaning of this section. See State v. 
Roberts, 101 N.C. 744, 7 S.E. 714 (1888). 

Instruction That Pasture Is a Field. — 
Where in a criminal prosecution for the 
violation of this section providing that a 
person removing a fence surrounding “any 
yard, garden, cultivated field, or pasture” 
should be guilty of a misdemeanor, the in- 
dictment charges the defendant with hav- 
ing removed a fence surrounding a culti- 
vated field, and the evidence is that the 
fence surrounded a pasture, the word “pas- 
ture” and “cultivated field” are not syn- 
onymous and are distinguished in the stat- 
ute by a disjunctive, and an instruction 
which charges that a pasture is a cultivated 
field within the meaning of the statute is 
erroneous. State v. Cornett, 199 N.C. 634, 
155 S.E. 451 (1930). 

Title to Land No Defense.—It is well 
settled that where the State, in an indict- 
ment under this section, for unlawfully 
and wilfully removing a fence, shows 
actual possession in the prosecutor, the 
defendant cannot excuse himself by show- 
ing title to the land upon which the fence 
was situated. State v. Graham, 53 N.C. 
397 (1861); State v. Hovis, 76 N.C. 117 
(1877); State v. Marsh, 91 N.C. 632 (1884); 
State v. Howell, 107 N.C. 835, 12 S.E. 569 
(1890); State v. Fender, 125 N.C. 649, 34 
S.E. 448 (1899); State v. Campbell, 133 
N.C. 640, 45 S.E. 344 (1903); State v. 
Taylor, 172 N.C. 892, 90 S.E. 294 (1916). 

Question of Title Cannot Be Raised.— 
Where a party has neither possession, nor 
a right of possession to land, he cannot, 
upon an indictment for unlawfully remov- 
ing a fence therefrom, raise a question as 
to a right of entry, nor is it any defense to 
him that he did the act to bring on a civil 
suit in order to try the title. State v. Gra- 
ham, 53 N.C. 397 (1861). 

Agency No Defense.—Under an indict- 
ment for tearing down a fence the defen- 
dant cannot avoid liability by showing that 
he acted as agent for another. State v. 
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Campbell, 133 N.C. 640, 45 S.E. 344 (1903). 

Destroying Fence When Line Is in Dis- 
pute—Although a defendant cannot plead 
his title as a defense to an indictment for 
destroying fences, etc., on the land in pos- 
session of another, he can plead his title if 
the land is not in the possession of the 
prosecutor. In case of a disputed line if 
the prosecutor erects a fence on land in 
possession of the defendant, the defendant 
is not liable under this section for pulling 
it down. State v. Watson, 86 N.C. 626 
(1882); State v. Fender, 125 N.C. 649, 34 
S.E. 448 (1899). Nor is a quasi tenant oc- 
cupying by the consent of the owner sub- 
ject to prosecution under this section for 
the removal of a fence. State v. Williams, 
44 N.C. 197 (1853). 

Right to Reclaim Fence.—Although rails 
of which a fence around an enclosure is 
made were taken from the land of another, 
no right to go on the land and remove the 
fence exists in favor of the person from 
whom the rails were taken as the fence is 
a part of the realty, and such a trespass 
comes within the meaning of this section. 
State v. McMinn, 81 N.C. 585 (1879). 

Applicable to Wire Fences.—An indict- 
ment for cutting and destroying a wire 
fence may be maintained under this sec- 
tion if it charges that the wire fence was 
an enclosure. State v. Biggers, 108 N.C. 
760, 12 S.E. 1024 (1891). 

Defective Bill of Indictment—A motion 
in arrest of judgment after conviction for 
a removal of fences on the ground that 
the bill of indictment is defective, will not 
be granted, unless it appears that the bill 
is so defective that judgment cannot be 
pronounced upon it. State v. Taylor, 172 
N.C. 892, 90 S.E. 294 (1916). 

Fences across a Street Removed by 
Officer.—A fence erected across a public 
street is a public nuisance, and a city mar- 
shal will not be liable for abating the nui- 
sance by pulling it down. State v. Godwin, 
145 N.C. 461, 59 S.E. 132 (1907). 


§ 14-145. Unlawful posting of advertisements.—Any person who in 


any manner paints, prints, places, or affixes, or causes to be painted, printed, 
placed, or affixed, any business or commercial advertisement on or to any stone, 
tree, fence, stump, pole, automobile, building, or other object, which is the prop- 
erty of another without first obtaining the written consent of such owner thereof, 
or who in any manner paints, prints, places, puts, or affixes, or causes to be painted, 
printed, placed, or affixed, such an advertisement on or to any stone, tree, fence, 
stump, pole, mile-board, milestone, danger-sign, danger-signal, guide-sign, guide- 
post, automobile, building or other object within the limits of a public highway, 
shall be guilty of a misdemeanor and shall be fined not exceeding fifty dollars 
($50) or imprisoned not exceeding thirty (30) days. (Ex. Sess. 1924, c. 109.) 


Cross Reference.—As to injuring, defac- 
ing, or destroying notices and advertise- 
ments, see $§ 14-384 and 14-385. 


Editor’s Note.—It was suggested in 3 
N.C.L. Rev. 25 that the first part of this 
section seems to apply to posting advertise- 
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ments anywhere on private property, while 
the last part applies to those posted with- 


in the limits of the public highway. 


§ 14-146. Injuring bridges.—If any person shall unlawfully and willfully 
demolish, destroy, break, tear down, injure or damage any bridge across any of 
the creeks or rivers or other streams in the State, he shall be guilty of a misde- 
meanor, and fined or imprisoned, or both, in the discretion of the court. (1883, 
c. 2/1; Code, s. 993; Rev., s. 3771; C. S., s. 4318.) 


§ 14-147. Removing, altering or defacing landmarks.—If any per- 
son, firm or corporation shall knowingly remove, alter or deface any landmark in 
anywise whatsoever, or shall knowingly cause such removal, alteration or de- 
facement to be done, such person, firm or corporation shall be guilty of a misde- 
meanor. This section shall not apply to landmarks, such as creeks and other 
small streams, which the interest of agriculture may require to be altered or 
turned from their channels, nor to such persons, firms or corporations as own 
the fee simple in the lands on both sides of the lines designated by the landmarks 
removed, altered or defaced. Nor shall this section apply to those adjoining 
landowners who may by agreement remove, alter or deface landmarks in which 


they alone are interested. 
248; C. S., s. 4319.) 

Removal of Stakes. — As between the 
parties stakes are evidence of a definite 
location of land, as also is the planting of 
a stone, and a removal of such stakes 
comes within the meaning of this section. 
State v. Jenkins, 164 N.C. 527, 80 S.E. 231 
(1913). 

Indictment. — An indictment charging 


(1858-9, c. 17; Code, s. 1063; Rev., s. 3674; 1915, ¢. 


that one A. B., with force and arms, etc., 
wilfully and unlawfully did alter, and de- 
face and remove a corner tree, the property 
of C., against the form of the statute, is 
good without a negative averment of the 
matter contained in the proviso to the act 
creating the offense. State v. Bryant, 111 
N.C. 693, 16 S.E. 326 (1892). 


§ 14-148. Removing or defacing monuments and tombstones.—If 
any person shall, unlawfully and on purpose, remove from its place any monument 
of marble, stone, brass, wood or other material, erected for the purpose of desig- 
nating the spot where any dead body is interred, or for the purpose of preserv- 
ing and perpetuating the memory, name, fame, birth, age or death of any person, 
whether situated in or out of the common burying ground, or shall unlawfully 
arid on purpose break or deface such monument, or alter the letters, marks or 
inscription thereof, he shall be guilty of a misdemeanor, Provided, that nothing con- 
tained in this section shall preclude operators of public or private cemeteries from 
exercising all the powers reserved to them in their respective rules and regulations 
relating to the use and care of such cemeteries. (18405 oF Gare Gc? 34s} 102: 
Code, s. 1088; Rev., s. 3680; C. S., s. 4320; 1969, c. 987.) 


Cross References.—As to removal after 
abandonment, see § 65-15. As to abandon- 
ment of a cemetery by a municipality and 
removal of monuments and graves, see § 
160-200, subdivision (36). See note to § 14- 
150. 

Editor’s Note. — The 1969 amendment 
added the second sentence. 

This section creates a misdemeanor not 
defined as larceny. State v. Jackson, 218 
N.C. 373, 11 S.E.2d 149 (1940). 

Indictment. — It is not necessary, to 
charge in the indictment that the monu- 
ment removed was intended to designate 
the spot where the dead body of a partic- 
ular person named, or a person unknown, 


was interred. State v. Wilson, 94 N.C. 1015 
(1886). 

It is not necessary to charge in terms 
that the dead body was that of a dead per- 
son. State v. Wilson, 94 N.C. 1015 (1886). 

Right of Landowner to Remove. — 
Where the owner of land consents, either 
expressly or by implication to the inter- 
ment of dead bodies on his land, he has no 
right to afterwards remove the bodies or 
to deface or pull down the gravestones and 
monuments erected to perpetuate their 
memory. State v. Wilson, 94 N.C. 1015 
(1886). 

Cited in Mills v. Carolina Cem. Park 
Corp., 242 N.C. 20, 86 S.E.2d 893 (1955). 
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§ 14-149. Interfering with graveyards.—lIf any person shall unlaw- 
fully take away any stone, brick, iron or other material that encloses private grave- 
yards, or shall cut or keep open any ditch or drainway, or put any permanent log 
or other obstruction not intended as a monument to a grave in such graveyards, or 
knowingly plow over and tear up any grave, or shall remove or change the location 
of any fence around such graveyard without the consent of such person or persons 
as may have parents, children or brothers or sisters buried therein, he shall be 
guilty of a misdemeanor, and on conviction shall be fined not more than ten dol- 
lars or imprisoned not more than thirty days. (1889, c. 130; Rev., s. 3681; 1919, 


azioat 45s. 4321.) 


§ 14-150. Disturbing graves.—If any person shall, without due process of 
law, or the consent of the surviving husband or wife or the next of kin of the de- 
ceased, and of the person having the control of such grave, open any grave for 
the purpose of taking therefrom any dead body, or any part thereof buried there- 
in, or anything interred therewith, he shall be guilty of a felony, and upon convic- 
tion thereof shall be fined or imprisoned, or both, at the discretion of the court. 
(1885, c. 90; Rev., s. 3672; C. S., s. 4322.) 


Cross References.—As to removal after 
abandonment, see § 65-15. As to abandon- 
ment of a cemetery by a municipality and 
removal of monuments and graves, see § 
160-200, subdivision (36). 

Intent.—The intent to open a grave and 
remove the dead body is sufficient criminal 
intent, and proof of the intent to disturb 
the grave is conclusive. State v. McLean, 
121 N.C. 589, 28 S.E. 140 (1897). 

Persons Liable. — The mayor or other 
town officers counseling their subordinates 


tion although they were honestly mistaken 
as to the scope of their official power. 
State v. McLean, 121 N.C. 589, 28 S.E. 140 
(1897). 

When Lot Is Not Paid For.—The fact 
that the lot has not been paid for will not 
excuse the disturbance of a body only for 
the purpose of moving it to a pauper sec- 
tion. State v. McLean, 121 N.C. 589, 28 
S.E. 140 (1897). 

Cited in Mills v. Carolina Cem. Park 
Corp., 242 N.C. 20, 86 S.E.2d 893 (1955). 


to remove bodies are liable under this sec- 


§ 14-150.1. Desecration of public and private cemeteries.—If any 
person shall willfully commit any of the acts set forth in the following subdivi- 
sions, he shall be guilty of a misdemeanor and shall be fined not more than one 
hundred dollars ($100.00) or imprisoned for not more than 30 days, or both, in 
the discretion of the court. 

(1) Throwing, placing, or putting any refuse, garbage, trash, or articles of 
similar nature in or on a public or private cemetery where human 
bodies are interred. 

(2) Destroying, removing, breaking, damaging, overturning, or polluting any 
flower, plant, shrub or ornament located in any public or private ceme- 
tery where human bodies are interred without the express consent 
of the person in charge of said cemetery. 

Provided, nothing contained in this section shall preclude operators of such 
cemeteries from exercising all the powers reserved to them in their respective 
rules and regulations relating to the care of such cemeteries. (1967, c. 582.) 


§ 14-151. Interfering with gas, electric and steam appliances.—lIf 
any person shall willfully, with intent to injure or defraud, commit any of the acts 
set forth in the following subdivisions, he shall be guilty of a misdemeanor: 

(1) Connect a tube, pipe, wire or other instrument or contrivance with a pipe 
or wire used for conducting or supplying illuminating gas, fuel, natural 
gas or electricity in such a manner as to supply such gas or electricity 
to any burner, orifice, lamp or motor where the same is or can be 
burned or used without passing through the meter or other instrument 
provided for registering the quantity consumed; or, 

(2) Obstruct, alter, injure or prevent the action of a meter or other instrument 
used to measure or register the quantity of illuminating fuel, natural 
gas or electricity consumed in a house or apartment, or at an orifice or 
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burner, lamp or motor, or by a consumer or other person other than an 
employee of the company owning any gas or electric meter, who will- 
fully shall detach or disconnect such meter, or make or report any test 
of, or examine for the purpose of testing any meter so detached or 
disconnected ; or, 

(3) In any manner whatever change, extend or alter any service or other pipe, 
wire or attachment of any kind, connecting with or through which 
natural or artificial gas or electricity is furnished from the gas mains 
or pipes of any person, without first procuring from said person written 
permission to make such change, extension or alterations Ord 

(4) Make any connection or reconnection with the gas mains, service pipes or 
wires of any person, furnishing to consumers natural or artificial gas or 
electricity, or turn on or off or in any manner interfere with any valve or 
stopcock or other appliance belonging to such person, and connected 
with his service or other pipes or wires, or enlarge the orifices of mixers, 
or use natural gas for heating purposes except through mixers, or 
electricity for any purpose without first procuring from such person 
a written permit to turn on or off such stopcock or valve, or to make 
such connection or reconnections, or to enlarge the orifice of mixers, or 
to use for heating purposes without mixers, or to interfere with the 
valves, stopcocks, wires or other appliances of such, as the case may 
be; or, 

(5) Retain possession of or refuse to deliver any mixer, meter, lamp or other 
appliance which may be leased or rented by any person, for the purpose 
of furnishing gas, electricity or power through the same, or sell, lend or 
in any other manner dispose of the same to any person other than such 
person entitled to the possession of the same; or, 

(6) Set on fire any gas escaping from wells, broken or leaking mains, pipes, 
valves or other appliances used by any person in conveying gas to con- 
sumers, or interfere in any manner with the wells, pipes, mains, gate- 
boxes, valves, stopcocks, wires, cables, conduits or any other appliances, 
machinery or property of any person engaged in furnishing gas to 
consumers unless employed by or acting under the authority and 
direction of such person; or, 

(7) Open or cause to be opened, or reconnect or cause to be reconnected any 
valve lawfully closed or disconnected by a district steam corporation; or, 

(8) Turn on steam or cause it to be turned on or to reenter any premises when 
the same has been lawfully stopped from entering such premises. (1901, 
Cee ew. SaOOD Hr site, 43230) 


§ 14-152. Injuring fixtures and other property of gas companies; 
civil liability.—If any person shall willfully, wantonly or maliciously remove, 
obstruct, injure or destroy any part of the plant, machinery, fixtures, structures 
or buildings, or anything appertaining to the works of any gas company, or shall 
use, tamper or interfere with the same, he shall be deemed guilty of a misdemeanor, 
and upon conviction shall be fined not exceeding fifty dollars or imprisoned not 
more than thirty days for such offense. Such person shall also forfeit and pay 
to the company so injured, to be sued for and recovered in a civil action, double 
the amount of the damages sustained by any such injury. (1889 (Pr.), c. 35, s. 
3; Rev., s. 3671; C. S., s. 4324.) 


§ 14-153. Tampering with engines and boilers.—If any person shall 
willfully turn out water from any boiler or turn the bolts of any engine or boiler, 
or meddle or tamper with such boiler or engine, or any other machinery in con- 
nection with any boiler or engine, causing loss, damage, danger or delay to the 
owner in the prosecution of his work, he shall be guilty of a misdemeanor. (1901, 
c. 733; Rev., s. 3667; C. S., s. 4325.) 

Cited in State v. Hargett, 196 N.C. 692, 

146 S.E. 801 (1929). 
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§ 14-154. Injuring wires and other fixtures of telephone, telegraph 
and electric-power companies.—If any person shall willfully injure, destroy 
or pull down any telegraph, telephone or electric-power-transmission pole, wire, 
insulator or any other fixture or apparatus attached to a telegraph, telephone or 
electric-power-transmission line, he shall be guilty of a misdemeanor, and shall 
be fined and imprisoned at the discretion of the court. (1881, c. 4; 1883, c. 103; 
Code, s. 1118; Rev., s. 3847; 1907, c. 827, s. 1; C. S., s. 4326.) 


§ 14-155. Making unauthorized connections with telephone and 
telegraph wires.—lIt shall be unlawful for any person to tap or make any con- 
nection with any wire or apparatus of any telephone or telegraph company operat- 
ing in this State, except such connection as may be authorized by the person or 
corporation operating such wire or apparatus. Any person violating any of the 
provisions of this section shall be guilty of a misdemeanor, and upon conviction 
shall be fined not more than ten dollars or imprisoned not more than ten days for 
each offense. Each day’s continuance of such unlawful connection shall be a 
separate offense. (1911, c. 113; Caliper Cpt BVAES) 

Tape recordings allegedly containing violate the North Carolina Wiretapping 
telephone conversations by the defendant Statute (this section) and also §§ 14-372 
with the prosecuting witness made by a_ and 15-27; these statutes were not enacted 


recorder attached to the witness’ tele- to prevent introduction of evidence ob- 
phone are not incompetent in prosecuting tained in such a case and are not relevant 
for annoying a female by repeated telephon- in such prosecution. State v. Godwin, 267 


ing in violation of § 14-196.1, because they N.C. 216, 147 S.E.2d 890 (1966). 


§ 14-156. Injuring fixtures and other property of electric-power 
companies.—It shall be unlawful for any person willfully and wantonly, and 
without the consent of the owner, to take down, remove, injure, obstruct, displace 
or destroy any line erected or constructed for the transmission of electrical cur- 
rent, or any poles, towers, wires, conduits, cables, insulators or any support upon 
which wires or cables may be suspended, or any part of any such line or appurte- 
nances or apparatus connected therewith, or to sever any wire or cable thereof, 
or in any manner to interrupt the transmission of electrical current over and along 
any such line, or to take down, remove, injure or destroy any house, shop, build- 
ing or other structure or machinery connected with or necessary to the use of any 
line erected or constructed for the transmission of electrical current, or to wan- 
tonly or willfully cause injury to any of the property mentioned in this section by 
means of fire. Any person violating any of the provisions of this section shall be 
guilty of a misdemeanor, and upon conviction thereof shall be fined not more than 
five hundred dollars or imprisoned not longer than one year, or both fined and 
imprisoned, in the discretion of the court. (1907, c. 919; C. S., s. 4328.) 


§ 14-157. Felling trees on telephone and electric-power wires.— 
If any person shall negligently and carelessly cut or fell any tree, or any limb or 
branch therefrom, in such a manner as to cause the same to fall upon and across 
any telephone, electric light or electric-power-transmission wire, from which any 
injury to such wire shall be occasioned, he shall be guilty of a misdemeanor, and 
shall also be liable to penalty of fifty dollars for each and every offense. Any per- 
son violating any provision of this section shall be punishable by a fine not to 
exceed five hundred dollars ($500.00), imprisonment for not more than_six 
months, or both. (1903, c. 616; Rev., s. 3849; 1907, c. 827, s. 2; C. S53. 834329; 
1969, c. 1224, s. 9.) 

Editor’s Note. — The 1969 amendment 

added the last sentence. 


§ 14-158. Interfering with telephone lines.—If any person shall un- 
necessarily disconnect the wire or in any other way render any telephone line, or 
any part of such line, unfit for use in transmitting messages, or shall unnecessarily 
cut, tear down, destroy or in any way render unfit for the transmission of mes- 
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sages any part of the wire of a telephone line, he shall be guilty of a misdemeanor 
punishable by a fine not to exceed five hundred dollars ($500.00), imprisonment 


for not more than six months, or both. 


Hos 1904, ce 1224.5, 3.) 


Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment. 

Civil Action for Damages.—The willful 
cutting of a telephone wire in public use 
for hire is made a misdemeanor punishable 
by fine or imprisonment by this section, 
and where such act has caused damages to 


§ 14-159. Injuring buildings or 


CID0Tg 673185 cRev.,) sx 3845; Cy Sis: 


another the action sounds in tort, making 
the tort-feasor liable for any injuries nat- 
urally following and flowing from the 
wrongful act, independent of any contrac- 
tual relations between the parties. Hodges 
v. Virginia-Carolina Ry., 179 N.C. 566, 103 
S.E. 145 (1920). 


fences; taking possession of house 


without consent.—If any person shall deface, injure or damage any house, un- 
inhabited house or other building belonging to another; or deface, damage, pull 
down, injure, remove or destroy any fence or wall enclosing, in whole or in part, 
the premises belonging to another; or shall move into, take possession of and/or 
occupy any house, uninhabited house or other building situated on the premises 
belonging to another, without having first obtained authority so to do and consent 
of the owner or agent thereof, he shall be guilty of a misdemeanor and shall be 
fined not exceeding fifty dollars, or imprisoned not exceeding thirty days. (1929, 
2S. 1.) 

Cross References.—See § 14-144. As to 
willful destruction by a tenant, see § 42.- 


11. As to taking unlawful possession of 
another’s house, see § 14-143. 


ARTICLE 23. 


Trespasses to Personal Property. 


§ 14-160. Wilful and wanton injury to personal property; punish- 
ments.—(a) If any person shall wantonly and wilfully injure the personal prop- 
erty of another he shall be guilty of a misdemeanor punishable by a fine not to 
exceed five hundred dollars ($500.00), imprisonment for not more than six 
months or both. 

(b) Notwithstanding the provisions of subsection (a), if any person shall 
wantonly and wilfully injure the personal property of another, causing damage 
in an amount in excess of two hundred dollars ($200.00), he shall be guilty of 


a misdemeanor punishable as provided in § 14-3 (a). 
(c) This section applies to injuries to personal property without regard to 


whether the property is destroyed or not. ( 


1876-7, c. 18; Code, s. 1082; 1885, 


¢. 03; Rev., s. 3676; C. S., s. 4331; 1969, c, 1224, s. 14.) 


Cross References.—As to definition of 
personal property, see § 12-3, subdivision 
(6). As to prosecution for perjury based 
upon acquittal in former prosecution under 
this section, see note to § 14-209. 

Editor’s Note. — The 1969 amendment 
rewrote this section. 

Things That Are Personalty—A prom- 
issory note or due bill being an “evidence 
of debt” is personal property within the 
meaning of this section and § 12-3, subdivi- 
sion (6). State v. Sneed, 121 N.C. 614, 28 
S.E. 365 (1897). 

An electric streetcar is personalty and 
not a fixture. State v. Sneed, 121 N.C. 614, 
28 S.E. 365 (1897). 

Proof of the destruction of a fence 


erected upon land was held to be insuffi- 
cient to sustain a conviction upon an in- 
dictment charging wanton and willful in- 
jury to personal property, since a fence is 
a part of the realty and there was a fatal 
variance between allegation of ownership 
of the realty and proof. State v. Baker, 
231 N.C. 136, 56 S.E.2d 424 (1949). 

Malice Not Necessary.—It is not neces- 
sary to allege or prove any malice to the 
owner of personal property on the part of 
one who wantonly and willfully injures it 
nor is it material whether the property was 
destroyed or not. State v. Sneed, 121 N.C. 
614, 28 S.E. 365 (1897). 

Injury Must Be Wanton and Wilful.— 
Destruction of personal property is not a 


469 


§ 14-161 


crime. It becomes so only when the in- 
jury is wanton and wilful under this sec- 
tion. State v. Sims, 247 N.C. 751, 102 S.E.2d 
143 (1958). 


“Wantonly and Wilfully” Necessary. — 
An indictment for injury to personal prop- 
erty, under this section, which charged 
that the act was “wantonly and wilfully” 
done, was not defective because it did not 
aver the act to have been unlawfully per- 
petrated. Lawful acts are not done wan- 
tonly and wilfully. State v. Martin, 107 N.C. 
904, 12 S.E. 194 (1890). 


But an indictment cannot be sustained 
under this section if there is neither an al- 
legation nor finding that the injury was 
“wilfully and wantonly” done. The words 
“unlawfully and on purpose” will not sup- 
ply their place. State v. Tweedy, 115 N.C. 
704, 20 S.E. 183 (1894). 


Malicious Mischief at Common Law. — 
This section was not intended to supersede 
the common law as to malicious mischief, 
and though malice must be charged at 
common law it is not necessary under this 
section. State v. Martin, 141 N.C. 832, 53 
S.E. 874 (1906). 


No Accessories.—As there are no acces- 
sories in misdemeanors, the offense under 
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this section may be committed jointly 
by several persons, one doing the act, the 
others aiding and abetting or participating. 
State v. Martin, 141 N.C. 832, 53 S.E. 874 
(1906); State v. Parrish, 251 N.C. 274, 111 
S.E.2d 314 (1959). 

Destroying Whisky.—The mere posses- 
sion of whisky gives no title; and a revenue 
officer who seizes a barrel concealed on 
private premises, and in good faith de- 
stoys it, is not guilty of a misdemean- 
or under this section. North Carolina v. 
Vanderford, 35 F. 282 (W.D.N.C. 1888). 


Conviction under This Section in Place 
of § 14-165.—Where there is an erroneous 
conviction under this section, when the in- 
dictment should have been drawn under § 
14-165, et seq., the prisoner should be dis- 
charged with permission to the solicitor 
to send another bill, if so advised. State 
v. Reed, 196 N.C. 357, 145 S.E. 691 (1928). 

Applied in State v. Fisher, 270 N.C. 315, 
154 S.E.2d 333 (1967). 

Stated in State v. Stinson, 263 N.C. 283, 
139 S.E.2d 558 (1965). 


Cited in State v. Hicks, 233 N.C. 511, 64 
S:B.2d 871 (1951); State-v. Clayton.9251 
N.C. 261, 111 S.E.2d 299 (1959). 


§ 14-161. Malicious removal of packing from railway coaches and 


other rolling stock.—If{ any person shall willfully and maliciously take or re- 
move the waste or packing from the journal box of any locomotive, engine, tender, 
carriage, coach, car, caboose or truck used or operated upon any railroad whether 
the same be operated by steam or electricity, he shall upon conviction thereof be 
fined or imprisoned in the jail or State’s prison, in the discretion of the court. 
(1905;"e. 335 Revs. 0/09 |) Com siaaae.) 


§ 14-162. Removing boats or their fixtures and appliances.—If any 
person shall take away from any landing or other place where the same shall be, 
or shall loose, unmoor, or turn adrift from the same, any boat, canoe, pettiaugua, 
oars, paddles, sails or tackle belonging to or in the lawful custody of any person; 
or if any person shall direct the same to be done without the consent of the owner, 
or the person having the custody or possession of such property, he shall forfeit 
and pay to such owner, or person having the custody and possession as aforesaid, 
the sum of two dollars, and shall be guilty of a misdemeanor, and upon convic- 
tion shall be fined not exceeding fifty dollars or imprisoned not exceeding thirty 
days, in the discretion of the court. The owner may also have his action for such 
injury. The penalties aforesaid shall not extend to any person who shall press 
any such property by public authority. (R. C., c. 14, ss. 1, 3; Code, s. 2288; 1889, 
c. 378; Rev., s. 3544; C. S., s. 4333.) 


§ 14-163. Injuring livestock not inclosed by lawful fence.—If any 
person shall willfully and unlawfully kill or abuse any horse, mule, hog, sheep or 
other cattle, the property of another, in any inclosure not surrounded by a lawful 
fence, such person shall be guilty of a misdemeanor. punishable by a fine not to 
exceed five hundred dollars ($500.00), imprisonment for not more than six 
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months, or both. 
1969, c. 1224, s. 3.) 


Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment. 

At Common Law.—Wounding of cattle 
maliciously is not an indictable offense at 
common law. State v. Manual, 72 N.C. 201 
(1875). 

Purpose of Section. — The obvious pur- 
pose of the statute is to prohibit and pre- 
vent every person from unlawfully and 
wilfully killing and abusing livestock of 
another, that may get into and trespass 
upon inclosures not surrounded and pro- 
tected by a lawful fence. This is the mis- 
chief to be suppressed. State v. Godfrey, 
97 N.C. 507, 1 S.E. 779 (1887). 

Offense May Be Completed Elsewhere. 
—In order to complete the offense of in- 
jury to livestock, it is not necessary that 
the offense should be consummated within 
the inclosure not surrounded by a lawful 
fence, for if it is begun therein and com- 
pleted outside of such inclosure, the of- 
fense is complete. State v. Godfrey, 97 N.C. 
607, 1 S.E. 779 (1887). 

Cattle Defined. — The word “cattle” has 
a restricted sense which applies only to the 
bovine species, and also a broader mean- 
ing which includes all domestic animals. 
That it is used in this section in the latter 
and broader sense is apparent from the 
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(1868-9, c. 253; Code, s. 1003; Rev., s. 3313; C. S., s. 4334; 


context, “horse, mule, hog, sheep or other 
cattle.” State v. Groves, 119 N.C. 822, 25 
S.E. 819 (1896). 

Injuries in Enclosed Fields—A person 
is not liable under this section for injuring 
stock within his own field which is en- 
closed and under cultivation. State v. Wa- 
ters, 51 N.C. 276 (1859). 

Indictment Must Charge. — An indict- 
ment for injuring stock under this section 
must charge that the cattle abused or 
killed were property of someone, the abus- 
ing or killing must be charged to have 
been willfully and unlawfully done while 
the animal was in an inclosure not sur- 
rounded by a lawful fence. State v. Simp- 
son, 73 N.C. 269 (1875); State v. Deal, 92 
N.C. 802 (1885). 

An indictment charging an offense under 
this section but not setting out who owned 
the inclosure, although not encouraged be- 
cause of its looseness, is sufficient. State 
v. Allen, 69 N.C. 28 (1873); State v. 
Painter, 70 N.C. 70 (1874). 

“The Field” Is Too General.—An indict- 
ment which simply charges the injury, etc., 
to have been committed on stock in “the 
field” is not certain to that extent required 
in such pleading. State v. Staton, 66 N.C. 
640 (1872). 


§ 14-164. Taking away or injuring exhibits at fairs.—lIf any person, 


without the license of the owner, or any agricultural or other society, shall un- 
lawfully carry away, remove, destroy, mar, deface or injure anything, animate or 
inanimate, while on exhibition on the grounds of any such society, or going to or 
returning from the same, he shall be guilty of a misdemeanor punishable by a fine 
not to exceed five hundred dollars ($500.00), imprisonment for not more than 
six months, or both. It shall be sufficient in any indictment for any such offense, 
or for the larceny of any such thing, animate or inanimate as aforesaid, to charge 
that the thing so carried away, destroyed, marred, injured or feloniously stolen 
is the property of the society to which the said thing shall be forwarded for ex- 
hibition. (1870-1, c. 184, s. 4; Code, s. 2796; Rev., s. 3668; C. S., s. 4335; 1969, ¢. 
1224, s. 2.) 

Cross Reference.——As to fraudulent en- 
tries at fairs, see § 14-116. 

Editor’s Note. — The 1969 amendment 
added, at the end of the first sentence, 


“punishable by a fine not to exceed five 
hundred dollars ($500.00), imprisonment 
for not more than six months, or both.” 


ARTICLE 24. 


Vehicles and Draft Animals—Protection of Bailor against Acts of Bailce. 


§ 14-165. Malicious or wilful injury to hired personal property.— 
Any person who shall rent or hire from any person, firm or corporation, any 
horse, mule or like animal, or any buggy, wagon, truck, automobile, or other like 
vehicle, aircraft, motor, trailer, appliance, equipment, tool, or other thing of value, 
who shall maliciously or wilfully injure or damage the same by in any way using 
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or driving the same in violation of any statute of the State of North Carolina, or 
who shall permit any other person so to do, shall be guilty of a misdemeanor and 
subject to punishment as hereinafter provided. (1927, c. 61, s. 1; 1965, c. 1073, 
s. 1.) 

Cross Reference.—See note under § 14- 
160. 


§ 14-166. Subletting of hired property.—Any person who shall rent or 
hire, any horse, mule, or other like animal, or any buggy, wagon, truck, automobile, 
or other like vehicle, aircraft, motor, trailer, appliance, equipment, tool, or other 
thing of value, who shall, without the permission of the person, firm or corpora- 
tion from whom such property is rented or hired, sublet or rent the same to any 
other person, firm or corporation, shall be guilty of a misdemeanor punishable by 
a fine not to exceed five hundred dollars ($500.00), imprisonment for not more 
than. six. months, or both. (1927,.c..61, s.2;.1965,+c,:10/3;.5.12:51909, ca,1224. 
Sink 5.) 

Editor’s Note. — The 1969 amendment onment for not more than six months, or 
substituted “punishable by a fine not to ex- both” for “and punished as hereinafter pro- 
ceed five hundred dollars ($500.00), impris- vided” at the end of the section. 


§ 14-167. Failure to return hired property.—Any person who shall rent 
or hire, any horse, mule or other like animal, or any buggy, wagon, truck, automo- 
bile, or other vehicle, aircraft, motor, trailer, appliance, equipment, tool, or other 
thing of value, and who shall wilfully fail to return the same to the possession of 
the person, firm or corporation from whom such property has been rented or 
hired at the expiration of the time for which such property has been rented or 
hired, shall be guilty of a misdemeanor punishable by a fine not to exceed five 
hundred dollars ($500.00), imprisonment for not more than six months, or both. 
(197 75C.501458. 3.5190), C01 UA3,98.10) ol 909, tC 224 oS LS) 

Editor’s Note. — The 1969 amendment  prisonment for not more than six months, 
substituted “punishable by a fine not to or both” for “and punished as hereinafter 
exceed five hundred dollars ($500.00), im- provided” at the end of the section. 


§ 14-168. Hiring with intent to defraud.—Any person who shall, with 
intent to cheat and defraud the owner thereof of the rental price therefor, hire or 
rent any horse or mule or any other like animal, or any buggy, wagon, truck, 
automobile or other like vehicle, aircraft, motor, trailer, appliance, equipment, 
tool, or other thing of value, or who shall obtain the possession of the same by 
false and fraudulent statements made with intent to deceive, which are calculated 
to deceive, and which do deceive, shall be guilty of a misdemeanor punishable by 
a fine not to exceed five hundred dollars ($500.00), imprisonment for not more 
foe six months, or both. (1927, c. 61, s. 4; 1965, c. 1073, s. 4; 1969, c. 1224, s. 
15) 

Editor’s Note. — The 1969 amendment  prisonment for not more than six months, 
substituted “punishable by a fine not to or both” for “and punished as hereinafter 
exceed five hundred dollars ($500.00), im- provided” at the end of the section. 


§ 14-168.1. Conversion by bailee, lessee, tenant or attorney in fact. 
—Every person entrusted with any property as bailee, lessee, tenant or lodger, or 
with any power of attorney for the sale or transfer thereof, who fraudulently 
converts the same, or the proceeds thereof, to his own use, or secretes it with a 
fraudulent intent to convert it to his own use, shall be guilty of a misdemeanor. 
(19658641073, sibs) 


§ 14-168.2. Definitions.—For the purposes of this article, the terms “rent,” 
“hire” and “lease” are used to designate the letting for hire of any horse, mule or 
other like animal, or any buggy, wagon, truck, automobile, aircraft, motor, trailer, 
appliance, equipment, tool, or other thing of value by lease, bailment, or rental 
agreement. (1965, c. 1073, s. 5.) 
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§ 14-168.3. Prima facie evidence of intent to convert property.—It 
shall be prima facie evidence of intent to commit a crime as set forth in G.S. 
14-167, 14-168, and 14-168.1 when one who has, by written instrument, leased or 
rented the personal property of another: 


(1) Failed or refused to return such property to its owner after the lease, 
bailment, or rental agreement has expired, 
a. Within ten (10) days, and 
b. Within forty-eight (48) hours after written demand for return 
thereof is personally served or given by registered mail delivered 
to the last known address provided in such lease or rental 
agreement, or 
(2) When the leasing or rental of such personal property is obtained by 
presentation of identification to the lessor or rentor thereof which js 
false, fictitious, or knowingly not current as to name, address, place of 
employment, or other identification. (1965, c. 1118.) 


§ 14-169. Violation made misdemeanor.—Except as otherwise provided, 
any person violating the provisions of this article shall be guilty of a misdemeanor 
and punished at the discretion of the court. G1927¢-6l isa 11929 sc 38,5) Li 
1969, c. 1224, s. 15.) 

Editor’s Note. — The 1969 amendment 
added “Except as otherwise provided” at 
the beginning of this section. 
ARTICLE 25, 


Regulating the Leasing of Storage Batteries, 


§ 14-170. “Rental battery’ defined; identification of rental storage 
batteries.—As used in this article the words “rental battery” are defined as an 
electric storage battery loaned, rented or furnished for temporary use by any per- 
son, firm or corporation engaged in the business of buying, selling, repairing or 
recharging electric storage batteries. All such persons, firms or corporations may 
mark any such rental batteries belonging to them with the word “rental,” or any 
other word of similar meaning, printed or stamped upon or attached to such bat- 
tery together with such words as shall identify such batteries as the property of 
the person, firm or corporation so marking the same. It shall be unlawful for any 
person, firm or corporation to so mark any such batteries which are not the prop- 
erty of such person, firm or corporation. (1933, c. 185, s. ey 


§ 14-171. Defacing word “‘rental’’ prohibited.—It is unlawful for any 
person, firm or corporation to remove, deface, alter or destroy the word “rental” 
on any rental battery or any other word, mark or character printed, painted or 
stamped upon or attached to any rental battery to identify the same as belonging 
to or being the property of any person, firm or corporation. (1933, c. 185, s. 2.) 


§ 14-172. Sale, etc., of rental battery prohibited.—It is unlawful for 
any person, firm or corporation other than the owner thereof to sell, dispose of, 
deliver, rent or give to any other person, firm or corporation any rental battery 
marked by the owner as provided by § 14-170. (1933 mer G5)... 3;) 


§ 14-173. Repairing another’s rental battery prohibited.—It is un- 
lawful for any person, firm or corporation engaged in the business of buying, sell- 
ing, repairing or recharging electric storage batteries to recharge or repair any 
rental battery not owned by such person, firm or corporation marked by the owner 


thereof as provided by § 14-170. (1933, c. 185, s. 4.) 


§ 14-174. Time limit on possession of rental battery without written 
consent.—It is unlawful for any person, firm or corporation to retain in his, 
their or its possession for a longer period than ten (10) days, without the writ- 
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ten consent of the owner, any rental battery marked as such by the owner 
as provided by § 14-170. Demand must be made on any person who so retains 
a rental battery in his possession at least five days before a prosecution can be in- 
stituted: Provided, however, that proof of a registered letter having been sent 
to the person so offending at his last known address shall be accepted as conclusive 
evidence of such demand. (1933, c. 185, s. 5.) 


§ 14-175. Violation made misdemeanor.—Any person, firm or corpo- 
ration, and the officers, agents, employees, and members of any firm or corporation 
violating any of the provisions of §§ 14-170 to 14-174 shall be guilty of a mis- 
demeanor and upon conviction thereof shall be sentenced to pay a fine not ex- 


ceeding fifty dollars or be imprisoned for 


a term of not exceeding thirty days in 


the discretion of the court. (1933, c. 185, s. 6.) 


§ 14-176. Rebuilding storage batteries out of old parts and sale of, 
regulated.—Any person, firm or corporation who assembles or rebuilds an elec- 
tric storage battery for use on automobiles, in whole or in part, out of secondhand 
or used material such as containers, separators, plates, groups or other bat- 
tery parts, and sells same or offers same for sale in the State of North Carolina 
without the word “rebuilt” placed in the side of the container, shall be guilty of 
a misdemeanor and, upon conviction thereof, shall be sentenced to pay a fine not 
exceeding two hundred and fifty dollars or imprisoned for a term not exceeding 


six months or both. (1933, c. 535.) 


SUBCHAPTER VII. OFFENSES AGAINST PUBLIC 
MORALITY AND DECENCY. 


ARTICLE 26. 


Offenses against Public Morality and Decency. 


§ 14-177. Crime against nature.—If any person shall commit the crime 
against nature, with mankind or beast, he shall be guilty of a felony, and shall be 
fined or imprisoned in the discretion of the court. CSiEliz. aly; 525" ens VE 
c. 6: R.C., c. 34, s. 6; 1868-9, c. 167, s. 6; Code, s. 1010; Rev., s. 3349; C. S., s. 


4336; 1965, c. 621, s. 4.) 


Editor’s Note. — For article on the law 
of crime against nature with particular re- 
gard to this section, see 32 N.C.L. Rev. 312 
(1954). 

Definition—The crime against nature is 
sexual intercourse contrary to the order of 
nature. It includes acts with animals and 
acts between humans per anum and per os. 
State v. Chance, 3 N.C. App. 459, 165 
S.E.2d 31 (1969). 


Scope of Section.—This section includes 
all kindred acts of bestial character where- 
by degraded and perverted sexual desires 
are sought to be gratified. State v. Griffin, 
175 N.C. 767, 94 .S.E. 678 (1917); State v. 
Harward, 264 N.C. 746, 142 S.E.2d 691 
(1965). It includes unatural intercourse be- 
tween male and male. State v. Fenner, 166 
N.C. 247, 80 S.E. 970 (1914). 

This section includes acts with animals 
and acts between humans per anum and 
per os. State v. Harward, 264 N.C. 746, 
142 S.E.2d 691 (1965). 

This section is broad enough to include 


in the crime against nature other forms 
of the offense than sodomy and buggery. 
State v. Harward, 264 N.C. 746, 142 S.E.2d 
691 (1965). 

In this jurisdiction crime against nature 
embraces sodomy, buggery and bestiality 
as those offenses were known and defined 
at common law. State v. O’Keefe, 263 N.C. 
53, 138 S.E.2d 767 (1964). 


Crime against nature embraces sodomy, 
buggery, and bestiality as those offenses 
were known and defined at common law. 
State v. Stokes, 1 N.C. App. 245, 161 
S.E.2d 53 (1968). 


Purpose.—The legislative intent and pur- 
pose of this section, prior to the 1965 
amendment and since, is to punish per- 
sons who undertake by unnatural and in- 
decent methods to gratify a perverted and 
depraved sexual instinct which is an offense 
against public decency and morality. State 
v. Stubbs, 266 N.C. 295, 145 S.E.2d 899 
(1966). 

Conviction for Attempt—Upon the trial 
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of an indictment for the crime against 
nature the prisoner may be convicted of 
the crime charged therein, or of an at- 
tempt to commit a less degree of the same 
crime. State v. Savage, 161 N.C. 245, 76 
S.E. 238 (1912); State v. Harward, 264 
N.C. 746, 142 S.E.2d 691 (1965). 

Section 14-202.1 is not repugnant to this 
Section so as to work a repeal in part of 
this section, intentionally or otherwise. The 
two sections are complementary rather 
than repugnant or inconsistent. This sec- 
tion condemns crimes against nature 
whether committed against adults or chil- 
dren, while § 14-202.1 condemns those of- 
fenses of an unnatural sexual nature 
against children under 16 years of age by 
persons over 16 years of age which cannot 
be reached and punished under the provi- 
sions of this section. State v. Lance, 244 
N.C. 455, 94 S.E.2d 335 (1956). 

Section 14-202.1 supplements this sec- 
tion. State v. Whittemore, 255 N.C. 583, 
122 S.E.2d 396 (1961). 

This section and § 14-202.1 are comple- 
mentary rather than repugnant or incon- 
sistent. This section condemns crimes 
against nature whether committed against 
adults or children. Section 14-202.1 con- 
demns those offenses of an unnatural sex- 
ual nature against children under 16 years 
of age by persons over 16 years of age 
which cannot be reached and punished un- 
der the provisions of this section. Section 
14-202.1, of course, condemns other acts 
against children than unnatural sexual 
acts. The two statutes can be reconciled, 
and both declared to be operative without 
repugnance. State v. Chance, 3 N.C. App. 
459, 165 S.E.2d 31 (1969). 

Conduct declared criminal by this sec- 
tion is sexual intercourse contrary to the 
order of nature. State v. Whittemore, 255 
N.C. 583, 122 S.E.2d 396 (1961); State 
v. Harward, 264 N.C. 746, 142 S.F.2d 691 
(1965). 

Is a Felony.—The crime against nature 
in this jurisdiction is a felony. State v. 
Jernigan, 255 N.C. 732, 122 S.E.ed 
711 (1961); State v. Harward, 264 N.C. 746, 
142 S.E.2d 691 (1965). 

An assault upon a woman is not a lesser 
degree of the crime of sodomy. State v. 
Jernigan, 255 N.C. 732, 1292 S.F.ed 
711 (1961). 

Proof of penetration of or by the sex- 
ual organ is essential to conviction under 
this section. State v. Whittemore, 255 
N.C. 583, 122 S.E.2d 396 (1961); State 
v. Harward, 264 N.C. 746, 142 S.E.2d 691 
(1965); State v. Chance, 3 N.C. App. 459, 
165 S.E.2d 31 (1969). 
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A valid warrant or indictment is an es- 
sential of jurisdiction in a prosecution un- 
der this section. State v. Jernigan, 255 
NAC SeebI Roe StE.Od. 710 (1961). 


Sufficiency of Indictment.—An_indict- 
ment under this section which charges that 
defendant did unlawfully, wilfully, and fe- 
loniously commit the infamous crime 
against nature with a particular man, wom- 
an, or beast is sufficient. State v. O’Keefe, 
263 N.C. 53, 188 S.E.2d 767 (1964); State 
v. Stubbs, 266 N.C. 295, 145 S.E.2d 899 
(1966). 

It is essential to a valid indictment in 
this jurisdiction that the indictment must 
allege that the defendant did unlawfully, 
wilfully, and feloniously commit the in- 
famous crime against nature with a par- 
ticular man, woman, or beast. State v. 
Stokes, 274 N.C. 409, 163 S.E.2d 770 
(1968). 

It is necessary to the legal sufficiency 
of an indictment charging the commission 
of a crime against nature to state with 
exactitude, inter alia, the name of the 
person with or against whom the offense 
was committed, in order that there can 
be certitude in the statement of the accu- 
sation as will identify the offense with 
which the accused is sought to be charged 
and to protect the accused from being 
twice put in jeopardy for the same of- 
fense. State v. Stokes, 274 N.C. 409, 163 
S.E.2d 770 (1968). 

The practice in North Carolina has 
been to charge the offense in language 
which closely follows the wording of this 
section. State v. Stokes, 1 N.C. App. 245, 
161 S.E.2d 53 (1968). 

Details Unnecessary.—In charging the 
offense of crime against nature, because 
of its vile and degrading nature, there has 
been some laxity of the strict rules of 
pleading. It has never been the usual prac- 
tice to describe the particular manner or 
the details of the commission of the act. 
State v. Stokes, 1 N.C. App. 245, 161 
S.E.2d 53 (1968). 


Bill of Particulars—The practice in this 
State has been to charge the offense of 
crime against nature in language closely 
following the wording of this section and 
where defendant feels that he may be 
taken by surprise or that the indictment 
fails to impart information sufficiently 
specific as to the nature of the charge, he 
may move for a bill of particulars. State v. 
Stokes, 274 N.C. 409, 163 S.E.2d 770 
(1968). 

Punishment.—The punishment of a fine 
or imprisonment in the discretion of the 
court prescribed by this section, is not a 


§ 14-178 


“specific punishment” within the meaning 
of § 14-2, and the maximum lawful impris- 
onment is ten years. State v. Thompson, 
268 N.C. 447, 150 S.E.2d 781 (1966). 


Applied in State v. Mintz, 242 N.C. 
761; 89. »S.Higd 463 (1955);. State. v. 
Williams, 247 N.C. 272, 100 S.E.2d 


500 (1957); State v. King, 256 N.C. 236, 
123 S.E.2d 486 (1962); State v. Wals- 
tonAmeeovme NG. .385,, 130 S.E.2d 636 
(1963); State v. Hayes, 261 N.C. 648, 135 
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S.E.2d 653 (1964); State v. Ward, 263 N.C. 
93, 138 S.E.2d 779 (1964); State v. Wright, 
263 N.C. 129, 139 S.E.2d 10 (1964); State 
v. Stubbs, 265 N.C. 420, 144 S.E.2d 262 
(1965); State v. Cox, 272 N.C. 140, 157 
S.E.2d 717 (1967); State v. Callett, 211 
N.C. 563, 191 S.E. 27 (1937); State v. Spi- 
vey, 213 N.C. 45, 195 S.E. 1 (1938). 

Cited in State v. Reid, 230 N.C. 561, 53 
S.E.2d 849 (1949). 


§ 14-178. Incest between certain near relatives.—The parties shall be 
guilty of a felony in all cases of carnal intercourse between (1) grandparent and 
grandchild, (ii) parent and child or stepchild or legally adopted child, or (iii) 
brother and sister of the half or whole blood. Punishment for every such offense 
shall be by imprisonment in the State prison for a term of not more than fifteen 
years, in the discretion of the court. (1879, c. 16, s. 1; Code, s. 1060; Rev., s. 
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In General. — Incest was not indictable 
at common law. State v. Sauls, 190 N.C. 
810, 130 S.E. 848 (1925). The amendment 
of 1911 increasing the punishment was 
held not retroactive. State v. Broadway, 
157 N.C. 598, 72 S.E. 987 (1911). 

Carnal intercourse by the father with 
his illegitimate daughter constitutes the of- 
fense. State v. Lawrence, 95 N.C. 659 
(1886). Both parties are not necessarily 
guilty. Strider v. Lewey, 176 N.C. 448, 97 
S.E. 398 (1918). 


The crime of incest is purely statutory. 
State v. Rogers, 260 N.C. 406. 133 S.E.2d 
1 (1963). 

Incest, although punished by the ecclesi- 
astical courts of England as an offense 
against good morals, is not at common law 
an indictable offense. State v. Rogers, 260 
N.C. 406, 133 S.E.2d 1 (1963). 


Failure to Charge “Carnal” Knowledge. 
—The mere fact that indictment failed to 
charge “carnal” knowledge is not a fatal 
defect that would sustain the defendant’s 
motion to quash the indictment. State v. 
Sauls, 190 N.C. 810, 130 S.E. 848 (1925). 


Intercourse with Illegitimate Daughter. 
— A father violates this section and by 
reason thereof is guilty of the statutory 
felony of incest if he has sexual inter- 
course, either habitual or in a single in- 
stance, with a woman or girl whom he 
knows to be his daughter in fact, regard- 
less of whether she is his legitimate or his 
illegitimate child. State v. Wood, 235 N.C. 
636, 70 S.E.2d 665 (1952); State v. 
Rogers, 260 N.C. 406, 133 S.E.2d 1 (1963). 

Prosecutrix May Not Be Bastardizec by 
Mother.—In a prosecution under this sec- 
tion, the married mother of the prosecutrix 
may not testify that defendant, a person 


132) 


not her husband, is the natural] father of 
the prosecutrix, since a mother wil] not 
be permitted to bastardize her own issue 
and testify to illicit relations, except in an 
action which directly involves the parent- 
age ot the child. and, the prosecutrix hav- 
ing been born in wedlock, the law will 
conclusively presume legitimacy in the ab- 
sence of evidence that the father was 1m- 
potent or could not have had access. State 


v. Rogers, 260 N.C. 406, 133 S.E.2d 1 
(1963). 
Evidence. — Confessions of the wife to 


the husband are not admissible in a trial 
for incest. State v. Brittain, 117 N.C. 783, 
23 S.E. 433 (1895). But proof of other 
similar acts is competent in corroboration. 
State v. Broadway, 157 N.C. 598, 72 S.E. 
987 (1911). 


In a prosecution under this section for 
an offense allegedly committed upon de- 
fendant’s daughter, testimony of an older 
daughter, that within the past three years 
defendant several times had made to her 
improper advances of a similar nature, was 
competent solely for the purpose of show- 
ing intent or guilty knowledge. State v. 


Edwards, 224 N.C: 527, 31 S.E.2d 516 
(1944). 

Corroboration of Prosecutrix’ Testi- 
mony Not Required. — There is no statute 


providing that the testimony of the prose- 
cutrix must be corroborated by the evi- 
dence of others in a prosecution for incest. 
In consequence, a conviction for incest 
may be had against a father upon the un- 
corroborated testimony of the daughter if 
such testimony suffices to establish all of 
the elements of the offense beyond a rea- 
sonable doubt. State v. Wood, 235 N.C. 
636, 70 S.E.2d 665 (1952). 
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§ 14-179. Incest between uncle and niece and nephew and aunt.— 
In all cases of carnal intercourse between uncle and niece, and nephew and aunt, 
the parties shall be guilty of a misdemeanor, and shall be punished by a fine or 
imprisonment, in the discretion of the court. (1879, c. 16, s. 2; Code, s. 1061; 
Rey., s. 3352;.C. S., s. 4338.) 
With Daughter of Half Sister—It has 
been held under this section that carnal in- 
tercourse of a man with the daughter of 


his half sister is incest. State v. Harris, 
149 N.C. 513, 62 S.E. 1090 (1908). 


§ 14-180. Seduction.—If any man shall seduce an innocent and virtuous 
woman under promise of marriage, he shall be guilty of a felony, and upon con- 
viction shall be fined or imprisoned at the discretion of the court, and may be im- 
prisoned in the State prison not exceeding the term of five years: Provided, the 
unsupported testimony of the woman shall not be sufficient to convict: Provided 
further, that marriage between the parties shall be a bar to further prosecution 
hereunder. But when such marriage is relied upon by the defendant, it shall oper- 
ate as to the costs of the case as a plea of nolo contendere, and the defendent shall 
be required to pay all the costs of the action or be liable to imprisonment for non- 


payment of the same. (1885, c. 248; Rev., s. 3354; 1917, c. 39; C. S., s. 4339.) 


Who May Be Convicted. — A male, at 
the marriageable age of 18 years, is indict- 
able for seduction under this section. State 
v. Creed, 171 N.C. 837, 88 S.E. 511 (1916). 


Distinguishing Civil and Criminal Ac- 


tion. — It is only necessary for plaintiff’s . 


recovering damages in her civil action, in 
tort, for wrongful seduction, to show that 
the defendant induced the intercourse by 
persuasion, deception, enticement, or other 
artifice; not requiring, as in prosecution 
under this section that the intercourse was 
procured under a promise of marriage, 
though when existent this may be shown 
in the civil action as a means used by the 
defendant to accomplish his purpose. Har- 
dinuys) Dayis; 183 N.C. 46,° 110. S.E.. 602 
(1922). 

Three Elements of Offense.—To convict 
the defendant of seduction, it is incumbent 
upon the State to satisfy the jury beyond 
a reasonable doubt of every element es- 
sential to the offense. The three elements 
are: (1) The innocence and virtue of the 
prosecutrix; (2) the promise of marriage; 
and (3) the carnal intercourse induced by 
such promise. State v. Pace, 159 N.C. 
462, 74 S.E. 1018 (1912); State v. Crook, 
USomNeGy 545501 270S.. 579 (1925); State 
v. Brackett, 218 N.C. 369, 11 S.E.2d 146 
(1940); State v. Smith, 223 N.C. 199, 25 
S.E.2d 619 (1943). If any one of these ele- 
ments is lacking there can be no seduction. 
State v. Ferguson, 107 N.C. 841, 12 S.E. 
574 (1890). See also State v. McDade, 208 
N;Gw197-1'79 S:E:.755 (1935). 

Deceit is the very essence of this offense, 
the warp and woof of it, so to speak. State 
v. Crowell, 116 N.C. 1052, 21 S.E. 502 
(1895). The promise of marriage alone 
makes the seduction criminal. State v. 
Whitley, 141 N.C. 823, 53 S.E. 820 (1906). 


Consent is no defense. State v. Horton, 
100 N.C. 443, 6 S.E. 238 (1888). 

Meaning of “Innocent and Virtuous”.— 
Should any woman committing the act of 
adultery induced by her own lascivious de- 
sires, with or without the promise, her con- 
duct is not such as to bring her within the 
intent and meaning of this section as an 
innocent and virtuous woman. State v. 
Johnson, 182 N.C. 883, 109 S.E. 786 
(1921). See State v. Ferguson, 107 N.C. 
841, 12 S.E. 574 (1890). State v. Crowell, 
EWG: INC, WOSPY CHL Sie x0 (1895). 

Permitting familiarities not amounting to 
incontinence may be considered by the jury 
in determining whether the prosecutrix was 
virtuous. State v. Whitley, 141 N.C. 823, 
53 S.E. 820 (1906). But when permitted 
by the prosecutrix after the act they do not 
negative evidence that she was innocent 
and virtuous prior thereto, though they may 
be properly considered by the jury with 
reference to the weight of her evidence. 
State’ vi Lang,'a710N.C. 778, 87 °S.E: 957 
(1916). 


An adulteress may reform and become 
innocent and even virtuous, and the statute 
protects her just as much as if she had 
never fallen. State v. Johnson, 182 N.C. 
883, 109 S.E. 786 (1921). 

Where there was evidence of the good 
reputation of prosecutrix before and at the 
time of the alleged illicit intercourse, it was 
held that this meets the requirement of 
this section on the element of innocence 
and virtue. State v. Smith 223 N.C. 199, 
25 S.E.2d 619 (1943). 

Promise of Marriage Must Be Uncon- 
ditional—tIn order for conviction under this 
section, the promise of marriage must be 
absolute and unconditional, and a promise 
at the time to marry the woman in the 
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event “anything should happen to her,” is 
insufficient for a conviction under the 
statute. State v. Shatley, 201 N.C. 83, 159 
S.E. 362 (1931). 

Testimony of Woman Must Be Corrob- 
orated as to Each Element.—The statute 
provides that the unsupported testimony 
of the woman shall not be sufficient to con- 
vict. This proviso has been construed to 
mean that the prosecutrix must be sup- 
ported by independent facts and circum- 
stances as to each element of the offense. 
State v. Crook, 189 N.C. 545, 127 S.E. 579 
(1925). See State v. Maness, 192 N.C. 708, 
135 S.E. 777 (1926); State v. Forbes, 210 
N.C. 567, 187 S.E. 760 (1936); State v. 
Brewington, 212 N.C. 244, 193 S.E. 24 
(1937). 

To convict defendant of seduction as de- 
fined in this statute, the testimony of prose- 
cutrix alone is not sufficient. There must 
be independent supporting evidence of 
each essential element of the crime. State 
v. Smith, 223 N.C. 199, 25 S.E.2d 619 
(1943). 

For cases setting out facts held either 
sufficient or insufficient to support, see 
State v. Raynor, 145 N.C. 472, 59 S.E. 
344 (1907); State v. Malonee, 154 N.C. 200, 
69 S.E. 786 (1910); State v. Pace, 159 N.C. 
462, 74 S.E. 1018 (1912); State v. Cooke, 
176 N.C. 731, 97 S.E. 171 (1918); State v. 
Brackett, 218 N.C. 369, 11 S.E.2d 146 
(1940). 

The weight and credibility of the evi- 
dence supporting that of the woman, upon 
the trial of seduction, under this section, 
is for the jury, if it comes within the re- 
quirement of being legal evidence, however 
slight it may be. State v. Doss, 188 N.C. 
214, 124 S.E. 156 (1924). 


Supporting Evidence Need Not Be Di- 
rect.—It is not required that the “support- 
ing evidence” of the promise of marriage 
coincide with the testimony of the prose- 
cutrix as to the time the promise was made, 
since it is not required that the “supporting 
evidence” be direct, adminicular proof be- 
ing sufficient. State v. Smith, 217 N.C. 591, 
9 S.E.2d 9 (1940). 


Testimony supporting prosecutrix, on an 
indictment for seduction under this section, 
need not be in the form of direct evidence, 
for it is seldom possible to produce such 
proof in respect to some of the elements of 
the offense. Facts and circumstances tend- 
ing to support her statements are sufficient. 
State v. Smith, 223 N.C. 199, 25 S.E.2d 619 
(1943). 


The proviso that “the unsupported testi- 
mony of the woman shall not be sufficient 
to convict” is fully met where the testi- 
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mony of the prosecutrix was corroborated 
in respect to each essential element of the 
offense charged; as to the promise of 
marriage by evidence of the prosecutrix’ 
statements to others, and by the witness 
who “heard them talking,” and by the 
further circumstance of the long and con- 
stant association of the defendant with the 
prosecutrix; as to her innocence and virtue 
by the evidence of her good character; and 
as to the intercourse by the admission of 
the defendant. State v. Tuttle, 207 N.C. 
649, 178 S.E. 76 (1935). 

Resemblance of Child to Defendant.—It 
is not error to permit a child to be exhibited 
to the jury that they may trace a resem- 
blance to one charged with having begotten 
it; and such evidence is admissible on an 
indictment for seduction. State v. Horton, 
100 N.C. 443, 6 S.E. 238 (1888). 

Effect of Marriage upon Consent Judg- 
ment.— Where, in a prosecution for seduc- 
tion a consent judgment is entered requir- 
ing the defendant to pay a certain sum to 
the prosecutrix, a subsequent marriage of 
the parties before the whole sum is paid 
does not discharge the judgment, the con- 
sent of all parties being necessary to set 
aside such judgment. For the defendant to 
get the benefit of this section the marriage 
must be before he is adjudged guilty. State 
v. McKay, 202 N.C. 470, 163 S.E. 586 
(1932). 

Indictments—No Set Form of Words.— 
In the trial of an indictment for seduction 
under this section, no set form of words is 
necessary to show the causal relation be- 
tween the promise and the act of sexual 
intercourse. State v. Malonee, 154 N.C. 200, 
69 S.E. 786 (1910). 

Limitation of Action—Deceit being the 
very essence of the offense of seduction, § 
15-1 exempting certain crimes, including 
deceit, from the two-year statute of lim- 
itations, applies to the offense of seduction 
under promise of marriage. State v. Cro- 
well, 116 N.C. 1052, 21 S.E. 502 (1895). 

Insufficient Evidence to Show Promise 
of Marriage.—In prosecution for seduction, 
the only evidence in support of the testi- 
mony of prosecutrix on the essential ele- 
ment of promise of marriage was the tes- 
timony of a witness that prosecutrix had 
told the witness that she and defendant 
were going to be married, and the further 
testimony that she had seen prosecutrix 
and defendant together over a certain pe- 
riod. No other witness testified that prose- 
cutrix and defendant had been seen to- 
gether. This is not sufficient to constitute 
proof of the promise of marriage by facts 
and circumstances independent of the tes- 
timony of prosecutrix, and defendant’s mo- 
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tion to nonsuit should have been granted. 
State v. Forbes, 210 N.C. 567, 187 S.E. 
760 (1936). 

Burden of Proof on State—In order to 
convict, the burden of proof is upon the 
State to show beyond a reasonable doubt 
that the seduction was accomplished under 
and by means of the promise of marriage, 
and that the prosecutrix was at that time 
an innocent and virtuous woman. It must 
affirmatively appear that the inducing 
promise preceded the intercourse, and that 
the promise was absolute and not condi- 
tional. State v. Wells, 210 N.C. 738, 188 
S.E. 326 (1936), holding evidence insuffi- 
cient to establish that seduction was in- 
duced by previous unconditional promise 
of marriage. 

Punishment. — This section, providing 
that one convicted of seduction under 
promise of marriage “shall be fined or im- 
prisoned,” at the discretion of the court, 
does not authorize the imposition of both 
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fine and imprisonment. State v. Crowell, 
116¢.NsGP052)211S.E..602 (1895). 

Defendant’s contention that he was sub- 
jected to cruel and unusual punishment in 
that the trial court sentenced him to the 
maximum prison term permitted by statute 
for the offense of seduction of which he was 
convicted, and in addition dictated a letter 
to the parole commissioner in which he re- 
quested that no clemency be extended de- 
fendant, and also directed the solicitor to 
institute prosecution against defendant for 
failure to support his illegitimate child, is 
untenable, since the letter to the parole 
commissioner and the instructions to the 
solicitor are not parts of the sentence im- 
posed. State v. Brackett, 218 N.C. 369, 11 
S.E.2d 146 (1940). 

Applied in State v. Leggett, 255 N.C. 
358, 121 S.E.2d 533 (1961). 

Cited in State v. Wade, 197 N.C. 571, 
150 S.E. 32 (1929); State v. Hill, 223 N.C. 
711, 28 S.E.2d 100 (1943). 


§ 14-181. Miscegenation. — All marriages between a white person and a 


negro, or between a white person and a person of negro descent to the third 
generation inclusive, are forever prohibited, and shall be void. Any person vio- 
lating this section shall be guilty of an infamous crime, and shall be punished 
by imprisonment in the county jail or State’s prison for not less than four months 
nor more than ten years, and may also be fined, in the discretion of the court. 
(Const.art. 14, 8).0;01354, Ca243.1838-9.\¢. 24° RC. c: 68.1807 » Code) is: 
1084; Rev., s. 3369; C. S., s. 4340.) 


Virginia antimiscegenation statutes held 
unconstitutional—See Loving v. Virginia, 
PEON lS woo Cteiei7 7180.3 Ed.i 2d 
1010 (1967). 

Domicile in Another State—A marriage 


solemnized in a state whose laws permit 
such marriage between a negro and a white 
person domiciled in such state is valid in 
this State. State v. Ross, 76 N.C. 242 
(1877). 


§ 14-182. Issuing license for marriage between white person and 
negro; performing marriage ceremony.—If any register of deeds shall 
knowingly issue any license for marriage between any person of color and a 
white person; or if any clergyman, minister of the gospel or justice of the peace 
shall knowingly marry any such person of color to a white person, the person so 
offending shall be guilty of a misdemeanor. (1830, c. 4, s. 2; R. C., c. 34, s. 
80; Code, s. 1085; Rev., s. 3370; C. S., s. 4341.) 


§ 14-183. Bigamy.—lIf any person, being married, shall marry any other 
person during the life of the former husband or wife, every such offender, and 
every person counseling, aiding or abetting such offender, shall be guilty of a 
felony, and shall be imprisoned in the State’s prison or county jail for any term 
not less than four months nor more than ten years. Any such offense may be 
dealt with, tried, determined and punished in the county where the offender shall 
be apprehended, or be in custody, as if the offense had been actually committed 
in that county. If any person, being married, shall contract a marriage with any 
other person outside of this State, which marriage would be punishable as biga- 
mous if contracted within this State, and shall thereafter cohabit with such person 
in this State, he shall be guilty of a felony and shall be punished as in cases of 
bigamy. Nothing contained in this section shall extend to any person marrying 
a second time, whose husband or wife shall have been continually absent from 
such person for the space of seven years then last past, and shall not have been 
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known by such person to have been living within that time; nor to any person 
who at the time of such second marriage shall have been lawfully divorced from 
the bond of the first marriage; nor to any person whose former marriage shall 
have been declared void by the sentence of any court of competent jurisdiction. 
(see"9 ‘Geog viencer o1,.8. 22; 1/90 (6. 523,.b ak. elo. G, Y Opens ele 
R,, Cis: Ced4eesemis ode, s..988. Revios. 300Ls oldest 20 cn ue, aoe! 


Editor’s Note.—For note as to conse- 
quences of a voidable divorce decree, see 
35 N.C.L. Rev. 409 (1957). 


Offense against Society. — At common 
law and under this section bigamy is an 
offense against society rather than against 
the lawful spouse of the offender. State v. 
Williams, 220 N.C. 445, 17 S.E.2d 769 
(1941), rev’d on other grounds, Williams v. 
NoéethCarolinayi317US.828 77631 S.C hr 2072 
87 L. Ed. 279 (1942). 


Constitutes a Felony. — While at com- 
mon law bigamy was not an indictable 
offense, and even as late as the enactment 
of 1885, it was only a misdemeanor, it is 
now a felony under this statute. State v. 
Burns, 90 N.C. 707 (1884). 


Necessity of Valid Marriage.—That the 
first marriage was celebrated without pro- 
curement of a license, while subjecting the 
parties to punishment, will not so invali- 
date the marriage that bigamy cannot 
be predicated thereon. State v. Robbins, 
28 N.C. 23 (1845). 


In a trial for bigamy, an instruction that 
defendant could not be convicted, unless 
the jury was satisfied beyond a reasonable 
doubt that the magistrate who solemnized 
the first marriage was a “duly appointed, 
qualified, and acting justice of the peace,” 
was properly refused, it being sufficient if 
such justice was a de facto officer. State 
v. Davis, 109 N.C. 780, 14 S.E. 55 (1891). 


The evidence showing that there were a 
number of eyewitnesses to the marriage, 
and a certified copy of the license with 
return endorsed being produced, it was 
not error to charge the jury that it would 
be presumed the ceremony was valid. 
State v. Davis, 109 N.C. 780, 14 S.E. 55 
(1891). 

Belief That First Wife Is Dead.—A be- 
lief by the defendant that his first wife is 
dead or his ignorance of her being alive, 
she having been away for less than seven 
years, is no defense in a prosecution for 
bigamy. State v. Goulden, 134 N.C. 743, 47 
S.E. 450 (1904). 

Absence of Wife. — The burden is on 
the defendant to show as a matter of de- 
fense that his wife had absented herself 
for the space of seven years next before 
the second marriage, and that he was ig- 
norant all that time that she was living. 


State v. Goulden, 134 N.C. 743, 47 S.E. 
450 (1904). 

Admissions as to Prior Marriage—In a 
prosecution for bigamy an admission of 
the defendant is competent to prove the 
first marriage. State v. Goulden, 134 N.C. 
743, 47 S.E. 450 (1904). 

Where a defendant charged with big- 
amy, upon the preliminary examination 
before a justice of peace, and after being 
cautioned that his statements could be 
used against him, stated that he had been 
married to his former wife while a slave 
in South Carolina, had children by her and 
was subsequently married in North Caro- 
lina to his present wife, such admissions 
were competent to go to the jury, on his 
trial in the superior court, as to his guilt. 
State v. Melton, 120 N.C. 591, 26 S.E. 
933 (1897). 

Testimony of First Wife—In an indict- 
ment for bigamy the first wife of the de- 
fendant is a competent witness to prove 
the marriage. State v. Melton, 120 N.C. 
591, 26 S.E. 933 (1897). 

By the express provisions of § 8-57, de- 
fendant’s legal wife was a competent wit- 
ness before the grand jury, which was con- 
sidering an indictment against defendant 
charging him with a violation of the provi- 
sions of this section. State v. Vandiver, 265 
N.C. 325, 144 S.E.2d 54 (1965). 

The record book of marriage for the 
county or the original marriage license 
signed by the justice solemnizing the 
marriage is admissible to prove a mar- 
riage. State v. Melton, 120 N.C. 591, 26 
8.E. 933 (1897). 

Second Marriage out of State—It was 
held formerly that the courts of this State 
could not take jurisdiction of the case 
where the second marriage took place out 
of the State. See State v. Barnett, 83 N.C. 
615 (1880). Subsequent to this decision a 
clause was inserted in the section in fur- 
therance of a purpose to make the offense 
cognizable “whether the second marriage 
shall have taken place in the State of 
North Carolina, or elsewhere.” This clause, 
in State v. Cutshall, 110 N.C. 538, 15 S.E. 
261 (1892), was held unconstitutional 
insofar as it attempted to make a second 
marriage bigamous which occurred out of 
the State without proving that the parties 
afterwards cohabited in North Carolina. 
The constitutionality of the section was 
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upheld in State v. Long, 143 N.C. 671, 57 
S.E. 349 (1907), but from the statement of 
facts in that case it appears that while the 
second marriage took place in South Caro- 
lina the parties subjected themselves to the 
jurisdiction of this State by living here for 
four weeks thereafter. In State v. Ray, 151 
N.C. 710, 66 S.E. 204 (1909), the authorities 
are reviewed and it is held that the words 
“or elsewhere,” in the clause just quoted, 
were void. In recognition of these decisions 
the legislature, by the Public Laws of 1913, 
c. 26, amended the section and added the 
words “shall thereafter cohabit with such 
person in this State,” which qualify and 
constitute a requisite to the jurisdiction 
when the second marriage is not in North 
Carolina. It has been held that this amend- 
ment is constitutional and does not confer 
extraterritorial jurisdiction upon the courts. 
See State v. Herron, 175 N.C. 754, 94 S.E. 
698 (1917); State v. Moon, 178 N.C. 715, 
100 S.E. 614 (1919). 

This section, making bigamous cohabi- 
tation in this State a felony is valid and 
offends neither the federal nor State Con- 
stitutions. State v. Williams, 224 N.C. 183, 
29 S.E.2d 744 (1944), aff’d, Williams v. 
State, 325 U.S. 26, 65 S. Ct. 1092, 89 L, 
Ed. 1577, 157 A.L.R. 1366 (1945). 

Same—Pleading and Proof—lIf the de- 
fendant wishes to rely upon the fact that 
the offense of bigamy was committed out- 
side the State, he cannot move to quash 
or in arrest, but must prove the fact in de- 
fense under his plea of not guilty. State v. 
Mitchell, 83 N.C. 674 (1880); State v. Bur- 
ton, 138 N.C. 575, 50 S.E. 214 (1905); State 
v. Barrington, 141 N.C. 820, 53 S.E. 663 
(1906); State v. Long, 143 N.C. 671, 57 
S.E. 349 (1907). 

In a prosecution for bigamous cohabita- 
tion based upon a second marriage in 
another state, the State must prove beyond 
a reasonable doubt, each of the essential 
elements of the offense. State v. Setzer, 
226 N.C. 216, 37 S.E.2d 513 (1946). 

Aiding and Abetting by Marrying Out- 
side of State—In a prosecution upon an 
indictment charging defendant with aiding 
and abetting bigamy by entering into a 
marriage with a person then married and 
not divorced, evidence tending to show 
that the bigamous marriage was con- 
tracted in another state ousts the juris- 
diction of the courts and requires dismissal. 
State v. Jones, 227 N.C. 94, 40 S.E.2d 
700 (1946). 

Foreign Divorces——Where a decree of 
divorce in another state, which is attacked 
by the prosecution for insufficient resi- 
dence in such other state, is relied upon 
as the only defense on a trial for bigamy, 
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the defendant must satisfy the jury, but 
not beyond a reasonable doubt, of the 
bona fides of his residence in the other 
state. State v. Herron, 175 N.C. 754, 94 
S.E. 698 (1917). 

A man and a woman went from this 
State to Nevada and, after residing there 
for a time sufficient to meet the require- 
ment of a Nevada statute, secured decrees 
from a Nevada court, divorcing them from 
their respective spouses, in this State, in 
which they had been married and domi- 
ciled. They then married each other in 
Nevada, returned to this State and co- 
habited there as man and wife. Pros- 
ecuted under this section for bigamous co- 
habitation, they set up in defense the 
Nevada decrees. A general verdict was 
returned, after instructions permitting that 
the decrees be disregarded upon either of 
two grounds, (1) that a Nevada divorce 
decree based on substituted service, where 
defendant made no appearance, could not 
be recognized in this State, and (2) that 
defendants went to Nevada, not to es- 
tablish bona fide residence, but solely for 
the purpose of taking advantage of the 
laws of that state to obtain a divorce 
through a fraud upon the Nevada court. 
It was held that, as it could not be deter- 
mined on the record that the verdict was 
not based solely upon the first ground— 
involving a construction and application of 
the federal Constitution—the review in the 
Supreme Court of the United States must 
be of that ground, leaving the other out of 
consideration. Williams v. North Carolina, 
Shiels: 28 O63 Sone 20%, 38%, Ll. Ed. 279 
(1942), rev’g State v. Williams, 220 N.C. 
445, 17 $.E.2d 769 (1941). 

While decrees of divorce granted citi- 
zens of this State by the courts of another 
State, standing alone, are taken as prima 
facie valid, they are not conclusive; and, 
when challenged in a prosecution under 
this section for bigamous cohabitation, the 
burden is on defendants to show to the 
satisfaction of the jury that they had ac- 
quired bona fide domiciles in the state 
granting their divorces and that such di- 
vorces are valid. State y. Williams, 224 
N.C. 183, 29 S.E.2d 744 (1944), aff’d, Wil- 
liams v. State, 325 U.S. 226, 65 S. Ct. 1092, 
89 L. Ed. 1577, 157 A.L.R. 1366 (1945). 

A man and a woman, domiciled in 
North Carolina, left their spouses in North 
Carolina, obtained decrees of divorce in 
Nevada, married and returned to North 
Carolina to live. Prosecuted in North 
Carolina for bigamous cohabitation, they 
pleaded the Nevada divorce decrees in de- 
fense but were convicted. The court held 
that, upon the record, the judgments of 
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conviction were not invalid as denying the 
Nevada divorce decrees the full faith and 
credit required by Art. IV, § 1 of the U.S. 
Constitution. Williams v. State, 325 U.S. 
226.) GheneGrel0e, (co [ey rake alyerey Ahairy 
A.L.R. 1366 (1945), aff’d, State v. Williams, 
294 N.C. 183, 29 S.E.2d 744 (1944). 


Proof of a divorce granted in another 
state, upon a trial for bigamy, in our own 
courts is only evidence which should be 
submitted to the jury under proper in- 
structions. State v. Herron, 175 N.C. 754, 
94 S.E. 698 (1917). 

The Indictment. — An indictment for 
bigamy which charges that defendant 
“wilfully, unlawfully and feloniously, be- 
ing a married man, did marry one W. 
during the life of his first wife,” suffi- 
ciently avers the first marriage. State v. 
Davis, 109 N.C. 780, 14 S.E. 55 (1891). 


Same—Name of First Wife.—It is not 
necessary, in an indictment for bigamy, to 
set out the name of the first wife. State 
v. Davis, 109 N.C. 780, 14 S.E. 55 (1891). 


Same — Negativing Divorce Unneces- 
sary.—It was not necessary that an indict- 
ment for bigamy should contain an aver- 
ment that the defendant had not been di- 
vorced from his wife. State v. Norman, 
13 N.C. 222 (1828); State v. Davis, 109 
N.C. 780, 14 S.E. 55 (1891); State v. Mel- 
ton, 120 N.C. 591, 26 S.E. 933 (1897). 


Same—Time and Place of Marriage.— 
This section does not by its language 
make it necessary for the indictment to 
state the dates of the marriages, and § 15- 
155 expressly enacts that such a state- 
ment shall not be necessary. State v. 
Long, 143 N.C. 671, 57 S.E. 349 (1907). 


Under this section it is unnecessary to 
state where the second marriage took 
place, and it is not necessary that the 
offense should be committed in the county 
where the bill is found to confer jurisdic- 
tion. State v. Long, 143 N.C. 671, 57 S.E. 
349 (1907). 

Bill of Particulars—As in other offenses 
a bill of particulars is necessary if the de- 
fendant desires further information upon 
which to prepare his defense. State v. Long, 
143 N.C. 671, 57 S.E. 349 (1907). 


Venue. — Defendant may be prosecuted 
for bigamy in the county in which he is 
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apprehended, and it is not required that 
the prosecution be instituted in the county 
in which the bigamous cohabitation takes 
place. State v. Williams, 220 N.C. 445, 17 
S.E.2d 769 (1941), rev’d on other grounds, 
Williams v. North Carolina, 317 U.S. 287, 
63 S. Ct. 207, 87 L. Ed. 279 (1942). 


Where the bigamous cohabitation took 
place in one county and the parties were 
apprehended in another county, the prose- 
cution may be instituted in the county of 
their apprehension. State v. Williams, 224 
N.C. 183, 29 S.F.2d 744 (1944), aff’d, Wil- 
liams vy. State, 325 U.S. 226, 65 S. Ct. 1092, 
89 L. Ed. 1577, 157 A.L.R. 1366 (1945). 


Plea of Former Jeopardy Properly Over- 
ruled. — Where, in a criminal prosecution 
for bigamous cohabitation, there is a con- 
viction and judgment chiefly on the 
grounds of insufficient service, which on 
appeal is affirmed by the Supreme Court 
and reversed by the Supreme Court of the 
United States and remanded, upon the 
second trial on the issue of domicile only, 
the plea of former jeopardy and motion to 
dismiss were properly overruled. State v. 
Williams, 224 N.C. 183, 29 S.E.2d 744 
(1944), aff'd, Williams v. State, 325 U.S. 
226, 65 S.. Ct., 1092, 89 Ls, Ed: 1577, 157 
A.L.R. 1366 (1945). 


Prima Facie Case Made Out. — Upon 
issues of traverse on indictment for big- 
amous cohabitation, the prosecution offer- 
ing evidence tending to show that defen- 
dants had been previously married, that 
their respective spouses were still living, 
that defendants had undertaken to con- 
tract a marriage in another state and 
thereafter had cohabited with each other 
in this State, a prima facie case is made 
out and a demurrer to the evidence was 
properly overruled. State v. Williams, 224 
N.C. 183, 29 S.E.2d 744 (1944), aff'd, Wil- 
liams v. State, 325 U.S. 226, 65 S. Ct. 1092, 
89 L. Ed. 1577, 157 A.L.R. 1366 (1945). 


Evidence Sufficient for Jury.—Evidence 
of guilt of bigamous cohabitation held 
sufficient to be submitted to jury. State v. 
Vandiver, 265 N.C. 325, 144 S.E.2d 54 
(1965). 

Applied in State v. Hill, 241 N.C. 409, 
85 S.E.2d 411 (1955). 


§ 14-184. Fornication and adultery.—If any man and woman, not being 
married to each other, shall lewdly and lasciviously associate, bed and cohabit 
together, they shall be guilty of a misdemeanor: Provided, that the admissions or 
confessions of one shall not be received in evidence against the other. Any person 
violating any provision of this section shall be punishable by a fine not to exceed 
five hundred dollars ($500.00), imprisonment for not more than six months, or 
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both. (1805, c. 684, P. R.: R. C., c. 34, s. 45; Code, s: 1041; Rev, s,'3350°1Gx 


S., 8. 4343 ; 1969, c. 1224, s. hg 


Editor’s Note. — The 1969 amendment 
added the last sentence. 

History of Section—See State v. Davis, 
229 N.C. 386, 50 S.E.2d 37 (1948). 

General Consideration, — Adultery is an 
aggravated species of fornication. State 
v. Crowell, 26 N.C. 231 (1844). Forni- 
cation occurs upon cohabitation after mis- 
cegenation. See § 14-181 and note thereto. 

Offense Is Statutory. — The offense of 
fornication and adultery is statutory. State 
v. Ivey, 230 N.C. 172, 52 S.Eied 346 
(1949). 

“Lewdly and lasciviously cohabit” im- 
plies habitual intercourse in the manner of 
husband and wife, and together with the 
fact of not being married to each other, 
constitutes the offense, and in plain words 
draws the distinction between single or 
nonhabitual intercourse and the offense 
the statute means to denounce. State v. 
Davenport, 225 N.C. 13, 33 S.E.2d 136 
(1945); State v. Ivey, 230 N.C. 172, 52 
S.E.2d 346 (1949); State v. Kleiman, 241 
N.C. 277, 85 S.E.2d 148 (1954). 

Warrant or Indictment. — The warrant 
or indictment must set forth the essential 
elements of the offense of fornication and 
adultery. State v. Ivey, 230 N.C. 172, 52 
S.E.2d 346 (1949). 

A warrant charging that defendant did 
lewdly and lasciviously associate with a 
woman to whom he was not married and 
“did engage in an act of intercourse” with 
her, fails to charge the statutory offense 
of fornication and adultery, and judgment 
against defendant was arrested by the 
Supreme Court ex mero motu. State v. 
Ivey, 230 N.C. 172, 52 S.E.2d 346 (1749). 

The use of the word “adulterously” dis- 
penses with the necessity of alleging that 
the parties were not married (State v. Mc- 
Duffie, 107 N.C. 885, 12 S.E. 83 (1890)) 
and were of different sex. The words 
“lewdly and lasciviously” need not be used. 
State v. Britt, 150 N.C. 811, 62 S.E. 1056 
(1909). The State is not called upon to al- 
lege or prove the criminal intent. State v. 
Cutshall, 109 N.C. 764, 14 S.E. 107 (1891). 
The fact that the female is erroneously al- 
leged to be a “spinster” is not ground of 
arrest of judgment. State v. Guest, 100 
N.C. 410, 6 S.E. 253 (1888). 

The admissions or confessions of one 
party are not to be received against the 
codefendant. State v. Rhinehart, 106 N.C. 
787, 11 S.E. 512 (1890). However, it has 
been held that under certain circumstances 
such declarations are admissible when made 
by the female defendant in the presence of 
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the male. See State v. Roberts, 188 N.C. 
460, 124 S.E. 833 (1924). 

But the proviso in this section relates 
to extra-judicial declarations, and does not 
prevent a woman jointly charged with the 
offense from testifying as a witness at the 
trial of her paramour to facts, otherwise 
competent, which are within her personal 
knowledge, where at the time she testifies 
her plea of nolo contendere has been ac- 
cepted by the State, and she is no longer 
on trial. The prohibition of the proviso 
is directed not to the person testifying but 
against the use in evidence of such per- 
son’s previous admissions or confessions. 
State v. Davis, 229 N.C. 386, 50 S.E.2d 37 
(1948), discussed in 27 N.C.L. Rev. 365. 

Corroboration of Paramour.—Where, in 
a prosecution for fornication and adultery, 
the person jointly charged has testified as 
to the facts forming the basis of the prose- 
cution, testimony that she had made sub- 
stantially the same statements to another 
upon the investigation is competent for the 
purpose of corroboration. State v. Davis, 
229 N.C. 386, 50 S.E.2d 37 (1948). 

It is competent to prove that either de- 
fendant had a living spouse. State vy. Manly, 
95 N.C. 661 (1886). 

Statements and conduct prior to the 
offense charged are admissible. State Vv. 
Austin, 108 N.C. 780, 13 S.E. 219 (1891), 
as is also testimony as to conduct of the 
Parties after indictment. State vy. Stubbs, 
108 N.C. 774, 13 S.E. 90 (1891), 

Testimony of an admission made by de- 
fendant that “he was guilty” of another 
charge based upon sexual relations with 
the other party, is competent as an admis- 
sion of acts which with other similar acts 
tend to prove the offense of fornication 
and adultery. State v. Davis, 229 N.C. 386, 
50 S.E.2d 37 (1948). 

Improper Advances Made by Defendant 
to Another Woman. — Where defendant 
was charged with fornication and adultery 
with one of the orphanage girls under his 
supervision, testimony of another orphan- 
age girl that defendant made improper ad- 
vances to her is competent for the purpose 
of showing attitude, animus and purpose 
of defendant, and as corroborative of the 
State’s case. State vy, Davis, 229 N.C. 386, 
50 S.E.2d 37 (1948). 

Circumstantial Evidence. — The guilt of 
defendants or of a defendant, in a prosecu- 
tion for fornication and adultery, must be 
established in almost every case by cir- 
cumstantial evidence. It is never essen- 
tial to conviction that a single act of inter- 
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course be shown by direct testimony. 
State v. Davenport, 225 N.C. 13, 33 S.E.2d 
136 (1945). 

The acts of illicit intercourse may be 
proved by circumstantial evidence, and it 
is not required that even one such act be 
directly proven. State v. Kleiman, 241 N.C. 
277, 85 S.E.2d 148 (1954). 

A single act of illicit sexual intercourse 
does not constitute fornication and adul- 
tery as defined by this section, the offense 
being habitual sexual intercourse in the 
manner of husband and wife by a man 
and woman not married to each other. 
However, the duration of the association 
is immaterial if the requisite habitual in- 
tercourse is established and it has been 
held that a period of two weeks is suffi- 
cient to constitute the offense. State v. 
Kleiman, 241 N.C. 277, 85 S.E.2d 148 (1954). 

Acquittal as to One Party—Where only 
one party is convicted and the other ac- 
quitted, there can be no judgment against 
the one convicted. State v. Mainor, 28 N.C. 
340 (1846). This holding was followed in 
the case of State v. Lyerly, 52 N.C. 158 
(1859), and was held as law in this State 
until doubted in State v. Rhinehart, 106 
N.C. 787, 11 S.E. 512 (1890). The ques- 
tion came before the court again in State 
v. Cutshall, 109 N.C. 764, 14 S.E. 107 
(1891), when it was held that an acquittal 
of one defendant did not work the same 
result as to the other, or prevent the court 
from rendering judgment. This seems to 
be the present status of the law on this 
point. It was followed in State v. Simpson, 
133 N.C. 676, 45 S.E. 567 (1903). 

Both defendants need not be convicted 
of mutual intent to violate the law before 
conviction of one of them can be _ sus- 
tained. State v. Davenport, 225 ING Ge ats; 
33 S.E.2d 136 (1945). 

Both Convicted—New Trial as to One. 
__If both defendants are convicted, a new 
trial may be granted as to one party with- 
out disturbing the verdict as to the other. 
State v. Parham, 50 N.C. 416 (1858). 

Proper Instructions. — In a prosecution 
for fornication and adultery, an instruction 
that if the jury found beyond a reasonable 
doubt that defendant and his alleged para- 
mour, not being married to each other, en- 
gaged in sexual intercourse with each 
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other, with such frequency during the pe- 
riod to which the testimony related, that 
these illicit relations were habitual, they 
should return a verdict of guilty, is with- 
out error. State v. Davis, 229 N.C. 386, 
50 S.E.2d 37 (1948). 

Instruction as to the elements of the of- 
fense of fornication and adultery under 
this section held without error. State v. 
Kleiman, 241 N.C. 277, 85 S.E.2d 148 
(1954). 

Evidence Held Sufficient for Jury.— 
Evidence held sufficient to be submitted 
to the jury in a prosecution of fornication 
and adultery. State v. Kleiman, 241 N.C. 
277, 85 S.E.2d 148 (1954). 

Evidence Held Sufficient to Support 
Conviction. — On a prosecution upon in- 
dictment charging fornication and adul- 
tery, where the State’s evidence tended to 
show that defendants were constantly to- 
gether, day and night, on the streets and 
in several different homes maintained by 
the male defendant, and that they were ar- 
rested late at night in one of these homes, 
no other person being in the house at the 
time, both defendants coming out of the 
same bedroom, there was sufficient evi- 
dence to support a conviction. State v. 
Davenport, 225 N.C. 13, 33 S.E.2d 136 
(1945). 

State Need Not Prove That Male De- 
fendant and Wife Were Separated.—In a 
prosecution under this section, it is not re- 
quired that the State prove that the male 
defendant and his wife were separated. 
State v. Kleiman, 241 N.C. 277, 85 S.E.2d 
148 (1954). 

Punishment. — Persons convicted of 
fornication and adultery may be impris- 
oned in the common jail for a period to 
be fixed in the discretion of the court. 
State v. Manly, 95 N.C. 661 (1886), citing 
State v. McNeal, 75 N.C. 15 (1876); State 
v. Jackson, 82 N.C. 565 (1880). 

The court has power, during the term, 
to correct or modify an unexecuted judg- 
ment in a criminal as well as in civil 
actions. State v. Manly, 95 N.C. 661 
(1886). See In re Brittain, 93 N. Gu 2587 
(1885). 

Applied in State v. Miller, 214 N.C. 317, 
199 S.E. 89 (1938). 


14-185. Inducing female persons to enter hotels or boarding- 
houses for immoral purposes.—Any person who shall knowingly persuade, 


induce or entice, or cause to be persua 


ded, induced or enticed, any woman or 


girl to enter a hotel, public inn or boardinghouse for the purpose of prostitution 
or debauchery or for any other immoral purpose, shall be deemed guilty of a 


misdemeanor, and, upon conviction, 


shall be punished in the discretion of the 
court. (1917, c. 158, s. 1;C. S., s. 4344.) 


484 





§ 14-186 Cu. 14. CrrminaLt Law § 14-188 
§ 14-186. Opposite sexes occupying same bedroom at hotel for im - 
moral purposes; falsely registering as husband and wife. Any man and 
woman found occupying the same bedroom in any hotel, public inn or boarding- 
house for any immoral purpose, or any man and woman falsely registering as, 
or otherwise representing themselves to be, husband and wife in any hotel, public 
inn or boardinghouse, shall be deemed guilty of a misdemeanor punishable by a 
fine not to exceed five hundred dollars ($500.00), imprisonment for not more 
than six months, or both. (1917, c. 158, s. 2; C. Pest seae tat 9091.6..1224, s,.3,) 
Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment. 





§ 14-187. Permitting unmarried female under eighteen in house of 
prostitution.—Whoever, being the keeper of a house of prostitution, or as- 
signation house, building or premises in this State where prostitution, fornication 
or concubinage is allowed or practiced, shall suffer or permit any unmarried fe- 
male under the age of eighteen years to live, board, stop, or room in such house, 
building or premises, shall be guilty of a misdemeanor, (Pub Log hls, co 7OL, 
6 18,1919. c. 288; -CiS.:s. 4346.) 


§ 14-188. Certain evidence relative to keeping disorderly houses 
admissible; keepers of such houses defined; punishment. (a) On a prose- 
cution in any court for keeping a disorderly house or bawdy house, or permitting 
a house to be used as a bawdy house, or used in such a way as to make it dis- 
orderly, or a common nuisance, evidence of the general reputation or character 
of the house shall be admissible and competent ; and evidence of the lewd, dissolute 
and boisterous conversation of the inmates and frequenters, while in and around 
such house, shall be prima facie evidence of the bad character of the inmates and 
frequenters, and of the disorderly character of the house. The manager or 
person having the care, superintendency or government of a disorderly house 
or bawdy house is the “keeper” thereof, and one who employs another to manage 
and conduct a disorderly house or bawdy house is also “keeper” thereof. 

(b) On a prosecution in any court for keeping a disorderly house or a bawdy 
house, or permitting a house to be used as a bawdy house or used in such a way 
to make it disorderly or a common nuisance, the offense shall constitute a mis- 
demeanor punishable by a fine not to exceed five hundred dollars ($500.00), im- 
prisonment for not more than six months, or both. (el QO Ape E77 DER OS: Saas 7; 
1969,:¢1224, 's. 22.) 

Editor’s Note. — The 1969 amendment 
designated the former provisions of this 
section as subsection (a) and added sub- 





constitute disorderly houses: A_ private 
dwelling wherein an uproar was fre- 
quently raised but which disturbed few 


section (b). 

Constitutionality. — This section is con- 
stitutional. State v. Price, 175 N.C. 804, 95 
S.E. 478 (1918). 

Disorderly House Defined — TIllustra- 
tions.—A disorderly house is kept in such 
a way as to disturb or scandalize the public 
generally, or the inhabitants of a particu- 
lar neighborhood, or the passersby. State 
v. Wilson, 93 N.C. 608 (1885). 


The following have been held to consti- 
tute disorderly houses: A shop in which 
disorderly crowds assemble. State v. 
Robertson, 86 N.C. 628 (1882). A. store 
in which persons collect and disturb the 
neighborhood. State v. Thornton, 44 N.C. 
252 (1853). 

The following have been held not to 
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people. State v. Wright, 51 N.C. 25 (1859). 
The residence of an unchaste woman. State 
v. Evans, 27 N.C. 603 (1845). 

Persons Leasing Premises as a “Keeper”. 
—A person who leases a house knowing 
that it is to be used for disorderly and un- 
lawful purposes is treated as a direct of- 
fender. State v. Boyd, 175 N.C. 791, 95 
S.E. 161 (1918). 


Powers of City Authorities. — The ex- 
tent of the powers of the authorities of a 
municipality to enact ordinances concern- 
ing houses of ill fame is discussed in State 
v. Webber, 107 N.C. 962, 12 S.E. 598 
(1890). 

Evidence.—This section authorizes the 
admission of evidence tending to show the 
lewd, dissolute, and boisterous conversa- 
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tion of the inmates and frequenters of the ter of the house shall be admissible and 
house, and especially provides that evi- competent. State v. Hilderbran, 201 N.C. 
dence of the general reputation or charac- 780, 161 S.E. 488 (1931). 


§ 14-189. Obscene literature.—It shall be unlawful for any person, firm 
or corporation to exhibit for the purpose of gain, or display for sale, lend or 
hire, or otherwise publish or sell for the purpose of gain, or exhibit in any 
school, college, or other institution of learning, or have in his posession for the 
purpose of sale or distribution, any obscene literature, as determined and defined 
in the postal laws and regulations of the United States Post Office Department, in 
the form of book, paper writing, print, drawing, or other representation, at any 
newsstand, book store, drugstore or other public or private places; or if any 
person shall post any indecent placards, writings, pictures or drawings on walls, 
fences, billboards or other public or private places, he shall be guilty of a mis- 
demeanor. 

It shall be unlawful for any person, firm or corporation to possess for the pur- 
pose of sale or to sell any crime comic books or crime comic publications which 
through the medium of pictures portray mayhem, acts of sex or use or narcotics. 
Any person violating the provisions of this paragraph shall be guilty of a mis- 
demeanor and upon conviction shall be fined or imprisoned in the discretion of 
the court. -(1885,.¢,,.125*Rews\si37 31; 1907 en 502; Ge Srna 434s 1935 teb7 
1955, cx 1204;) 

Scope.—This section and §§ 14-189.1 and 
14-189.2 are not to be interpreted as grant- 


since the Constitution only prevents re- 
strictions upon, and not enlargement of, 





ing state-wide permission to publish or 
display all pictures and writings not there- 
in forbidden. State v. Furio, 267 N.C. 353, 
148 S.E.2d 275 (1966). 

Test of Immorality.—It has been sug- 
gested that the test of immorality is 
whether the literature “has a tendency to 
shock the moral sense of the average, nor- 
mal head of a family.” If such a test 
would prevent the publication of writings 
of an educational value on sex hygiene, 
commercialized vice and the like, the rem- 


the right to publish. 4 N.C.L. Rev. 33. 

City Ordinance Not Forbidden. — It can 
not be fairly implied from this section and 
§§ 14-189.1, 14-189.2 and 14-190 thar the 
legislature intended to preempt the entire 
subject of obscene displays and _ publica- 
tions so as to forbid a city to enact an or- 
dinance, otherwise within its authority, 
which forbids publications or displays nei- 
ther forbidden nor permitted by these 
statutes. State v. Furio, 267 N.C. 353, 148 
S.E.2d 275 (1966). 


edy would be a matter for the legislature, 


S 14-189.1. Obscene literature and exhibitions. — (a) Description of 
Obscene Matter Prohibited.—It shall be unlawful for any person, firm or corpo- 
ration to purposely, knowingly or recklessly disseminate obscenity and except as 
provided in subsection (c) hereafter, he shall be guilty of a misdemeanor. A 
person disseminates obscenity if he 


(1) Sells, delivers or provides or offers or agrees to sell, deliver or provide 
any obscene writing, picture, record or other representation or em- 
bodiment of the obscene; or 

(2) Presents or directs an obscene play, dance or other performance or par- 
ticipates directly in that portion thereof which makes it obscene; or 

(3) Publishes, exhibits or otherwise makes available anything obscene. 

(4) Exhibits, broadcasts, televises, presents, rents, leases as lessee or lessor, 
sells, delivers, or provides ; or offers or agrees to exhibit, broadcast, tele- 
vise, present, rent, lease as lessee or lessor, sell, deliver, or to provide; 
any obscene still or motion picture, film, film strip, or projection slide, 
or sound recording, sound tape, or sound track, which is a representa- 
tion, embodiment, performance, or publication of the obscene. 

(b) Obscene Defined; Method of Adjudication—A thing is obscene if con- 
sidered as a whole its predominant appeal is to the prurient interest, i. e., a 
shameful or morbid interest in nudity, sex or excretion, and if it goes substan- 
tially beyond customary limits of candor in description or presentation of such 
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matters. A thing is obscene if its obscenity is latent, as in the case of undevel- 
oped photographs. Obscenity shall be judged with reference to ordinary adults, 
except that it shall be judged with reference to children or other especially sus- 
ceptible audience if it appears from the character of the material or the circum- 
stances of its dissemination to be especially designed for or directed to such an 
audience, In any prosecution for an offense under this section, evidence shall be 
admissible to show: 


(1) The character of the audience for which the material was designed or 

to which it was directed ; 

(2) What the predominant appeal of the material would be for ordinary 
adults or a special audience, and what effect, if any, it would probably 
have on the behavior of such people; 

Artistic, literary, scientific, educational or other merits of the material; 

The degree of public acceptance of the material throughout the United 
States ; 

Appeal to prurient interest, or absence thereof, in advertising or to the 
promotion of the material. 


Expert testimony and testimony of the author, creator or publisher relating to 
factors entering into the determination of the issue of obscenity shall be admis- 
sible. 

(c) Noncriminal Dissemination—The following shall not be criminal offenses 
under this section: 


(1) Dissemination, not for gain, to personal associates other than children 
under sixteen. 

(2) Dissemination, not for gain, by an actor below the age of twenty-one 
to a child not more than five years younger than the actor. 

(3) Dissemination to institutions or individuals having scientific or other 
special justification for possessing such material. 


(d) Preparation to Disseminate Unlawfully. — A person, firm or corporation 
who knowingly and intentionally creates, buys, procures or possesses obscene 
matter with the purpose of disseminating it unlawfully shall be guilty of a mis- 
demeanor. A person, firm or corporation who knowingly and intentionally creates, 
buys, procures or possesses a mold, engraved plate or other embodiment of ob- 
scenity especially adapted for reproducing multiple copies or who knowingly and 
intentionally possesses more than three copies of the obscene material is presumed 
to have the purpose to disseminate obscenity unlawfully. 

(e) Promoting Sale of Material Represented as Obscene-—A person, firm or 
corporation who advertises or otherwise promotes the sale of material represented 
or held out by him to be obscene shall be deemed guilty of a misdemeanor. 

({) Awareness That Material Is Obscene; Presumption. — A person, firm or 
corporation who unlawfully disseminates obscenity or who, with purpose so to 
disseminate, creates, buys, possesses, or procures obscenity is presumed to know 
the existence of its parts, features or content of the material which render it ob- 
scene. 

(g) Section Supplementary.—The provisions of this section do not repeal but 
supplement existing statutes relating to the subject matter herein contained. 

(h) Libraries and Art Museums Excepted—The provisions of this section 
shall not apply to the contents of any public, or private library, nor to any art 


museum. (1957, c. 1227; 1965, c 164.) 


Cross Reference.—See note to § 14-189. 

Editor’s Note.—For note on this sec- 
tion and the regulation of obscene matter, 
see 36 N.C.L. Rey. 189 (1958). 

Sufficiency of Warrant or Indictment.— 
In a prosecution under this section. it is 
nct necessary that the pictures or photo- 
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graphs be particularly described, and the 
obscene materia] need not be attached to 
the warrant or indictment, but it is re- 
quired that they be sufficiently described 
so that they may be identified, and a war- 
rant which merely characterizes them in 
general terms as appealing to prurient in- 


§ 14-189.2 Cu. 14. CriminaL Law § 14-190 
ness. State v. Barnes, 253 N.C. 711, 117 
S.E.2d 849 (1961). 


terest in nudity and sex, is insufficient to 
charge the offense with sufficient definite- 


§ 14-189.2. Transmittal of obscenity into State. — Any person, firm 
or corporation who is absent from the State and has not qualified to do business 
within the State, or who is not otherwise amenable to the legal processes of the 
State, and who shall originate, publish or otherwise create any obscenity, as de- 
fined in G.S. 14-189.1, knowing or having reasonable grounds to believe that the 
same will be transmitted, forwarded, or dispatched to the State of North Caro- 
lina shall, if the same is ultimately transmitted, forwarded, or dispatched to the 
State, be subject to a penalty of not less than five hundred dollars ($500.00) for 
each shipment or group of such obscene materials transmitted under one order 
of shipment; and any properties, including any chose in action, of such person, 
firm or corporation which may be found within this State shall be subject to 
execution in satisfaction of said penalty. Suit for the collection of the penalty may 
be brought by the solicitor in the name of the State in the superior court of any 
county of the State upon complaint and affidavit to be served on such nonresident 
person, firm or corporation, under the provisions of G.S. 1-98.1 et seq. and upon 
collection the penalty shall be payable to the public school fund of the county in 
which the suit is commenced. 

Any person, firm or corporation against whom seizure, attachment or levy is 
brought for the satisfaction of the penalty herein provided against a nonresident 
may plead such seizure, attachment or levy in bar of any action for the enforce- 
ment of any obligation due to the nonresident, and recovery by the nonresident 
shall be barred to the extent of any payment made pursuant to such seizure, levy 
or attachment. (1961, c. 1193.) 


Cross Reference.—See note to § 14-189. 


§ 14-190. Indecent exposure; immoral shows, etc.—Any person who 
in any place wilfully exposes his person, or private parts thereof, in the presence 
of one or more persons of the opposite sex whose person, or the private parts 
thereof, are similarly exposed, or who aids or abets in any such act, or who 
procures another so as to expose his person, or the private parts thereof, or take 
part in any immoral show, exhibition or performance where indecent, immoral 
or lewd dances or plays are conducted in any booth, tent, room or other public 
or private place to which the public is invited; or any person, who, as owner, 
manager, lessee, director, promoter or agent, or in any other capacity, hires, 
leases or permits the land, buildings, or premises of which he is owner, lessee 
or tenant, or over which he has control, to’: be used for any such immoral pur- 
poses, shall be guilty of a misdemeanor. Any person who shall willfully make any 
indecent public exposure of the private parts of his or her person in any public 
place or highway shall be guilty of a misdemeanor. Any person violating any 
provision of this section shall be punishable by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not more than six months, or both. (1885, ¢. 
125 ; -Rev.,'s187315. 1907,%Ch 502 “CRS sh. 4348 (Gye 95 5s ew 571 C4 eee ae 
1969, c. 1224, s. 9.) 





Cross Reference.—See note to § 14-189. 

Editor’s Note. — The 1969 amendment 
added the last sentence. 

An intentional act of lewd exposure of- 
fensive to one or more persons is sufficient. 
State v. King, 268 N.C. 711, 151 S.E.2d 566 
(1966). 

The offense does not depend upon the 
number of people present. State v. King, 
268 N.C. 711, 151 S.E.2d 566 (1966). 

Nor Is It Essential That the Exposure 
Have Been Seen.—It is not essential to 
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the crime of indecent exposure that some- 
one shall have seen the exposure, provided 
it was intentionally made in a public place 
and persons were present who could have 
seen if they had looked. State v. King, 268 
N.C. 711, 151 S.E.2d 566 (1966). 

“Public place” means a place which in 
point of fact is public as distinguished from 
private, but not necessarily a place devoted 
solely to the uses of the public, a place 
that is visited by many persons and to 
which the neighboring public may have re- 
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sort, a place which is accessible to the pub- 
lic and visited by many persons. State v. 
King, 268 N.C. 711, 151 S.E.2d 566 (1966). 

Hence, a mercantile establishment and 
the premises thereof is a public place dur- 
ing business hours when customers are 
coming and going. State v. King, 268 N.C. 
711, 151 S.E.2d 566 (1966). 

Intentional exposure of private parts 
while sitting in an automobile on a public 
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street in such manner that they could be 
seen by members of the passing public us- 
ing the street, and were seen by a passerby, 
constitutes the common-law offense of in- 
decent exposure. State v. Lowery, 268 
N.C. 162, 150 S.E.2d 23 (1966); State v. 
King, 268 N.C. 711, 151 S.E.2d 566 (1966). 

Applied in State v. Edwards, 233 N.C. 
492, 64 S.E.2d 421 (1951). 


§ 14-191. Sheriffs and deputies to report violations of §§ 14-189 
and 14-190.—It shall be the duty of the sheriffs and their deputies of the 
various counties to see that the provisions of §§ 14-189 and 14-190 are enforced 
by reporting violations of said sections to the presiding judge of a superior 
court, county or municipal court, or justice of the peace, who shall have warrants 
issued to cause such violators to come before their courts for immediate trial. 


(1935, c. 57.) 


Powers of Officers.—The chief of police 
and his lawful officers or subordinates had 
the right to prevent or suppress an in- 
decent or immoral show, given in any 
public place or in any place to which the 
public were invited and, in the proper dis- 
charge of these duties, they could act im- 
mediately whenever such exhibitions were 
taking place in their presence or were im- 


Ordinance Banning Obscene Pictures or 
Words.—An ordinance of the city of High 
Point banning the display of obscene pic- 
tures or words is not void for the reason 
that this section vests the sheriff of Guil- 
ford County with sole authority to deter- 
mine what pictures or words may be dis- 
played within the county. State v. Furio, 
267 N.C. 353, 148 S.E.2d 275 (1966). 


minent and their interference was required 
to prevent them. Brewer v. Wynne, 163 
N.C. 319, 79 S.E. 629 (1913). 


§ 14-192. Cutting or painting obscene words or pictures near pub- 
lic places.—It shall be unlawful for any person to write, cut or carve any in- 
decent word, or to paint, cut or carve any obscene or lewd picture or representa- 
tion, on any tree or other object near the public highways or other public places. 
Any person guilty of violating this section shall be fined not more than fifty 
dollars, or imprisoned not more than thirty days. (1907, c. 344; C. S., s. 4349.) 


§ 14-193. Exhibition of obscene or immoral pictures; posting of 
advertisements.—If any person, firm, or corporation shall, for the purpose of 
gain or otherwise, exhibit any obscene or immoral motion pictures; or if any per- 
son, firm or corporation shall post any obscene or immoral placard, writings, 
pictures, or drawings on walls, fences, billboards, or other places, advertising 
theatrical exhibitions or moving picture exhibitions or shows; or if any person, 
firm, or corporation shall permit such obscene or immoral exhibitions to be con- 
ducted in any tent, booth, or other place or building owned or controlled by 
said person, firm, or corporation, the person, firm, or corporation performing 
either one or all of the said acts shall be guilty of a misdemeanor punishable by 
a fine not to exceed five hundred dollars ($500.00), imprisonment for not more 
than six months, or both. For the purpose of enforcing this statute any spectator, 
at the exhibition of an obscene or immoral moving picture may make the neces- 
sary affidavit upon which the warrant for said offense is issued. (1921, c. 212; 
C. S., s. 4349(a) ; 1969, c. 1224, s. 4.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions of the first sen- 
tence relating to punishment. 


§ 14-194. Circulating publications barred from the mails.—It shall 
be unlawful for any newsagent, news dealer, bookseller, or any other person, 
firm, or corporation to offer for sale, sell, or cause to be circulated within the State 
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of North Carolina any magazine, periodical, or other publication which is now 
or may hereafter be excluded from the United States mails. 

It shall be unlawful for any person, firm, or corporation to offer for sale, sell, 
or give to any person under the age of twenty-one years any such magazine, 
periodical, or other publication which is now or may hereafter be excluded from 
the United States mails. 

This section shall not be construed to in any way conflict with or abridge the 
freedom of the press, and shall in no way affect any publication which is per- 
mitted to be sent through the United States mails. 

Any person, firm, or corporation violating any of the provisions of this section 
shall be guilty of a misdemeanor punishable by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not more than six months, or both. (Ex. 
Sess. 1924, c. 45; 1969, c.1224, s. 1.) 

Editor’s Note. — The 1969 amendment A practical criticism of the effect of this 
added, at the end of the section, “punish- section upon the freedom of the press will 
able by a fine not to exceed five hundred be found in 4 N.C.L. Rev. 35. See also 
dollars ($500.00), imprisonment for not the review in 3 N.C.L. Rev. 26. 
more than six months, or both.” 


14-195. Using profane or indecent language on passenger trains. 
—It shall be unlawful for any person to curse or use profane or indecent lan- 
guage on any passenger train. Any person so offending shall upon conviction 
be fined not more than fifty dollars or imprisoned not more than thirty days. 
(1907, c. 470, ss. 1, 2; C. S., s. 4350.) 


§ 14-196. Using profane, indecent or threatening language to any 
person over telephone; annoying or harassing by repeated telephoning 
or making false statements over telephone.—(a) It shall be unlawful for 
any person: 


(1) To use in telephonic communications any words or language of a pro- 
fane, vulgar, lewd, lascivious or indecent character, nature or conno- 
tation ; 

(2) To use in telephonic communications any words or language threaten- 
ing to inflict bodily harm to any person or physical injury to the 
property of any person, or for the purpose of extorting money or 
other things of value from any person; 

(3) To telephone another repeatedly, whether or not conversation ensues, 
for the purpose of abusing, annoying, threatening, terrifying, harass- 
ing or embarrassing any person at the called number; 

(4) To make a telephone call and fail to hang up or disengage the connec- 
tion with the intent to disrupt the service of another ; 

(5) To telephone another and to knowingly make any false statement con- 
cerning death, injury, illness, disfigurement, indecent conduct or crim- 
inal conduct of the person telephoned or of any member of his family 
or household with the intent to abuse, annoy, threaten, terrify, harass, 
or embarrass; 

(6) To knowingly permit any telephone under his control to be used for 
any purpose prohibited by this section. 

(b) Any of the above offenses may be deemed to have been committed at 
either the place at which the telephone call or calls were made or at the place where 
the telephone call or calls were received. 

(c) Anyone violating the provisions of this section shall be guilty of a misde- 
meanor and shall be subject to a fine or imprisonment, or both, in the discretion 
of the-couttw(1913, 0.35 *-1915. ce4i: CS e435) 196s eae Sad 

Editor’s Note.——The 1967 amendment “Harass”.—See State v. Godwin, 267 N.C. 
rewrote this section. 216, 147 S.E.2d 890 (1966), decided under 

Failure of Court to Define “Annoy” and former § 14-196.1. 
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Consent by the victim is not an essential 
element bearing on the offense. State v. 
Coleman, 270 N.C. 357, 154 S.E.2d 485 
(1967), decided under former § 14-196.1. 

The use of a diode device, which prevents 
the originator of a telephone call from 
breaking the connection so that his tele- 
phone can be identified, in an effort to 
catch persons violating a statute such as 
this section, does not violate the federal 
prohibition against wiretapping. State v. 
Coleman, 270 N.C. 357, 154 S.E.2d 485 
(1967), decided under former § 14-196.1. 

Tape recordings allegedly containing 
telephone conversations by the defendant 
with the prosecuting witness made by a 
recorder attached to the witness’s telephone 
are not incompetent in prosecuting for an- 
noying a female by repeated telephoning 
because they violate the North Carolina 
Wiretapping Statute (§ 14-155) and also 
§§ 14-372 and 15-27; these statutes were 
not enacted to prevent introduction of evi- 
dence obtained in such a case and are not 
relevant in such prosecution. State v. God- 
win, 267 N.C. 216, 147 S.E.2d 890 (1966), 
decided under former § 14-196.1. 

The State has laid the requisite founda- 
tion for the admissibility of tape recordings 
allegedly containing telephone conversa- 
tions by the defendant with the prosecuting 
witness where the witness identified them 
as being the voice of the defendant, and 
stated that they were a fair and accurate 
representation of the conversations she 
had with the defendant. State v. Godwin, 
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267 N.C. 216, 147 S.E.2d 890 (1966), de- 
cided under former § 14-196.1. 

Evidence of Intent.—It is competent for 
the purpose of showing the intent of the 
defendant and her attitude toward the 
prosecuting witness for the court to per- 
mit the witness to testify that the defen- 
dant had attempted to block her car in the 
parking lot of the supermarket, that she 
had frequently followed her to such places 
as the hospital, school, etc., and would cut 
her car in front of the witness’s “at least 
once a week, sometimes more than that, 
and many times was very very close.” Her 
conduct in blocking the witness’s car and 
cutting in front of it showed the defendant’s 
intent to harass, annoy, and molest her 
and is competent as interpreting the rea- 
sons for her frequent telephone calls which 
were alleged to be for the same purpose. 
State v. Godwin, 267 N.C. 216, 147 S.E.2d 
890 (1966), decided under former § 14- 
196.1. 

Entrapment. — Where police placed a 
want ad in the newspapers, similar to ads 
which had been placed by women who 
subsequently received obscene telephone 
calls, and used an electronic device to iden- 
tify the telephone number of the caller, 
they merely set a trap to catch defendant 
in the execution of a crime which had its 
genesis in his own mind, and the defense 
of entrapment was not available to him in 
a prosecution for violating former § 14- 
196.1. State v. Coleman, 270 N.C. 357, 154 
S.E.2d 485 (1967). 


§§ 14-196.1, 14-196.2: Repealed by Session Laws 1967, c. 833, s. 3. 


Editor’s Note.—Repealed § 14-196.1 was 
amended by Session Laws 1967, c. 837 to 
include annoying, molesting or harassing 
female by repeated telephoning. Repealed § 
14-196.2 which derived from Session Laws 


1959, c. 769, amended by Session Laws 
1965, c. 836, related to the use of profane 
or threatening language over telephone and 
to annoying by repeated telephoning. 


§ 14-197. Using profane or indecent language on public highways, 
counties exempt.—lIf any person shall, on any public road or highway and in 
the hearing of two or more persons, in a loud and boisterous manner, use indecent 
or profane language, he shall be guilty of a misdemeanor and upon conviction 
shall be fined not exceeding fifty dollars or imprisoned not exceeding thirty days. 
The following counties shall be exempt from the provisions of this section: Bruns- 
wick, Camden, Craven, Macon, Pitt, Stanly, Swain and Jyttellos (1913, <c.; 40: 
C. S., s. 4352; Pub. Loc. Ex. Sess., 1924, c. 65: 1933, c. 309: 1937, c. 9: 1939, c. 
73; 1945, c. 398; 1947, cc. 144, 959; 1949, c. 845; 1957, c. 348; 1959. c. 733; 


M53 Cie S9, 1253 190966, J0Us) 

Editor’s Note. — The 1969 amendment 
deleted “Dare” from the list of exempt 
counties. 

For article dealing with the legal prob- 
lems in southern desegregation, see 43 
N.C.L. Rev. 689 (1965). 

Sufficiency of Warrant or Indictment.— 
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A bill of indictment charging that defen- 
dant “unlawfully and willfully did appear 
in a public place in a rude and disorderly 
manner and did use profane and indecent 
language in the presence of two or more 
persons” is insufficient to charge a viola- 
tion of this section in failing to charge 


§ 14-198 


that the indecent or profane language was 
spoken on a public road or highway and 
in a loud and boisterous manner. State v. 
Smith, 262 N.C. 472, 137 S.E.2d 819 (1964). 

A warrant charging that defendant un- 
lawfully and willfully violated the laws of 
North Carolina “by disorderly conduct by 
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insufficient to charge the statutory crime 
proscribed by this section, since it fails to 
charge that defendant used the profane 
language (1) on a public road or highway, 
(2) in the hearing of two or more persons, 
or (3) in a loud and boisterous manner. 
State v. Thorne, 238 N.C. 392, 78 S.E.2d 


using profane and indecent language” is 140 (1953). 


§ 14-198. Lewd women within three miles of colleges and board- 
ing schools.—If any loose woman or woman of ill fame shall commit any act 
of lewdness with or in the presence of any student, who is under twenty-one years 
old, of any boarding school or college, within three miles of such school or col- 
lege, she shall be guilty of a misdemeanor, and upon conviction shall be fined not 
exceeding fifty dollars or imprisoned not exceeding thirty days. Upon the trial 
of any such case students may be competent but not compellable to give evidence. 
No prosecution shall be had under this section after the lapse of six months. 


(1650, 6.023; ROW op OG Aen a ON) 


§ 14-199. Obstructing way to places of public worship.—lIf any per- 
son shall maliciously stop up or obstruct the way leading to any place of public 
worship, or to any spring or well commonly used by the congregation, he shall 
be guilty of a misdemeanor punishable by a fine not to exceed five hundred dollars 
($500.00), imprisonment for not more than six months, or both. (1785, c. 241, 
PyeRbs RiC yc. (97 pis. 5a2Code; si 3669 Rev: s.137/651G. Ss s.343542 194526, 
6353*1969 7e51224 5.513) 


Cross References.—As to procedure for 
laying out church roads, see § 136-71. As 
to obstruction of such highway, see § 136- 
90 and note thereto. 

Editor’s Note. — The 1969 amendment 
added, at the end of the section, ‘“punish- 


able by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not 
more than six months, or both.” 

For article dealing with the legal prob. 
lems in southern desegregation, see 43 
N.C.L. Rev. 689 (1965). 


§ 14-200. Disturbing religious assembly by certain exhibitions.— 
If any person shall bring within half a mile of any place where the people are 
assembled for divine worship, and stop for exhibition, any stallion or jack, or 
shall bring within that distance any natural or artificial curiosities and there 
exhibit them, he shall forfeit and pay to anyone who will sue therefor the 
sum of twenty dollars and shall also be guilty of a misdemeanor: Provided, 
that nothing herein shall be construed to prohibit such exhibitions at any time 
if made within the limits of any incorporated town, or without such limits if 
made before the hour of ten o’clock in the forenoon or after three o’clock in 
the afternoon. Any person violating any provision of this section shall be punishable 
by a fine not to exceed five hundred dollars ($500.00), imprisonment for not more 
than’ six months;corrbotha(.1809)..c5. 7.79) sel. Poids ResGi ne O4e 865 Codess. 
36707 Rev.399:93705 9), 190/004 12: GS, S44055311969) ):1224.56, 493) 

Local Modification. — Dare, Hatteras Editor’s Note. — The 1969 amendment 
township: C.S. 4355. added the last sentence. 


§ 14-201. Permitting stone-horses and stone-mules to run at large. 
—li any person shall let any stone-horse or stone-mule of two years old or up- 
wards run at large, he shall be guilty of a misdemeanor, and shall be fined not 
exceeding fifty dollars or imprisoned not exceeding thirty days. (R. C., c. 17, 
sO: Code, §u2325.- Rey, 6.9520, 10)/,.c 412. C. 9, 5, 4000s! 

Local Modification. — Dare, Hatteras 
township: C.S. 4356. 


§ 14-202. Secretly peeping into room occupied by female person.— 
Any person who shal] peep secretly into any room occupied by a female person 
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shall be guilty of a misdemeanor and upon conviction shall be fined or imprisoned 


in the discretion of the court. 


Editor’s Note.—It was suggested in 1 
N.C.L. Rev. 286 that although this law 
is made to apply generally to all persons, 
it is believed that it will not interfere with 
police officers or detectives who may be 
compelled to violate the letter of the law 
to get evidence. 

“Peep”. —The word “peep” means to 
look cautiously or slyly—as if through a 
crevice—out from chinks and knotholes. 
State v. Bivins, 262 N.C. 93, 136 S.E.2d 
250 (1964). 

Sufficiency of Warrant.—The warrant is 
defective in that it fails to name the victim 
of the peeping misdemeanant, and may not 
be cured by a bill of particulars supply- 
ing the name. State v. Banks, 263 N.C. 
784, 140 S.E.2d 318 (1965). 

Defendant is entitled to know identity 
of female person whose privacy he is 
charged with having invaded. State v. 
Banks, 263 N.C. 784, 140 S.E.2d 318 (1965). 

Length of Blind Irrelevant.—The fact 
that a venetian blind lacks some six to ten 
inches of reaching the window sill is en- 
tirely irrelevant in a prosecution of de- 
fendant for peeping into a room occupied 


G192356. 75 4G. 9. Se4350(a ) > 1957,.c..338.) 


by a female. State v. Bivins, 262 N.C. 93, 
136 S.E.2d 250 (1964). 

Evidence in prosecution of defendant 
for peeping secretly into a room occupied 
by a woman, was held sufficient to be sub- 
mitted to the jury where a witness for the 
State testified that the room was usually 
occupied by a woman and he saw someone 
in the room immediately after defendant 
left the window. State v. Peterson, 232 
N.C. 332, 59 S.E.2d 635 (1950). 

Evidence Held Insufficient. — Evidence 
tending to show that shoeprints were found 
six or eight feet from the window of a 
house in which a woman lived alone, that 
shoeprints were also found in the edge of a 
field nearby, and that bloodhounds were 
put on the trail at the edge of the field and 
followed the scent to defendant’s house, 
without evidence as to when or by whom 
the tracks were made, is insufficient evi- 
dence of the corpus deliciti, aliunde the con- 
fession of the defendant, to be submitted 
to the jury in a prosecution under this 
section. State v. Bass, 253 N.C. 318, 116 
S.E.2d 772 (1960). 


§ 14-202.1. Taking indecent liberties with children. — Any person 
over 16 years of age who, with intent to commit an unnatural sexual act, shall 
take, or attempt to take, any immoral, improper or indecent liberties with any 
child of either sex, under the age of 16 years, or who shall, with such intent, 
commit, or attempt to commit, any lewd or lascivious act upon or with the body, 
or any part or member thereof, of such child, shall, for the first offense, be guilty 
of a misdemeanor and for a second or subsequent offense shall be guilty of a felony, 
and shall be fined or imprisoned in the discretion of the court. (1955, c. 764.) 


Intent to commit an unnatural sexual act 
is an essential element in this crime and 
must be proved by the State. State v. Rich- 
mond, 266 N.C. 357, 145 S.E.2d 915 (1966). 

This section and § 14-177 are comple- 
mentary rather than repugnant or incon- 
sistent. State v. Lance, 244 N.C. 455, 94 
S.E.2d 355 (1956). See note to § 14- 
177; State v. Harward, 264 N.C. 746, 142 
S.E.2d 691 (1965). 

This section supplements § 14-177. State 
v. Whittemore, 255 N.C. 583, 122 S.E.2d 
396 (1961). 

It is clear that there was no legislative 
intent in enacting this section to repeal § 
14-177 in any aspect; the intent was to 
supplement it and to give even broader 
protection to children. State v. Harward, 
264 N.C. 746, 142 S.E.2d 691 (1965). 

This section condemns those offenses of 
an unnatural sexual nature against chil- 
dren under 16 years of age by persons over 
16 years of age which cannot be reached 


and punished under the provisions of § 
14-177, State v. Harward, 264 N.C. 746, 
142 S.B.2d 691 (1965). 

This section and § 14-177 are comple- 
mentary rather than repugnant or incon- 
sistent. Section 14-177 condemns crimes 
against nature whether committed against 
adults or children. This section condemns 
those offenses of an unnatural sexual na- 
ture against children under 16 years of age 
by persons over 16 years of age which . 
cannot be reached and punished under the 
provisions of § 14-177. This section, of 
course, condemns other acts against chil- 
dren than unnatural sexual acts. The two 
statutes can be reconciled, and both de- 
clared to be operative without repugnance. 
State “vy. Chance, 3 N.C. App. 459; 165 
S.E.2d 31 (1969). 

Applied in State v. Cox, 272 N.C. 140, 
157 S.E.2d 717 (1967). 

Stated in Perkins v. North Carolina, 234 
F. Supp. 333 (W.D.N.C. 1964). 
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ARTICLE 27. 
Prostitution. 


§ 14-203. Definition of terms.—The term “prostitution” shall be con- 
strued to include the offering or receiving of the body for sexual intercourse for 
hire, and shall also be construed to include the offering or receiving of the body 
for indiscriminate sexual intercourse without hire. The term “assignation’’ shall 
be construed to include the making of any appointment or engagement for prosti- 


tution or any act in furtherance of such a 


Sid hihi sis; 4357.) 

Quoted in State v. Johnson, 220 N.C. 
773, 18 S.E.2d 358 (1942). 

Cited in State v. Fletcher, 199 N.C. 815, 


ppointment or engagement. (1919, c. 215, 


. 927 (1930); State v. Harrill, 224 
77, 31 S.E.2d 353 (1944). 


14-204. Prostitution and various acts abetting prostitution un- 


lawful.—lIt shall be unlawful: 


(1) To keep, set up, maintain, or operate any place, structure, building or 
conveyance for the purpose of prostitution or assignation. 

(2) To occupy any place, structure, building, or conveyance for the purpose 
of prostitution or assignation; or for any person to permit any place, 
structure, building or conveyance owned by him or under his control to 
be used for the purpose of prostitution or assignation, with knowledge 
or reasonable cause to know that the same is, or is to be, used for such 


purpose. 


(3) To receive, or to offer or agree to receive any person into any place, 
structure, building, or conveyance for the purpose of prostitution or as- 
signation, or to permit any person to remain there for such purpose. 

(4) To direct, take, or transport, or to offer or agree to take or transport, any 
person to any place, structure, or building or to any other person, with 
knowledge or reasonable cause to know that the purpose of such di- 
recting, taking, or transporting is prostitution or assignation. 

(5) To procure, or to solicit, or to offer to procure or solicit for the purpose 


of prostitution or assignation. 


(6) To reside in, enter, or remain in any place, structure, or building, or to 
enter or remain in any conveyance, for the purpose of prostitution or 


assignation. 


(7) To engage in prostitution or assignation, or to aid or abet prostitution or 


assignation by any means whatsoever. (1919, c. 215, s. 1; 


4358.) 


Cross Reference. — As to declaring 
houses of prostitution to be nuisances, see 
g 
§ 19-1. 


Transporting. — Where defendants, taxi 
drivers, were apprehended in a clearing in 
the woods, each under the wheel of his 
taxi with motor running, and carrying 
soldiers, the evidence of the character of 
the scene and the other circumstantial evi- 
dence was sufficient to support the infer- 
ence that defendants knew their destina- 
tion and brought their passengers to the 
place for the purpose of engaging in pros- 
titution. State v. Willis, 220 N.C. 712, 18 
S.E.2d 118 (1942). 


Aiding and Abetting.—A warrant alleg- 
ing that defendant on a particular day in 
the designated county “did unlawfully, and 
willfully aid and abet in the prostitution 


Corsets 


and assignation contrary to the form of 
the statute and against the peace and dig- 
nity of the State” follows the language of 
subdivision (7) of this section, and is suf- 
ficient to charge the offense therein pro- 
scribed. State v. Johnson, 220 N.C. 773, 
18 S.E.2d 358 (1942). 


A warrant which charged that defen- 
dant did “aid and abet in prostitution and 
assignation” was defective since it failed 
to state wherein the defendant aided and 
abetted, and defendant’s motion in arrest 
of judgment should have been granted. State 
v. Cox, 244 N.C. 57, 92 S.E.2d 413 (1956), 
overruling State v. Johnson, 220 N.C. 773, 
18 S.E.2d 358 (1942) so far as in conflict. 

It is to be noted that subdivision (7) 
does not merely say “to aid or abet pros- 
titution or assignation,” but there are added 
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the descriptive words “by any means 
whatsoever,” thereby covering a multitude 
of acts. Thus, it is manifest that the legisla- 
ture intended that these supplemental 
words should be given a meaning, and 
catch all other acts of aiding and abetting 
prostitution or assignation. Therefore in 
order to determine whether any offense 
be committed, it is essential that for the 
words of the statute “by any means what- 
soever” to be given force and effect, there 
must be stated in the warrant the acts and 
circumstances of the particular charge, so 
that the court can see as a matter of law 
that a crime is charged. State v. Cox, 244 
N.C. 57, 92 S.E.2d 413 (1956). 

Competency of Evidence.—Evidence of 
the reputation of the upstairs of a build- 
ing owned by defendant, and of the per- 
sons frequenting it, is competent in a 


prosecution under this section. State v. 
Waggoner, 207 N.C. 306, 176 S.E. 566 
(1934). 
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Sufficiency of Evidence.—In a criminal 
prosecution for permitting property to be 
used for prostitution where the State’s 
evidence tended to show that defendant 
owned the property so used, which was 
across the road from his residence, that 
defendant’s wife was one of the operators 
of the place of ill fame and that its general 
reputation was bad, motion for judgment 
as of nonsuit was held properly denied, 
State v. Herndon, 223 N.C. 208, 25 S.E.2d 
611 (1943). 

Applied in State v. McClain, 240 N.C. 
171, 81 S.E.2d 364 (1954). 

Quoted in State v. Hord, 264 N.C. 149, 
141 S.E.2d 241 (1965). 

Cited in State v. Barnes, 253 N.C. reli 
117 S.E.2d 849 (1961); In re Dillingham, 
257 N.C. 684, 127 S.E.2d 584 (1962); State 
v. Fletcher, 199 N.C. 815, 155 S.E. 927 
(1930). 


§ 14-205. Prosecution: In what courts.—Prosecutions for the violation 
of any of the provisions of this article shall be tried in the courts of this State 
wherein misdemeanors are triable except those courts the jurisdiction of which 


is so limited by the Constitution of this State that such 


jurisdiction cannot by 


statute be extended to include criminal actions of the character herein described. 


(1919, c. 215, s.6;C. S., s. 4359.) 


§ 14-206. Reputation and prior conviction admissible as evidence.— 
In the trial of any person charged with a violation of any of the provisions of 
this article, testimony of a prior conviction, or testimony concerning the reputa- 


tion of any place, structure, or building, 
in or frequent the same, and of the defe 


and of the person or persons who reside 
ndant, shall be admissible in evidence in 


support of the charge. (1919, c. 215, s.3;C. S., s. 4360.) 


Stated in State v. Harrill, 224 N.C. 477, 
31 S.E.2d 353 (1944). 


§ 14-207. Degrees of guilt.—Any person who shall be found to have com- 
mitted two or more violations of any of the provisions of § 14-204 of this article 
within a period of one year next preceding the date named in an indictment, 
information, or charge of violating any of the provisions of such section, shall be 
deemed guilty in the first degree. Any person who shall be found to have com- 
mitted a single violation of any of the provisions of such section shali be deemed 
guilty in the second degree. (1919, c. 215, s.4; C. S., s. 4361.) 

Province of Judge—When the degree or include the finding by the judge of the 


of guilt has been properly ascertained the 
judge doubtless has the right to hear testi- 
mony for the purpose of fixing the terms 


degree of the offender’s guilt. State v. 
Barnes, 122 N.C. 1031, 29 S.E. 381 (1898); 
State v. Lee, 192 N.C. 225, 134 S.E. 458 


of imprisonment within the limits of the 


(1926); State v. Brinkley, 193 N.C. 747, 
statute; but this right does not extend to 


138 S.E. 138 (1927). 


§ 14-208. Punishment; probation; parole.—Any person who shall be 
deemed guilty in the first degree, as set forth in § 14-207, shall be guilty of a 
misdemeanor, and may be fined or imprisoned in the discretion of the court, or 
may be committed to any penal or reformatory institution in this State: Provided, 
that in case of a commitment to a reformatory institution, the commitment shall 
be made for an indeterminate period of time of not less than one nor more than 
three years in duration, and the board of managers or directors of the reforma- 


495 


§ 14-209 Cu. 14. CriminaLt Law § 14-209 
tory institution shall have authority to discharge or to place on parole any person 
so committed after the service of the minimum term or any part thereof, and to 
require the return to said institution for the balance of the maximum term of any 
person who shall violate the terms or conditions of the parole. 

Any person who shall be deemed guilty in the second degree, as set forth in § 
14-207, shall be guilty of a misdemeanor, and shall be fined or imprisoned at the 
discretion of the court: Provided, that the defendant may be placed cn probation 
in the care of a probation officer designated by law, or theretofore appointed by the 
court. 

Probation or parole shall be granted or ordered in the case of a person in- 
fected with venereal disease only on such terms and conditions as shall insure 
medical treatment therefor and prevent the spread thereof, and the court may 
order any convicted defendant to be examined for venereal disease. 

No girl or woman who shall be convicted under this article shall be placed on 
probation or on parole in the care or charge of any person except a woman 
probation officer. (1919, c. 215, s.5; C. S., s. 4362; 1921, c. 101.) 

Admission of Guilt — Effect on Time that the offense charged in the indictment 
Limitation. — A defendant sentenced for did not come within the period of time 
the crime of prostitution upon his own ad- prescribed by the statute. State v. Brink- 
mission of guilt, may not successfully re- ley, 193 N.C. 747, 138 S.E. 138 (1927). 
sist a sentence therefor upon the ground 


SUBCHAPTER VIII. OFFENSES AGAINST PUBLIC JUSTICE. 


ARTICLE 28. 
Perjury. 


§ 14-209. Punishment for perjury.—lf any person shall willfully and 
corruptly commit perjury, on his oath or affirmation, in any suit, controversy, 
matter or cause, depending in any of the courts of the State, or in any deposi- 
tion or affidavit taken pursuant to law, or in any oath or affirmation duly ad- 
ministered of or concerning any matter or thing whereof such person is lawfully 
required to be sworn or affirmed, every person so offending shall be guilty of a 
felony and shall be fined not exceeding one thousand dollars, and imprisoned in 
the county jail or State’s prison not less than four months nor more than ten 
yearss (1791), c:338, Se 1) Pa-R.: R.uC. 0.53455. .49* Code) si: 1007s evans 
3615; C.S., s. 4364.) 


Cross References.—As to form of bill 
for perjury, see § 15-145. As to false 
swearing by creditor in assignment for 
benefit of creditors, see § 23-9. As to false 
swearing in an investigation before the 
Commissioner of Insurance, see § 69-3. As 
to false swearing in an investigation of 
trusts and combinations in restraint of 
trade, see § 75-12. As to making false affi- 
davits in applications for motor vehicle 
licenses, see § 20-31. As to perjury in ap- 
plication for oyster license, see § 113-203. 
As to swearing falsely to official reports, 
see § 14-232. 

Definition of Perjury.—Perjury, as de- 
fined by common law and enlarged by this 
section, is a false statement under oath, 
knowingly, willfully and designedly made, 
in a proceeding in a court of competent ju- 
risdiction, or concerning a matter wherein 
the affiant is required by law to be sworn, 
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as to some matter material to the issue or 
point in question. State v. Smith, 230 N.C. 
198, 52 S.E.2d 348 (1949); State v. Sailor, 
DA0UN: @ 187 81S. eed Blot (1954); State 
vo GLieas; §244)' NGhus3i O20 S.b.oaeenor 
(1956); State v. Arthur, 244 N.C. 582, 94 
S.E.2d 646 (1956). 

Essential Elements. — The administra- 
tion of an oath is an essential element of 
perjury. State v. Glisson, 93 N.C. 506 
(1885). Another is jurisdiction of the 
court. Governor ex rel. Halcombe v. 
Deaver, 3 N.C. 56 (1798); Boling v. Luther, 
4 N.C. 635 (1817); State v. Alexander, 11 
N.C. 182 (1825). The false testimony 
given must be material. State v. Cline, 146 
N.C. 640, 61 S.E. 522 (1908); State vy. 
Lucas, 247 N.C. 208, 100 S.E.2d 366 (1957). 

This section does not specifically define 
perjury or state all the elements essential 
to constitute the crime. It enlarges the 
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scope of the criminality of a false oath, 
and prescribes punishment. The defini- 
tion is derived from the common law. 
State v. Smith, 230 N.C. 198, 52 S.E.2d 
348 (1949). 

Elements essential to constitute perjury 
are substantially these: A false statement 
under oath, knowingly, wilfully and de- 
signedly made, in a proceeding in a court 
of competent jurisdiction, or concerning a 
matter wherein the affiant is required by 
law to be sworn, as to some matter ma- 
terial to the issue or point in question. To 
constitute materiality essential to sustain a 
charge of perjury the false testimony must 
be so connected with the fact directly in 
issue as to have a legitimate tendency to 
prove or disprove such fact. State v. 
Chaney, 256 N.C. 255, 123 S.E.2d 498 
(1962). 

False Statement Must Be Material to 
Issue.—A false statement under oath must 
be so connected with the fact directly in 
issue as to have a legitimate tendency to 
prove or disprove such fact, in order to be 
material to the issue and constitute a 
basis for a prosecution for perjury. State 
v. Smith, 230 N.C. 198, 52 S.E.2d 348 
(1949). 

In a prosecution for willful failure of de- 
fendant to support his illegitimate child, 
defendant swore he had not had sexual 
intercourse with prosecutrix and was not 
the father of her child, and testified as to 
the number of times he had visited prose- 
cutrix. In a subsequent prosecution for 
perjury it was made to appear that defen- 
dant had visited prosecutrix or had been 
seen with her more times than he had ad- 
mitted under oath, but there was no evi- 
dence that he was the father of the child. 
It was held that the proof of false testi- 
mony did not relate to matters determina- 
tive of the issue in the first prosecution, 
and the evidence was insufficient to with- 
stand nonsuit in the prosecution for per- 
jury. State v. Smith, 230 N.C. 198, 52 S.E.2d 
348 (1949). 

One of the essential elements of the 
crime of perjury is that the false statement 
must be material to an issue or point in 
question. State v. Chaney, 256 N.C. 255, 
123 S.E.2d 498 (1962). 

Civil Action Will Not Lie.—Aside from 
defamation and malicious prosecution, the 
courts refuse to recognize any injury from 
false testimony on which a civil action for 
damages can be maintained, and no action 
for damages lies for false testimony in a 
civil suit, whereby the plaintiff fails to re- 
cover a judgment, or a judgment is ren- 
dered against him. Brewer v. Carolina 
Coach Cos 253° NC, "257, 4160S. Bade 725 
(1960). 
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It seems to be the general rule that a 
civil action in tort cannot be maintained 
upon the ground that a defendant gave false 
testimony or procured other persons to 
give false or perjured testimony. Brewer 
v. Carolina Coach Co., 253 N.C. 257, 116 
S.E.2d 725 (1960). 

Perjured testimony and the subornation 
of perjured testimony are criminal offenses, 
but neither are torts supporting a civil ac- 
tion for damages. Gillikin v. Springle, 254 
N.C. 240, 118 S.E.2d 611 (1961). 

Vacating Judgment Because of Perjured 
Testimony.—A judgment cannot be vacated 
because of perjured testimony unless the 
party charged with perjury has been in- 
dicted and convicted or he has passed be- 
yond the jurisdiction of courts and is not 
amenable to criminal process. Gillikin v. 
Springle, 254 N.C. 240, 118 S.E.2d 611 
(1961). 

Acquittal No Shield from Charge of 
Perjury.—To ‘hold that a person could go 
into a court of justice and by perjured 
testimony secure an acquittal and by that 
acquittal be shielded from a charge of per- 
jury would be a dangerous doctrine. State 
v. King, 267 N.C. 631, 148 S.E.2d 647 
(1966). 

A verdict of acquittal is not equivalent 
tc an affirmative finding that all of de- 
fendant’s testimony at a former trial was 
true. State v. King, 267 N.C. 631, 148 
S.E.2d 647 (1966). 

Former acquittal of malicious injury to 
personal property under § 14-160 would 
not support a plea of former jeopardy in a 
prosecution for perjury committed at the 
trial, since the crimes are not the same 
either in fact or in law and the charge of 
perjury was not based on the assumption 
that defendant was guilty of the charge of 
malicious injury, and his acquittal upon the 
latter charge did not necessarily establish 
the fact that all material evidence given by 
him in that case was true. State v. Leon- 
ard, 236 N.C. 126, 72 S.E.2d 1 (1952). 

Irregularity of Warrant Immaterial. — 
When perjury is charged to have been 
committed by a witness in the trial of a 
criminal proceeding which was begun by 
warrant, if the court had jurisdiction to in- 
vestigate the offense charged, it is no de- 
fense that the warrant was issued without 
complaint or affidavit. State v. Peters, 107 
N.C. 876, 12 S.E. 74 (1890). 

Burden of Proof on State—The burden 
is not on the defendant in perjury to show 
the truth of the matter at issue, but the 
burden is on the State to show that it is 
false. State v. Cline, 150 N.C. 854, 64 S.E. 
591 (1909). 

Evidence Must Relate to Statement up- 
on Which Indictment Predicated. — Testi- 
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mony of two or more witnesses as to con- 
flicting statements made by defendant 
while under oath in courts of competent 
jurisdiction, but without evidence that the 
statement upon which the bill of indict- 
ment was predicated was the false testi- 
mony, is insufficient to be submitted to the 
jury in a prosecution for perjury. State v. 
Allen, 260 N.C. 220, 132 S.E.2d 302 (1963). 

Sufficient Evidence.—To prove the fal- 
sity of the oath, the evidence must not 
necessarily equal in weight the testimony 
of two witnesses. It is sufficient if there 
is the testimony of one witness and cor- 
roborative circumstances sufficient to turn 
the scale against the oath which is charged 
to have been false. State v. Peters, 107 N.C. 
876, 12 S.E. 74 (1890). 

The direct oath of one witness and 
proof of declarations of the prisoner in an 
action for perjury are sufficient to convict. 
State v. Molier, 12 N.C. 263 (1827). 

In a prosecution for perjury it is re- 
quired that the falsity of the oath be es- 
tablished by the testimony of two wit- 
nesses, or by one witness and corroborat- 
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ing circumstances sufficient to turn the 
scales against the defendant’s oath. State 
vw. Sailor; 240 “N:Cs118) er oSiE.ed.191 
(1954). See State v. Arthur, 244 N.C. 582, 
94 S.E.2d 646 (1956); State v. Allen, 260 
N.C. 220, 132 S.E.2d 302 (1963). 

Where the defendant swears to an 
answer in a civil action before one au- 
thorized to administer the oath and the 
answer contains a false statement of fact, 
in order to convict him of perjury under 
tthe provisions of this section it must be 
shown that he “willfully and corruptly” 
;committed the offense. State v. Dowd, 201 
N.C. 714, 161 S.E. 205 (1931). 

Formerly Called Misdemeanor. — The 
former provision in this section that the 
wffense was a misdemeanor did not make 
‘it so for the punishment was felony pun- 
ishment, and the offense was treated as a 
felony. State v. Hyman, 164 N.C. 411, 79 
S.E. 284 (1913). 

The Indictment. — See § 15-145 and 
note thereto. 

Cited in Grudger v. Penland, 108 N.C. 
593, 13 S.E. 168 (1891). 


§ 14-210. Subornation of perjury.—lIf any person shall, by any means, 
procure another person to commit such willful and corrupt perjury as is men- 
tioned in § 14-209, the person so offending shall be punished in like manner as 
the. person. committing the neriury, (1791, ¢ S38) 6.2) ee ee cms 
s.bO p4Gode,.s. 1093> Rev., s.3010; C65.) s4303;) 


Cross Reference.—As to bill for subor- 
nation of perjury, see § 15-146. As to form 
of indictment for subornation of perjury, 
see § 15-146. 

Elements of Offense. — The crime of 
subornation of perjury consists of two ele- 
ments—the commission of perjury by the 
person suborned, and willfully procuring 
or inducing him to do so by the suborner. 
The guilt of both the suborned and the 
suborner must be proved on the trial of 
the latter. The commission of the crime of 
perjury is the basic element in the crime 
of subornation of perjury. State v. Sailor, 
240 N.C. 113, 81 S.E.2d 191 (1954); State v. 
Lucas, 244 N.C. 53, 92 S.E.2d 401 (1956). 

In a prosecution under this section, the 
State was required to establish, inter alia, 
that the alleged perjurer made the al- 
leged false statement under oath in a 
court of competent jurisdiction and that 
such false statement was material to the 
matter then in issue, State v. Lucas, 247 
N.C. 208, 100 S.E.2d 366 (1957). 

The commission of the crime of perjury 
is the basic element in the crime of sub- 
ornation of perjury. State v. King, 267 
N.C. 631, 148 S.E.2d 647 (1966). 

The crime of subornation of perjury 
consists of two elements, the commission 
of perjury by the person suborned, and 


willfully procuring or inducing him to do 
so by the suborner. State v. King, 267 N.C. 
631, 148 S.E.2d 647 (1966). 

Civil Action Will Not Lie.—See note to 
§ 14-209. 

The guilt of both the suborned and the 
suborner must be proved on the trial of 
the latter. State v. King, 267 N.C. 631, 148 
S.E.2d 647 (1966). 

How Falsity of Alleged Perjurer’s Oath 
Established.—_In a prosecution for subor- 
nation of perjury, the falsity of the oath of 
the alleged perjurer must be established by 
the testimony of two witnesses, or one 
witness and corroborating circumstances. 
State v. Lucas, 247 N.C. 208, 100 S.E.2d 
366 (1957). 

In a prosecution for perjury or suborna- 
tion of perjury, it is required that the 
falsity of the oath be established by the 
testimony of two witnesses, or by one 
witness and corroborating circumstances, 
sometimes called adminicular circum- 
stances. State v. King, 267 N.C. 631, 148 
S.E.2d 647 (1966). 

Competency of Corroborative Evidence. 
—See State v. Lucas, 247 N.C. 208, 100 
S.E.2d 366 (1957). 

Instructions held erroneous for failure 
to instruct the jury that the alleged per- 
jury must be established by the testimony 
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of two witnesses, or by one witness and 
corroborating circumstances and failure to 
instruct that the State was required to 
establish, inter alia, that the alleged per- 
jurer testified as charged in the bill of in- 
dictment. State v. Lucas, 247 N.C. 208, 
100 S.E.2d 366 (1957). 
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The suborner of perjury and the per- 
jurer stand on an equal footing, especially 
in respect of turpitude and punishment. 
State v. Cannon, 227 N.C. 338, 42 S.E.2d 
344 (1947). 


§ 14-211. Perjury before legislative committees.—If any person shall 
willfully and corruptly swear falsely to any fact material to the investigation of 


any matter before any committee of either house of the 


General Assembly, he 


shall be subject to all the pains and penalties of willful and corrupt perjury, and, 
on conviction in the Superior Court of Wake County, shall be confined in the 


State’s prison for the time prescribed by 
Code, s. 2857 ; Rev., s. 3611;C. S.,s. 4360.) 


law for perjury. (1869-70, c. 5, s. 4; 


§ 14-212. Perjury in court-martial proceedings.—If any person shall 
willfully and corruptly swear falsely before any court-martial, touching and con- 
cerning any matter or thing cognizable before such court-martial, he shall be 


liable to the pains and penalties of perjury. (1812, ic. 828,'s..3,, P.oR:: R. C. 
70, s. 73; Code, s. 3235; Rev., s. 3612; C.S., s. 4367.) 


§ 14-213. False oath to statement of insurance company.—Any per- 
son who shall make oath to a willfully false statement in the annual report or 
other statement required by law from an insurance company shall be guilty of 


perjury. (1899, c. 54, s. 97; Rev., s. 3493 IC)S., 84368.) 


§ 14-214. False statement to procure benefit of insurance policy or 
certificate.—Any person who shall wilfully and knowingly present or cause to 
be presented a false or fraudulent claim, or any proof in support of such claim, 


for the payment of a loss, or other 


benefits, upon any contract of insurance or 


certificate of insurance; or prepares, makes or subscribes to a false or fraudulent 
account, certificate, affidavit or proof of loss, or other documents of writing, with 
intent that the same may be presented or used in Support of such claim, shall be 
guilty of a felony punishable by imprisonment for not more than five years or by 
a fine of not more than five thousand dollars ($5,000.00), or by both such fine or 


imprisonment in the discretion of the court. 


(1899, c. 54, s. 60; Rev., s. 3487; 


1913, c. 89, s. 28; C.'S., s. 4369; 1937, c. 248; 1967, c. 1088, s. 1.) 


Editor’s Note. — The 1967 amendment 
inserted “or certificate of insurance,” in- 
serted “guilty of a felony,” substituted 
“five thousand dollars ($5,000.00)” for “five 
hundred ($500.00) dollars” and substituted 
“in the discretion” for “within the discre- 
tion.” 


Section 4 of the amendatory act makes 
it effective from and after ratification, but 
provides that it shall not apply to actions 
or indictments pending in courts in the 
State. The act was ratified July 3, 1967. 


Meaning of “Willfully’ and “Know- 
ingly”.—The word “willfully’ as used in 
this section means something more than 
an intention to commit the offense. It 
implies committing the offense purposely 
and designedly in violation of law. The 
word “knowingly” as so used means that 
defendant knew what he was about to do, 
and with such knowledge, proceeded to do 
the act charged. These words combined in 
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the phrase “willfully and knowingly” in 
reference to violation of the statute, mean 
intentionally and consciously. One does 
not “willfully and knowingly” violate a 
statute when he does that which he be- 
lieves he has a bona fide right to do. State 
v. Fraylon, 240 N.C. 365, 82 S.E.2d 400 
(1954). 

The existence of unreported liens or 
other insurance upon the property is a civil 
matter governed by §§ 58-178 and 58- 
180, but does not tend to show criminal in- 
tent in connection with the filing of proofs 
of claim within the meaning of this sec- 
tion. State v. Fraylon, 240 N.C. 365, 82 
S.E.2d 400 (1954). 

Conspiracy to Procure Insurance by 
Means of False Claim. — Evidence held 
sufficient to be submitted to jury in prose- 
cution for conspiracy to procure insurance 
benefits by means of false claim. State v. 
Hedrick, 236 N.C. 727, 73 S.E.2d 904 
(1953). 


§ 14:215 


Burden on the State—The gravamen of 
the offense defined by this section is the 
willfully and knowingly presenting a false 
or fraudulent proof of claim for a loss up- 
on a contract of insurance; and in the 
prosecution thereunder the burden is upon 
the State to prove that the claim for loss 
was false, that defendant knew it was 
false, and that, with such knowledge, he 
proceeded to make the claim for payment 
of insurance thereon. State v. Stephenson, 
218 N.C. 258, 10 S.E.2d 819 (1940). 

In a prosecution under this section, the 
burden is upon the State to prove that de- 
fendant “willfully and knowingly” pre- 
sented a false and fraudulent claim and 
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presented proof in support of such claim 
and when the evidence considered in the 
light most favorable to the State raises no 
more than a suspicion or conjecture of 
defendant’s guilt of the charge under the 
statute, defendant’s motion to nonsuit 
must be allowed. State v. Fraylon, 240 
N.C. 365, 82 S.E.2d 400 (1954). 

Evidence held insufficient to show that 
defendant willfully and knowingly pre- 
sented fraudulent claim for insurance loss 
and proofs in support thereof. State v. 
Fraylon, 240 N.C. 365, 82 S.E.2d 400 (1954). 

Cited in Meekins v. Aetna Ins. Co., 231 
N.C. 452, 57 S.E.2d 777, 15 A.L.R.2d. 949 
(1950). 


§ 14-215. False oath to statement required of fraternal benefit so- 
cieties.—Any person who shall willfully make any false statement in any veri- 
fied report or declaration under oath, required or authorized by law from fraternal 
benefit societies, shall be guilty of perjury. (1913, c. 89, s. 28; C. S., s. 4370.) 

Cross Reference.—See § 58-302. 


§ 14-216. False oath to certificate of mutual fire insurance com- 
pany.—Any person taking a false oath in respect to the certificate required by 
law before issuing policies in a mutual fire insurance company, that every sub- 
scription for insurance is genuine and made with an agreement that every sub- 
scriber will take the policies subscribed for by him within thirty days after grant- 
ing a license to such company, shall be guilty of perjury. (1899, c. 54, s. 32; 1901, 
c. 391, ss. 3, 4; 1903, c. 438, s. 4; Rev., ss. 4738, 4834; C. S., s. 4371.) 

Cross Reference. — As to the oaths re- 
quired of officers of a mutual fire insur- 
ance company, see § 58-92. 

ARTICLE 29. 


Bribery. 


14-217. Bribery of officials.—If any person holding office under the 
laws of this State who, except in payment of his legal salary, fees or perquisites, 
shall receive, or consent to receive, directly or indirectly, anything of value or 
personal advantage, or the promise thereof, for performing or omitting to per- 
form any official act, or with the express or implied understanding that his official 
action, or omission to act, is to be in any degree influenced thereby, he shall be 
guilty of a felony, and shall be punished by imprisonment in the State’s prison 
for a term not exceeding five years, or fined not exceeding five thousand dollars, 
or both, in the discretion of the court. (1868-9, c. 176, s. 2; Code, s. 991; Rev., s. 
3006; ©. &.,.5/4372.) 


Cross References. — As to bank exam- 
iners accepting bribes, see § 14-233. As 
to bribing agents and servants to violate 
duties owed employers, see § 14-353. As 
to bribery of baseball players, umpires, 
and officials, see § 14-373 et seq. As to 
when costs of prosecuting charges of 
bribery shall be paid by the State, see § 
6-16. 

Bribery Defined. — Bribery is the volun- 
tary offering, giving, receiving or solicit- 
ing of any sum of money or thing of value 
with the corrupt intent to influence the re- 
cipient’s action as a public officer or offi- 
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cial in the discharge of a public legal duty. 
State v.-Greer, 238 N.C. 325, 77'S.H.20 S17 
(1953). 

The distinction between bribery and 
extortion seems to be that the former of- 
fense consists in offering a present or re- 
ceiving one, the latter in demanding a fee 
or present by color of office. State v. 
Pritchard, 107 N.C. 921, 12 S.E. 50 (1890). 

Sufficiency of Indictment. — An allega- 
tion in an indictment against a public offi- 
cer for unlawfully receiving compensation 
for the performance of his duty, that de- 
fendant “did receive and consent to re- 
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ceive” such compensation, is sufficient and 
is not defective because of the use of “and” 
instead of “or” as used in the statute. 
State v. Wynne, 118 N.C. 1206, 24 S.E. 
216 (1896). 

Necessity of Proving Corrupt Intent.— 
On the trial of an officer for bribery in 
taking unlawful fees, it is necessary to 
prove a corrupt intent. State v. Pritchard, 
107 N.C. 921, 12 S.E. 50 (1890). 

Receipt of Anything of Value Influenc- 
ing Official Acts.—This section has an es- 
sential element of the offense of bribery of 
officials the receipt of anything of value 
with the express or implied understanding 
that his official acts are to be in any de- 
gree influenced thereby. State v. Smith, 
Jot NAG 74 SH. 2d29t (1953). 
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Evidence Sufficient for Submission to 
Jury. — Evidence in this case of one de- 
fendant’s guilt of paying or delivering 
money or merchandise, directly and 
through agents, to each of defendant po- 
licemen to influence them in the perfor- 
mance of their duties, and of the acceptance 
by each defendant policeman of such pay- 
ments or delivering with intent and under- 
standing that his actions as a police officer 
would be influenced thereby, was held suf- 
ficient to be submitted to the jury as to 
each defendant. State v. Smith, 237 N.C. 
1, 74 S.F.2d 291 (1953). 

Applied in State v. Cofer, 205 N.C. 653, 
172 S.E. 176 (1934). 


§ 14-218. Offering bribes.—If any person shall offer a bribe, whether it 


be accepted or not, he shall be guilty of a felony, and shall be punished by im- 
prisonment for a term not less than one year nor more than five years in the 
State’s prison or county jail, in the discretion of the court. (1870-1, c. 232; Code, 


ao 202 * Revs 35699 Ge sts) 4373.) 


Indictment.—The general rule that an 
indictment for a statutory offense is suff- 
cient, if the offense is charged in the words 
of the statute, either literally or substan- 
tially, or in equivalent words, does not 
apply where the words of the statute, as 
in this section, do not set forth all the 
essential elements necessary to constitute 
the offense sought to be charged. In such 
a situation the statutory words must be 
supplemented in the indictment by other 
allegations which explicitly and accurately 
set forth every essential element of the of- 
fense with such exactitude as to leave no 
doubt in the minds of the accused and the 
court as to the specific offense intended to 
be charged. State v. Greer, 238 N.C. 325, 
77 S.E.2d 917 (1953). 

An indictment for offering a bribe or 
bribery must allege by definite and partic- 
ular statement, and not as a mere con- 
clusion, that the acts were done to influ- 
ence the performance of some public legal 
duty, and it must further appear, at least 
as a reasonable inference, that defendant 
had knowledge of the official character of 
him to whom the bribe was offered. State 
v. Greer, 238 N.C. 325, 77 S.E.2d 917 
(1953). 


Where an indictment for bribing or of- 
fering a bribe to a State highway patrol- 
man fails to allege the official act the ac- 
cused intended to influence, defendant’s 
motion to quash should be allowed. State 
VaeGheers 2o5smN. Gar 325) 8779-S.H.8d 6917 
(1953). 

Not Necessary That Bribed Juror Re- 
ceived Fee.—In a prosecution under this 
section it is not necessary that the indict- 
ment should charge that the juror received 
any fee or other compensation, the stat- 
utes making a distinction between bribery 
and an offer to bribe. State v. Noland, 204 
N.C. 329, 168 S.E. 412 (1933). As to venue, 
see note to § 15-134. 

Competency of Evidence. — Evidence is 
competent which shows the quo animo, in- 
tent, design, guilty knowledge or scienter 
with which the defendant charged under 
this section gave money or other things of 
value to an official. State v. Smith, 237 
N.C. 1, 74 S.E.2d 291 (1953). 

Cited in State v. Stonestreet, 243 N.C. 
28, 89 S.E.2d 734 (1955); State v. Barkley, 
198 N.C. 349, 151 S.E. 733 (1930). 


§ 14-219. Bribery of legislators.—If any person shall directly or in- 
directly promise, offer or give, or cause or procure to be promised, offered or 
given, any money, bribe, present or reward, or any promise, contract, undertak- 
ing, obligation or security for the payment or delivery of any money, goods, right 
of action, bribe, present or reward, or any other valuable thing whatever, to any 
member of the Senate or House of Representatives of this State after his elec- 
tion as such member, and either before or after he shall have qualified and taken 
his seat, with intent to influence his vote or decision on any question, matter, cause 
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or proceeding which may then be pending before the General Assembly, or which 
may come before him for action in his capacity as a member of the General As- 
sembly, such person so offering, promising or giving, or causing or procuring to 
be promised, offered or given any such money, goods, bribe, present or reward, or 
any bond, contract, undertaking, obligation or security for the payment or de- 
livery of any money, goods, bribe, present or reward, or other valuable thing 
whatever, and the member-elect who shall in anywise accept or receive the same 
or any part thereof, shall be guilty of a felony, and shall be fined not exceeding 
double the amount so offered, promised or given, and imprisoned in the State’s 
prison not exceeding five years, and the person convicted of so accepting or re- 
ceiving the same, or any part thereof, shall forfeit his seat in the General Assem- 
bly and shall be forever disqualified to hold any office of honor, trust or profit 
under this State. (1868-9, c. 176, s. 5; Code, s. ZOSZ REV a Ste 7 Ue eee 
4374.) 


§ 14-220. Bribery of jurors.—If any juror, either directly or indirectly, 
shall take anything from the plaintiff or defendant in a civil suit, or from any 
defendant in a State prosecution, or from any other person, to give his verdict, 
every such juror, and the person who shall give such juror any fee or reward 
to influence his verdict, or induce or procure him to make any gain or profit by 
his verdict, shall be guilty of a felony, and shall be imprisoned in the State’s 
prison or county jail not less than four months nor more than ten years. (5 Edw. 
LILI, .¢..10 234, Edw, diblataSteosiidwe BLt ees Lek: C5 0234 825465 Goddess 
990 ; Rev.,.§.'3697 ; C.S.,. s. 4375.) 


ARTICLE 30. 
Obstructing Justice. 


§ 14-221. Breaking or entering jails with intent to injure prisoners. 
—Ilf any person shall conspire to break or enter any jail or other place of con- 
finement of prisoners charged with crime or under sentence, for the purpose of 
killing or otherwise injuring any prisoner confined therein; or if any person 
shall engage in breaking or entering any such jail or other place of confinement of 
such prisoners with intent to kill or injure any prisoner, he shall be guilty of a 
felony, and upon conviction, or upon a plea of guilty, shall be fined not less than 
five hundred dollars, and imprisoned in the State’s prison or the county jail 
not less than two nor more than fifteen years. (1893, c. 461, s. 1; Rev., s. 3698; 
C.S., s. 4376.) 


Cross References.—As to cost of inves- 
tigating lynchings, see § 6-43. As to sher- 
iff's duty to protect prisoner, see § 162-23. 
As to investigation of lynchings, see §-15- 
98 and § 114-15. As to venue, see § 15- 
128. 

Conviction of Attempt. — On an indict- 
ment under this section as construed with 
§§ 15-128 and 15-170, the defendant may 
be found guilty of an attempt. State v. 
Rumple, 178 N.C. 717, 100 S.E. 622 (1919). 

Indictment Need Not Charge Accom- 
plices.—It was error to quash a bill of in- 
dictment under this section which charged 
the defendant with conspiring “with others” 


to commit the crime of lynching, because 
it did not name the others or charge that 
they were unknown. State v. Lewis, 142 
N.C. 626, 55 S.E. 600 (1906). As to ef- 
fect of splitting act of 1893, see note of this 
case under § 6-43. 

Indictment in Adjoining County.—In an 
indictment for lynching it was error to 
quash the bill on the ground that it ap- 
peared on the face of the bill that the of- 
fense charged was not committed in the 
county in which the bill was found, but in 
an adjoining county. See § 15-128. State v. 


‘Lewis, 142 N.C. 626, 55 S.E. 600 (1906). 


§ 14-222. Refusal of witness to appear or to testify in investiga- 
tions of lynchings.—If any person summoned as a witness in the investigation 
of a charge of lynching shall willfully fail to attend as a witness in obedience to 
the process served on him, or if, after being sworn, he shall refuse to answer 
questions pertinent to the matter being investigated before any tribunal, he shall 
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be guilty of a misdemeanor, and, on conviction, shall be fined or imprisoned, or 


both, at the discretion of the court. 
4377.) 


Cross Reference. — As to privilege of 
witnesses, see § 15-99. 


(1893, ¢. 461, s. 3; Rev., s. 3699; C. S., s. 


§ 14-223. Resisting officers.—If any person shall willfully and unlaw- 
fully resist, delay or obstruct a public officer in discharging or attempting to dis- 
charge a duty of his office, he shall be guilty of a misdemeanor punishable by a 
fine not to exceed five hundred dollars ($500.00), imprisonment for not more 
than six months, or both. (1889, c. 51, s. 1; Rev., s. 3700; C. S., s. 4378; 1969, 


c. 1224, s. 1.) 


Cross References. — As to powers and 
duties of constable, see §§ 151-7 and 160-18. 
As to criminal authority of policemen, see 
§ 160-21. As to arrest in general, see § 
15-39 et seq. 

Editor’s Note. — The 1969 amendment 
added, at the end of the section, “punish- 
able by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not 
more than six months, or both.” 

For note on interfering with police offi- 
cer as obstructing justice, see 36 N.C.L. 
Rev. 489 (1958). 

An alcoholic beverage control officer is 
a “public officer” within the meaning of 
this section. State v. Taft, 256 N.C. 441, 
124 S.E.2d 169 (1962). 


The offense of resisting arrest presup- 
poses a lawful arrest both at common law 
and under this section. And every person 
las the right to resist an unlawful arrest 
by the use of force. But such right to use 
force is not unlimited, and only such force 
may be used as reasonably appears to be 
hlecessary to prevent unlawful restraint of 
liberty. State v. Mobley, 240 N.C. 476, 83 
S.E.2d 100 (1954). 


Resisting in Self-Defense. — When an 
officer attempts to make an arrest without 
a warrant and in so doing exceeds his law- 
ful authority, he may be resisted as in self- 
defense and in such case the person re- 
sisting cannot be convicted under this sec- 
tion of the offense of resisting an officer 
engaged in the discharge of his duties. 
State v. Wright, 1 N.C. App. 479, 162 
S.E.2d 56 (1968). 

Sufficiency of Warrant or Indictment.— 
A warrant or bill of indictment charging 
a violation of this section must identify 
the officer by name and indicate the official 
duty he was discharging or attempting to 
discharge, and should point out, in a gen- 
eral way at least, the manner in which the 
defendant is charged with having resisted, 
delayed, or obstructed such officer. State 
v. Smith, 262 N.C. 472, 137 S.E.2d 819 
(1964). 


A warrant charging a violation of this 


503 


section must, in addition to formal parts, 
the name of accused, the date of the of- 
fense, and the county or locality in which 
it was alleged to have been committed: 
(a) identity by name the person alleged 
to have been resisted, delayed or ob- 
structed, and describe his official character 
with sufficient certainty to show that he 
was a public officer within the purview 
of the statute; (b) indicate the official duty 
he was discharging or attempting to dis- 
charge; and (c) state in a general way 
the manner in which accused resisted or 
delayed or obstructed such officer. State 
v. Fenner, 263 N.C. 694, 140 S.E.2d 449 
(1965); State v. Wiggs, 269 N.C. 507, 153 
S.E.2d 84 (1967). 

A bill of indictment is defective that 
does not charge the official duty the 
named officer was discharging or attempt- 
ing to discharge. State v. Dunston, 256 
N.C. 203, 123 S.E.2d 480 (1962). 

An indictment charging that defendant 
did unlawfully “resist, delay and obstruct 
a public officer in discharge and attempt- 
ing to discharge the duty of his office... .” 
is insufficient to charge the offense of re- 
sisting arrest. State v. Scott, 241 N.C. 178, 
84 S.E.2d 654 (1954). 


The charge that defendant “did resist ar- 
rest” neither charges the offense in the lan- 
guage of this section, nor specifically sets 
forth the facts constituting the offense 
created by the section. It is wholly insuf- 
ficient to support the verdict and judgment 
rendered. State v. Raynor, 235 N.C. 184, 
69 S.E.2d 155 (1952). 

Indictment is fatally defective though it 
identifies public officer by name where it 
fails to indicate the official duty he was 
discharging or attempting to discharge and 
does not point out even in a general way 
the manner in which the defendant is 
charged with having resisted or delayed or 
obstructed such public officer. State v. 
Harvey, 242 N.C. 111, 86 S.E.2d 793 
(1955); State v. Eason, 242 N.C. 59, 86 
S.E.2d 774 (1955). See State v. Stonestreet, 
243 N.C. 28, 89 S.E.2d 734 (1955). 


§ 14-223 


An indictment charging defendant with 
resisting an officer in the language of this 
section is insufficient. State v. Barnes, 253 
N.C..711, 117 Seed 849 (1961). 


A warrant alleging that defendant un- 
lawfully and willfully violated the laws of 
North Carolina by resisting arrest is in- 
sufficient to charge the offense proscribed 
by this section. State v. Raynor, 235 N.C. 
184, 69 S.E.2d 155 (1952); State v. 
‘Lacgnemeess N.C. 1892; 078 8S:8.2de0140 
(1953). This allegation and the additional 
allegation that the defendant interfered 
“with an officer while legally performing 
the duties of his office” do not suffice to 
impute to defendant a violation of the sec- 
tion. These allegations do not describe the 
official character of the person alleged to 
have been resisted with sufficient certainty 
to show that he was a public officer within 
the purview of the statute. State v. Jenkins, 
238 N.C. 396, 77 S.E.2d 796 (1953). 

Warrant held insufficient to charge a 
violation of this section. State v. White, 
266 N.C. 361, 145 S.E.2d 872 (1966). 

Warrant charging that defendant did 
resist, delay, and obstruct named police 
officers in the making of a lawful arrest 
“by shoving said officers and refusing to 
go” is sufficient to charge a violation of 
this section. State v. White, 3 N.C. App. 
443, 165 S.E.2d 19 (1969). 


In charging a violation of this section, 
it is necessary that the warrant or indict- 
ment, in addition to other essentials, set 
forth the official duty the designated offi- 
cer was discharging or attempting to dis- 
charge, and must point out, in a general 
way at least, the manner in which defen- 
dant is charged with having resisted or 
delayed or obstructed such public officer. 
It must also allege the identity of the offi- 
cer alleged to have been resisted and de- 
scribe his official character with sufficient 
certainty to show that he is a public offi- 
cer. State v. White, 3 N.C. App. 443, 165 
S.E.2d 19 (1969). 


Indictment in Two Counts.—An indict- 
ment having two counts, one against one 
person under this section, and the other 
against several persons under § 14-224, is 
defective, but if not objected to before a 
verdict which convicts on one count and 
acquits on the other, is not sufficient 
grounds for arrest of judgment, as the ac- 
quittal is equivalent to a nol. pros. State 
v. Perdue, 107 N.C. 853, 12 S.E. 253 (1890). 

Quashing Indictment if Sufficient to 
Convict of Assault—Where an indictment 
for resisting an officer is defective, as such, 
it ought not to be quashed if the defendant 
may be convicted thereon for a simple as- 
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sault. State v. Dunn, 109 N.C. 839, 13 S.E. 
881 (1891). 

Process Must Be LegalA person is 
not liable for resisting an unlawful arrest, 
as where the warrant lacked a seal and the 
officer did not state what he arrested him 
for. State v. Curtis, 2 N.C; 471 (1797). 

Defective Process Sufficient on Its 
Face.—A person may not resist an arrest 
by an officer acting under authority of a 
court process which is sufficient on its 
face to show its purpose, even though the 
process may be defective or irregular in 
some respect. State v. Wright, 1 N.C. App. 
479, 162 S.E.2d 56 (1968). 

Authority of Officer and Notice to 
Party.—If the officer has no authority to 
make the arrest, or having the authority, 
is not known to be an officer and does not 
in some way notify the party that he is an 
officer and has authority, the party ar- 
rested may lawfully resist the arrest as if 
fit were made by a private person. State 
vy. Kirby, 24 N.C. 201 (1842); State v. 
‘Bryant, 65 N.C. 327 (1871); State v. Belk, 
76 N.C. 10 (1877). 

/ Collector of Back Tax. — See State v. 
‘Alston, 127 N.C. 518, 37 S.E. 137 (1900). 

Preventing Road Overseer Cutting Ditch. 
—See State v. New, 130 N.C. 731, 41 S.E. 
1033 (1902). 

Resisting Second Service of Warrant. 
—Defendant is not liable for assault and 
battery for resisting an entry into her 
house by an officer armed with a warrant 
which had once been served and returned, 
though defendant had entered into a re- 
cognizance and failed to appear. State v. 
Queen, 66 N.C. 615 (1872). 

Persons Aiding and Abetting. 
State v. Morris, 10 N.C. 388 (1824). 

An order granting motion to amend 
warrant so as to charge the violation in 
the words of the statute cannot cure fatal 
defects in the warrant in failing to charge 
the offense when the amendment is not 
actually made, since neither the motion 
nor the order sets out the contemplated 
wording of the proposed amendment and 
therefore could not be self-executing. State 
v. Thorne, 238 N.C. 392, 78 S.E.2d 140 
(1953); State v. Jenkins, 238 N.C. 396, 77 
S.E.2d 796 (1953). 

Failure of State to introduce evidence 
tending to prove validity of warrant of ar- 
rest, in a prosecution for resisting arrest, 
does not justify nonsuit when defendant 
does not challenge the validity of the war- 
rant, since, in the absence of a showing 
to the contrary, it will be presumed that 
the warrant and order of arrest were le- 
gally adequate. State v. Honeycutt, 237 
N.C. 595, 75 S.E.2d 525 (1953). 


See 
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Instructions. — In prosecution charging 
resisting lawful arrest in violation of this 
section, statement of the trial court dur- 
ing the instructions that “the offense 
charged here was committed in violation 
of § 14-223” was held to constitute an ex- 
pression of opinion. State v. Cooper, 4 
N.C. App. 210, 166 S.E.2d 509 (1969). 

Applied in State v. Wells, 259 N.C. 173, 
130 S.E.2d 299 (1963); State v. Hollings- 


Cu. 14. CriminaL Law 


§ 14-226 


worth, 263 N.C. 158, 139 S.E.2d 235 
(1964); State v. Maness, 264 N.C. 358, 
141 S.E.2d 470 (1965). 

Cited in State v. Waddell, 4 N.C. App. 
517, 167 S.E.2d 6 (1969); State v. McClure, 
166 N.C. 321, 81 S.E. 458 (1914); State vy. 
Scoggins, 199 N.C. 821, 155 S.E. 927 (1930); 
State v. Payne, 213 N.C. 719, 197 S.E..573 
(1938); State v. Wray, 217 N.C. 1672.7 
S.E.2d 468 (1940). 


§ 14-224. Failing to aid police officers.—If any person, after having 


been lawfully commanded to aid an officer in arresting any person, or in retaking 
any person who has escaped from legal custody, or in executing any legal process, 
willfully neglects or refuses to aid such officer, he shall be guilty of a misdemeanor 
punishable by a fine not to exceed five hundred dollars ($500.00), imprisonment 


for not more than six months, or both. 
10/25/1969, c. 1224, saab) 


Editor’s Note. — The 1969 amendment 
added, at the end of the section, “punish- 
able by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not 
more than six months, or both.” 

Sheriff cannot lawfully command person 
to assist him in arresting for trespass 
either by statute or by common law. State 
v. Brown, 264 N.C. ike ah, Gee tpl Sak 
(1965). 

Indictment in Two Counts.—See same 
catchline in note to § 14-223. 

Guilt or Name of Party Arrested Im- 
material— The guilt or innocence of the 
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party charged, or the false evidence on 
which the warrant was based, does not im- 
pair the officer’s authority. Meeds v. Car- 
ver, 30 N.C. 298 (1848); State v. James, 
80 N.C. 370 (1879). 

To the person summoned by a lawful 
officer to come to his aid in making an ar- 
rest it is absolutely immaterial and irrele- 
vant what is the name of the party to be 
arrested or the nature of the offense. 
State v. Ditmore, 177 N.C. 592, 99 S.E. 
368 (1919). 

Stated in Tomlinson v. Town of Nor- 
wood, 208 N.C. 716, 182 S.E. 659 (1935). 


§ 14-225. False, etc., reports to police radio broadcasting stations. 


—Any person who shall willfully make or cause to be made to a police radio broad- 
casting station any false, misleading or unfounded report, for the purpose of in- 
terfering with the operation thereof, or to hinder or obstruct any peace officer in 
the performance of his duty, shall be guilty of a misdemeanor punishable by a 
fine not to exceed five hundred dollars ($500.00), imprisonment for not more 
than six months, or both. (1941, c. 363; 1969, c. 1224, s. 3.) 

Editor’s Note. — The 1969 amendment For comment on this enactment, see 19 
rewrote the provisions relating to punish- N.C.L. Rev. 477. 
ment. 


§ 14-226. Intimidating or interfering with jurors and witnesses.— 
If any person shall by threats, menaces or in any other manner intimidate or at- 
tempt to intimidate any person who is summoned or acting as a juror or witness 
in any of the courts of this State, or prevent or deter, or attempt to prevent or 
deter any person summoned or acting as such juror or witness from attendance 
upon such court, he shall be guilty of a misdemeanor, and upon conviction shall 
be fined or imprisoned in the discretion of the court. (1891, c. 87; Rev., s. 3696; 
C. S., s. 4380.) 


In General.—This section is additional tion is the obstruction of justice. State v. 


to and not a repeal of the inherent power 
of the court to protect itself from inter- 
ference by bribery or intimidation of its 
jurors or witnesses in both civil and crimi- 
nal cases. In re Young, 137 N.C. 552, 50 
S.E. 220 (1905). 

The gist of the offense under this sec- 
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Neely, 4 N.C. App. 475, 166 S.E.2d 878 
(1969). 

It is an offense, at common law, to dis- 
suade or prevent, or to attempt to dissuade 
or prevent, a witness from attending or 
testifying on the trial of a cause, and such 
conduct may be made an offense by stat- 


§ 14-226.1 


ute. The gist of the offense is the willful 
and corrupt attempt to interfere with and 
obstruct the administration of justice. 
State v. Neely, 4 N.C. App. 475, 166 S.E.2d 
878 (1969). 

It is immaterial that person procured 
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to absent himself was not regularly sum- 
moned or legally bound to attend as a 
witness. State v. Neely, 4 N.C. App. 475, 
166 S.E.2d 878 (1969). 

Cited in State v. Hodge, 142 N.C. 665, 
55 S.E. 626 (1906). 


§ 14-226.1. Violating orders of court.—Any person who shall wilfully 
disobey or violate any injunction, restraining order, or any order lawfully issued 
by any court for the purpose of maintaining or restoring public safety and public 
order, or to afford protection for lives or property during times of a public crisis, 
disaster, riot, catastrophe, or when such condition is imminent, or for the pur- 
pose of preventing and abating disorderly conduct as defined in G.S. 14-288.4 
shall be guilty of a misdemeanor, and upon conviction, shall be fined not more 
than two hundred fifty dollars ($250.00) or imprisoned for not more than thirty 
days, or both, in the discretion of the court. This section shall not in any manner 
affect the court’s power to punish for contempt. (1969, c. 1128.) 


§ 14-227. Failing to attend as witness before legislative commit- 
tees.—lf any person shall willfully fail or refuse to attend or produce papers, 
on summons of any committee of investigation of either house of the General As- 
sembly, either select or committee of the whole, he shall be guilty of a misde- 
meanor, and on conviction in the superior court of the county in which such wit- 
ness may reside or be found, he shall be fined not less than five hundred dollars 
nor more than one thousand dollars, and shall be subject to imprisonment at the 
discretion of the court. (1869-70, c. 5, s. 2; Code, s. 2854; Rev., s. 3092 Comm 
s. 4381.) 


ARTICLE 30A. 


Secret Listening. 


§ 14-227.1. Secret listening to conference between prisoner and his 
attorney.—(a) It shall be unlawful for any person wilfully to overhear, or pro- 
cure any other person to overhear, or attempt to overhear any spoken words 
between a person who is in the physical custody of a law-enforcement agency or 
other public agency and such person’s attorney, by using any electronic amplifying, 
transmitting, or recording device, or by any similar or other mechanical or 
electrical device or arrangement, without the consent or knowledge of all persons 
engaging in the conversation. 

(b) No evidence procured in violation of this section shall be admissible over 
objection against any person participating in such conference in any court in this 


State, (1967, c..187, s. 1.) 


§ 14-227.2. Secret listening to deliberations of grand or petit jury. 
—It shall be unlawful for any person wilfully to overhear, or procure any other 
person to overhear, or attempt to overhear the investigations and deliberations 
of, or the taking of votes by, a grand jury or a petit jury in a criminal case, by 
using any electronic amplifying, transmitting, or recording device, or by any 
similar or other mechanical or electrical device or arrangement, without the con- 
sent or knowledge of said grand jury or petit jury. (1967, c. 187, s. 1.) 


§ 14-227.3. Violation made misdemeanor.—All persons violating the 
provisions of G.S. 14-227.1 or G.S. 14-227.2 shall be guilty of a misdemeanor 
punishable by a fine not to exceed five hundred dollars ($500.00), imprisonment 
for not more than six months, or both. (1967, c. 187, s. 2; 1969, c. 1224, s. 6.) 

Editor’s Note. — The 1969 amendment 
substituted the present provisions as to 
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punishment for provisions for fine or im- 
prisonment in the discretion of the court. 
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ARTICLE 3] 


Misconduct in Public Office. 


§ 14-228. Buying and selling offices.—If any person shall bargain away 
or sell an office or deputation of an office, or any part or parcel thereof, or shall 
take money, reward or other profit, directly or indirectly, or shall take any promise, 
covenant, bond or assurance for money, reward or other profit, for an office or 
the deputation of an office, or any part thereof, which office, or any part thereof, 
shall touch or concern the administration or execution of justice, or the receipt, 
collection, control or disbursement of the public revenue, or shall concern or 
touch any clerkship in any court of record wherein justice is administered: or if 
any person shall give or pay money, reward or other profit, or shall make any 
promise, agreement, bond or assurance for any of such offices, or for the deputa- 
tion of any of them, or for any part of them, the person so offending in any of 
the cases aforesaid shall be guilty of a misdemeanor, and on conviction thereof 
shall forfeit all his right, interest and estate in such office, and every part and 
parcel thereof, and shall be imprisoned and fined at the discretion of the court. 
(5, 6 Edw. VI, c. 16, ss. 1, 5; R. C., c. 34, s. 33; Code, s. 998; Rev., s. 3571; C. 
S., s. 4382.) 

Cross References.—As to sheriff letting 
to farm his office, see § 162-24. As to valid- 
ity of bargain to sell an office, see § 128-3. 


§ 14-229. Acting as officer before qualifying as such.—If any officer 
shall enter on the duties of his office before he executes and delivers to the au- 
thority entitled to receive the same the bonds required by law, and qualifies by 
taking and subscribing and filing in the proper office the oath of office prescribed, 
he shall be guilty of a misdemeanor and shall be ejected from his office. (Code, 


> 


5,793 \Rev., 8.3565; CoS.,. 5: 4383.) 


§ 14-230. Willfully failing to discharge duties.—If any clerk of any 
court of record, sheriff, justice of the peace, recorder, prosecuting attorney of 
any recorder’s court, county commissioner, county surveyor, coroner, treasurer, 
constable or official of any of State institutions, or of any county, city or town, 
shall willfully omit, neglect or refuse to discharge any of the duties of his office, 
for default whereof it is not elsewhere provided that he shall be indicted, he shall 
be guilty of a misdemeanor. If it shall be proved that such officer, after his qualifi- 
cation, willfully and corruptly omitted, neglected or refused to discharge any of 
the duties of his office, or willfully and corruptly violated his oath of office accord- 
ing to the true intent and meaning thereof, such officer shall be guilty of mis- 
behavior in office, and shall be punished by removal therefrom under the sentence 
of the court as a part of the punishment for the offense, and shall also be fined 
or imprisoned in the discretion of the court. (1901, c. 270, s. 2: Rev.,''s:°3592% 
C. S., s. 4384; 1943, c. 347.) 

Cross References. — As to failure of 
county commissioners to perform duty, 


wiser than the law, nor is he above it. The 
truth is, that if he willfully neglects or 


see § 153-15. As to failure of sheriff to 
make return, see § 14-242. As to prose- 
cution of officers failing to discharge 
duties, see § 128-16 et seq. 

History of Section.—See State v. Hord, 
264 NC. 149. 141 S.E.2d 241 (1965) 

In General.—The law will not counte- 
nance or condone any attempt to defy its 
mandates. The private citizen must obey 
the law, and the public officer is not ex- 
empt from this duty by any special privi- 
lege appertaining to his office. He is not 
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omits to perform a public duty, he is liable 
to indictment at common law. State v. 
Commissioners of Fayetteville, 4 N.C. 419 
(1816); State v. Williams, 34 N.C. 172 
(1851); State v. Commissioners, 48 N.C. 
399 (1856); State v. Furguson, 76 N.C. 197 
(1877). If the neglect, omission, or refusal 
to discharge any of his official duties is 
willful and corrupt, it is criminal misbe- 
havior, and subjects him to indictment for 
a misdemeanor and punishment by fine or 
imprisonment, and, as a part of the penalty, 


§ 14-230 


to removal from office. State ex rel. Battle 
v. City of Rocky Mount, 156 N.C. 329, 
72 S.E. 354 (1911). 

Effect of Section on Common-Law 
Crime of Official Oppression.—It is futile 
to attempt to mark the extent, if any, the 
common-law crime of official oppression 
has been modified or superseded by this 
section, as there is no exact common-law 
definition of official oppression, and the 
possible acts which may constitute the 
crime are as many and varied as the forms 
of corruption that may exist in public 
office. State v. Lackey, 271 N.C. 171, 155 
S.E.2d 465 (1967). 

An essential difference between a public 
office and mere employment is the fact 
that the duties of the incumbent of an of- 
fice shall involve the exercise of some por- 
tion of the sovereign power. State v. Hord, 
264 N.C. 149, 141 S.E.2d 241 (1965). 

A duly appointed policeman of a city 
is an officer of such city within the mean- 
ing of this section. State v. Fesperman, 
264 N.C. 160, 141 S.F.2d 255 (1965); State 
ve Neeter, 264 eN Cy 162.141 Sheed e253 
(1965); State v. Stogner, 264.N.C. 163, 141 
S.E.2d 248 (1965); State v. Fesperman, 
264 N.C. 168, 141 S.E.2d 252 (1965). 

As Is Chief of Police.—A chief of police 
jas well as a policeman is an officer of the 
municipality which engages his services, 
within the meaning of the provisions of 
this section. State v. Hord, 264 N.C. 149, 
1415 Seb -2de24i (1965). 

And Captain of Detectives—A captain 
of detectives of a police department of a 
city is an officer of such city within the 
meaning of this section. State v. McCall, 
264 N.C. 165, 141 S.E.2d 250 (1965). 

Justices Not Exempted from Prosecu- 
tion by § 128-16.—It may not be reason- 
ably implied that, by bringing justices of 
the peace within the provisions of § 128-16, 
the General Assembly intended to exempt 
justices of the peace from indictment and 
prosecution for the criminal offenses de- 
fined in this section. State v. Hockaday, 
265 N.C. 688, 144 S.E.2d 867 (1965). 


Sufficiency of Bill of Indictment. — See 
State v. Hord, 264 N.C. 149, 141 S.E.2d 
241 (1965); State v. Teeter, 264 N.C. 162, 
141 S.E.2d 253 (1965); State v. Stogner, 
264 N.C. 163, 141 S.E.2d 248 (1965); State 
v. McCall, 264 N.C. 165, 141 S.E.2d 250 
(1965). 

Warrant Falling Short of Alleging Mal- 
feasance in Office in Violation of Section. 
—See Hawkins v. Reynolds, 236 N.C. 422, 
72 S.E.2d 874 (1952). 

Proceedings of Forfeiture under § 1-515. 
—Forfeiture cannot be enforced by judg- 
ment of a motion from office as a part of 
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the punishment, where the clerk has been 
convicted of a misdemeanor, under this 
section in willfully neglecting to discharge 
the duties of his office, but proceedings of 
forfeiture must be under § 1-515. State v. 
Norman, 82 N.C. 687 (1880). 

Willful Neglect and Injury to Public.— 
It is to be observed that the essentials of 
the crime as prescribed are: first, a will- 
ful neglect in the discharge of official 
duty; and second, injury to the public. 
State v. Anderson, 196 N.C. 771, 147 S.E. 
305 (1929). 

Corrupt Intent Not Necessary. — It is 
not necessary to allege corrupt intent in 
a bill of indictment against county com- 
missioners for neglect of duty in provid- 
ing a necessary courthouse, and it is suffi- 
cient if the words of the statute are fol- 
lowed. State v. Loeper, 146 N.C. 655, 61 
S.E. 585 (1908). 

However honest the defendants may be 
(and their honesty is not called in ques- 
tion) the public have a right to be pro- 
tected against the wrongful conduct of 
their servants, if there is carelessness 
amounting to a willful want of care in the 
discharge of their official duties, which in- 
jures the public. State v. Anderson, 196 
N.C. 771, 147 S.E. 305 (1929), quoting 
from State v. Hatch, 116 N.C. 1003, 21 
S.E. 436 (1895). 

Liability for Honest Errors. — It is so 
well settled that there is nothing to the 
contrary that an officer who has to exer- 
cise his judgment or discretion is not lia- 
ble criminally for any error which he com- 
mits, provided he acts honestly. State v. 
Powers, 75 N.C. 281 (1876). 

If the illegal act be done mala fide, 
then it becomes a crime, and the officer 
liable both civilly and criminally, but if 
freé of any wicked intent, then he is civilly 
liable only. State v. Snuggs, 85 N.C. 541 
(1881). 

Accused Must Show Good Faith. — 
Where a public officer is indicted for fail- 
ure to perform a duty required by law, the 
law raises a presumption that such failure 
is willful, and makes it incumbent upon 
him to rebut the presumption. State v. 
Heaton, 77 N.C. 505 (1877). 


Indictment. — It is required that the 
indictment under this section sufficiently 
charge the offense of which such officer is 
accused; and where the action is against 
the superintendent of a State hospital for 
the insane, and the indictment charges 
that he removed or caused to be removed 
patients to his private farm and caused 
them to be worked thereon, without alle- 
gation of injury to the public or to the pa- 
tients, or of personal gain to the defen- 
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Applied in State v. Hucks, 264 N.C. 160, 
141 S.E.2d 299 (1965). 


Cited in Moffitt v. Davis, 205 N.C. 565, 
172 S.E. 317. (1934). 


dant, the indictment fails to charge facts 
sufficient to constitute an offense under 
the statute, and defendant’s motion in ar- 
rest of judgment should be allowed. State 
v. Anderson, 196 N.C. 771, 147 S.E.° 305 
(1929). 


§ 14-231. Failing to make reports and discharge other duties.—If 
any State or county officer shall fail, neglect or refuse to make, file or publish any 
report, statement or other paper, or to deliver to his successor all books and other 
property belonging to his office, or to pay over or deliver to the proper person all 
moneys which come into his hands by virtue or color of his office, or to discharge 
any duty devolving upon him by virtue of his office and required of him by law, 


he shall be guilty of a misdemeanor. (Rev., s. 3576; C. S., s. 4385.) 


Cross References. — As to mandamus 
generally, see § 1-511 et seq. As to failure 
of sheriff to make return, see § 14-242. As 
to embezzlement by officers, see § 14-92. 
As to failure of a county officer to account 
for public funds, see §§ 153-47, 109-36, and 
109-37. 

Injurious Effect Not Necessary. — The 
crime exists although no injurious effects 
result to any individual because of the 
misconduct of the officer. State v. Glas- 
gow, 1 N.C. 176 (1800). 

Honesty of Purpose. — There may be 
neglect without corruption. Therefore hon- 
esty of purpose is not a full defense under 


this section. Turner v. McKee, 137 N.C. 
251, 49 S.E. 330 (1904). 

Enforcing Unconstitutional Law. — An 
officer is not liable for obeying the man- 
dates of an unconstitutional statute. State 
v. Godwin, 123 N.C. 697, 31 S.E. 221 (1898). 

Liability on Official Bonds.—See § 109- 
33 et seq. and notes thereto. 

Manager of Elections.——Any conduct of 
the manager of a primary election for 
county officials which interferes with the 
freedom or purity of the election is punish- 
able at common law, and under this sec- 
tion. State v. Cole, 156 N.C. 618, 72 S.E. 
221 (1911). 


§ 14-232. Swearing falsely to official reports.—If any clerk, sheriff, 
register of deeds, county commissioner, county treasurer, justice of the peace, 
constable or other county officer shall willfully swear falsely to any report or 
statement required by law to be made or filed, concerning or touching the county, 


State or school revenue, he shall be guilty of a misdemeanor. (1874-5, c. 151, s. 4; 
18/6-7, ¢. 276, s/4;'Code,'s. 731; Rey., s. 3605; C.’S., s. 4386.) 


§ 14-233. Making of false report by bank examiners; accepting 
bribes.—If any bank examiner shall knowingly and willfully make any false or 
fraudulent report of the condition of any bank, which shall have been examined 
by him, with the intent to aid or abet the officers, owners, or agents of such bank 
in continuing to operate an insolvent bank, or if any such examiner shall keep or 
accept any bribe or gratuity given for the purpose of inducing him not to file any 
report of examination of any bank made by him, or shall neglect to make an ex- 
amination of any bank by reason of having received or accepted any bribe or 
gratuity, he shall be guilty of a felony, and on conviction thereof shall be impris- 
oned in the State prison for not less than four months nor more than ten years. 
(1903,.c. 275, $s. 24; Rev., 8.13324; 1921; ¢°4,'s. 79; C. S.; s, 4387.) 


Cross Reference.—See also § 53-124. 


§ 14-234. Director of public trust contracting for his own benefit. 
—If any person, appointed or elected a commissioner or director to discharge 
any trust wherein the State or any county, city or town may be in any manner 
interested, shall become an undertaker, or make any contract for his own benefit, 
under such authority, or be in any manner concerned or interested in making such 
contract, or in the profits thereof, either privately or openly, singly or jointly with 
another, he shall be guilty of a misdemeanor. Provided, that this section shall 
not apply to public officials transacting business with banks or banking institu- 
tions in regular course of business: Provided further, that such undertaking or 
contracting shall be authorized by said governing board. 
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Nothing in this section nor in any general principle of common law shall render 
unlawful the acceptance of remuneration from a governmental board, agency or 
commission for services, facilities, or supplies furnished directly to needy indi- 
viduals by a member of said board, agency or commission under any program of 
direct public assistance being rendered under the laws of this State or the United 
States to needy persons administered in whole or in part by such board, agency or 
commission; provided, however, that such programs of public assistance to needy 
persons are open to general participation on a nondiscriminatory basis to the prac- 
titioners of any given profession, professions or occupation; and provided further 
that the board, agency or commission, nor any of its employees or agents, shall 
have no control over who, among licensed or qualified providers, shall be selected 
by the beneficiaries of the assistance, and that the remuneration for such services, 
facilities or supplies shall be in the same amount as would be paid to any other 
provider; and provided further that, although the board, agency or commission 
member may participate in making determinations of eligibility of needy persons 
to receive the assistance, he shall take no part in approving his own bili or claim 
for remuneration. (1825, c. 1269, P. R.; 1826, c. 29; R. C., c. 34, s. 38; Code, s. 
1011; Rev., s. 3572; C.S., s. 4388; 1929, c. 19, s. 1; 1969, c. 1027.) 





Local Modification. City of Greens- 
boro: 1951, c. 707, s. 3. 

Cross Reference. — As to Member of 
State Highway Commission selling ma- 
terials to the Commission, see § 136-14. 

Editor’s Note. — The 1969 amendment 
added the second paragraph. 

Opinions of Attorney General. — Mr. 
Terry R. Hutchins, Pembroke State Uni- 
versity, 10/23/69; Mr. Cameron S. Weeks, 
Attorney, Edgecombe County Board of 
Alcohol Control, 10/24/69. 

Public Policy of State. — The General 
Assembly in adopting this section made 
the condemnation of the transactions em- 
braced within its terms a part of the pub- 
lic policy of the State so as to remove 
from public officials the temptation to take 
advantage of their official positions to 
“feather their own nests” by letting to 
themselves or to firms or corporations in 
which they are interested contracts for 


services, materials, supplies, or the like. 
Lexington Insulation Co. v. Davidson 
County, 243 N.C. 252, 90 S.E.2d 496 


(1955). 

Effect of Special Validating Act. — Al- 
though municipal bonds were sold to a 
corporation controlled by the mayor, an 
act passed by the legislature expressly 
confirming and validating the sale re- 
moves all objections based upon the vio- 
lation of the provisions of this section. 
Starmount Co. v. Ohio Sav. Bank & Trust 
Co., 55 F.2d 649 (4th Cir. 1932). 

Additional Service. — A member of the 
board of county commissioners cannot re- 
cover for services rendered the board in 
inspecting a bridge. Davidson v. Guilford 
County, 152 N.C. 436, 67 S.E. 918 (1910). 


Officer of City and Corporation. — The 
prohibition of this section extends to an 
officer of a corporation in making con- 
tracts between the corporation and the 
city of which he is commissioner or al- 
derman. State v. Williams, 153 N.C. 595, 
68 S.E. 900 (1910); Lexington Insulation 
Co. v. Davidson County, 243 N.C. 252, 
90 S.E.2d 496 (1955). 

Contracts with city when an alder- 
man is an employee of the other contract- 
ing party are not covered by the section. 
State v. Weddell, 153 N.C. 587, 68 S.E. 
897 (1910). 

Contracts for Benefit of County. — A 
sheriff is not guilty of a misdemeanor 
where he purchases county claims at less 
than their value, but for the benefit of the 
county, at the instance of the county com- 
missioners. State v. Garland, 134 N.C. 749, 
47 S.E. 426 (1904). 

Sale to Corporation Organized by Ad- 
visor to Municipality—Under this statute 
a contract of sale does not become void 
because the purchasing corporation was or- 
ganized through the efforts of a person who 
had a merely advisory relationship to a 
municipal corporation. Tonkins v. City of 
Greensboro, 276 F.2d 890 (4th Cir. 1960). 

Denial of Recovery on Quantum Meruit 
Basis. — The courts not only will de- 
clare void and unenforceable any contract 
between a public official, or a board of 
which he is a member, and himself, or a 
company in which he is financially inter- 
ested, whereby he stands to gain by the 
transaction, but it will also deny recovery 
on a quantum meruit basis. Lexington In- 
sulation Co. v. Davidson County, 243 N.C. 
252, 90 S.E.2d 496 (1955). 


§ 14-235. Speculating in claims against towns, cities and the State. 
—If any clerk, sheriff, register of deeds, county treasurer or other county, city, 
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town or State officer shall engage in the purchasing of any county, city, town or 
State claim, including teacher’s salary voucher, at a less price than its full and 
true value or at any rate of discount thereon, or be interested in any speculation 
on any such claim, he shall be guilty of a misdemeanor punishable by a fine not to 
exceed five hundred dollars ($500.00), imprisonment for not more than six 
months, or both. (1868-9, c. 260; Code, s. 1009; Rev., s. 3575; C. S., 8. 4389: 
1923, c. 136, s. 208 ; 1969, c. 1224, s. 6.) 
Editors’ Note. — The 1969 amendment 
substituted the present provisions as to 
punishment for provisions for fine, impris- 


onment and removal from office at the 


discretion of the court. 


§ 14-236. Acting as agent for those furnishing supplies for schools 
and other State institutions.—If any member of any board of directors, board 
of managers, board of trustees of any of the educational, charitable, eleemosynary 
or penal institutions of the State, or any member of any board of education, or 
any county or district superintendent or examiner of teachers, or any trustee of 
any school or other institution supported in whole or in part from any of the pub- 
lic funds of the State, or any officer, agent, manager, teacher or employee of such 
boards, shall have any pecuniary interest, either directly or indirectly, proximately 
or remotely in supplying any goods, wares or merchandise of any nature or kind 
whatsoever for any of said institutions or schools; or if any of such officers, agents, 
managers, teachers or employees of such institution or school or State or county 
officer shall act as agent for any manufacturer, merchant, dealer, publisher or 
author for any article of merchandise to be used by any of said institutions or 
schools; or shall receive, directly or indirectly, any gift, emolument, reward or 
promise of reward for his influence in recommending or procuring the use of any 
manufactured article, goods, wares or merchandise of any nature or kind whatso- 
ever by any of such institutions or schools, he shall be forthwith removed from his 
position in the public service, and shall upon conviction be deemed guilty of a mis- 
demeanor and fined not less than fifty dollars nor more than five hundred dollars 
and be imprisoned, in the discretion of the court. (1897, c. 543; 1899, c. 732, s. 
FI REV s 5. JOI0 , G..Oy 5; 4390, ) 


Purchase of Property from Company 
Owned by Wife.—A member of the board 
of education of a county is not guilty un- 
der this section for voting as such member 
for the purchase of school buses from a 


and in which he had no pecuniary interest 
and for which he worked upon a salary, 
when the sale was made by other agents 
of the company upon a commission basis. 
State v. Debnam, 196 N.C. 740, 146 S.E. 


company selling them owned by his wife, 857 (1929). 

§ 14-237. Buying school supplies from interested officer.—If any 
county board of education or school committee shall buy school supplies in which 
any member has a pecuniary interest, the members of such board shall be removed 
from their positions in the public service and shall, upon conviction, be deemed 
guilty of a misdemeanor. (1901, c. 4, s. 69; Rev., s. 3835; C. S., s. 4391.) 


§ 14-238. Soliciting during school hours without permission of 
school head.—No person, agent, representative or salesman shall solicit or at- 
tempt to sell or explain any article of property or proposition to any teacher or 
pupil of any public school on the school grounds or during the school day without 
having first secured the written permission and consent of the superintendent, 
principal or person actually in charge of the school and responsible for it. 

Any person violating the provisions of this section shall be guilty of a misde- 
meanor punishable by a fine not to exceed five hundred dollars ($500.00), im- 
prisonment for not more than six months, or both. (1933, c. 220; 1969, c. 1224, 
s. 8.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment in the last sentence. 


Quoted in Eastern Carolina Tastee- Freez. 
Inc. v. Raleigh, 256 N.C. 208, 123 S.E.2d 
632 (1962). 
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§ 14-239. Allowing prisoners to escape; burden of proof.—If any 
person charged with a crime or sentenced by the court upon conviction of any 
offense, shall be legally committed to any sheriff, constable or jailer, or shall be 
arrested by any sheriff, deputy sheriff or coroner acting as sheriff, by virtue of 
any capias issuing on a bill of indictment, information or other criminal proceed- 
ing, and such sheriff, deputy sheriff, coroner, constable or jailer, willfully or negli- 
gently, shall suffer such person, so charged or sentenced and committed, to escape 
out of his custody, the sheriff, deputy sheriff, coroner, constable or jailer so 
offending, being thereof convicted, shall be removed from office, and shall be fined 
or imprisoned, or both, at the discretion of the court before whom the trial may be 
had ; and in all such cases it shall be sufficient, in support of the indictment against 
such sheriff or other officer, to prove that the person so charged or sentenced was 
committed to his custody, and it shall lie upon the defendant to show that such 
escape was not by his consent or negligence, but that he had used all legal means 
to prevent the same, and acted with proper care and diligence: Provided, that 
such removal of a sheriff shall not affect his duty or power as a collector of the 
public revenue, but he shall proceed on such duty and be accountable as if such 
conviction and removal had not been had. (1791, c. 343, s. 1, P. R.; R. C., ¢. 34, 
s. 35; Code, s. 1022; 1905, .c. 350; Rev., s. 3577; C. S., s. 4393.) 


Cross References. — See § 14-257. As 
to liability for escape under civil process, 
see § 162-21. 

General Consideration—This is a com- 
mon-law offense. State v. Ritchie, 107 N.C. 
857, 12 S.E. 251 (1890). The statute con- 
templates two offenses—negligently per- 
mitting or willfully promoting the escape— 
but charging negligence alone will suffice. 
State v. McLain, 104 N.C. 894, 10 S.E. 
518 (1889). The section changes the ordi- 
nary rule of the burden of proof by shift- 
ing such burden to the defendant. State v. 
Hunter, 94 N.C. 829 (1886); State v. Lewis, 
113 N.C. 622, 18 S.E. 69 (1893). The ques- 
tion of good faith and diligence of the of- 
ficer is for the jury. State v. Blackley, 
131 N.C. 726, 42 S.E. 569 (1902). 

Right to Kill to Prevent Escape.—The 
guard has no authority to kill one con- 
victed of a misdemeanor while fleeing to 


escape, without his offering resistance or 
showing any menace or show of force in 
doing so, or, anything that would suggest 
danger to the person of the guard. Hollo- 
way v. Moser, 193 N.C. 185, 136 S.E. 375 
(1927). 

Where the escape is due to the negli- 
gence of an assistant the only question 
presented is whether the defendant has ex- 
ercised due care in his selection. State v. 
Lewis, 113 N.C. 622, 18 S.E. 69 (1893). 

Example of Specific Language Shifting 
Burden of Proof. — This section provides 
an example of specific language used by 
the legislature when it intended to shift 
the burden of proof to a defendant. State 
v. Cooke, 270 N.C. 644, 155 S.E.2d 165 
(1967). 

Cited in Sutton v. Williams, 199 N.C. 
546, 155 S.E. 160 (1930). 


§ 14-240. Solicitor to prosecute officer for escape.—lIt shall be the 


duty of solicitors, when they shall be informed or have knowledge of any felon, 
or person otherwise charged with any crime or offense against the State, having 
within their respective districts escaped out of the custody of any sheriff, deputy 
sheriff, coroner, constable or jailer, to take the necessary measures to prosecute 
such sheriff or other officer so offending. (1791, c. 343, s. 2, P. R.; R. C., c. 34, 
s. 36; Code, s. 1023; Rev., s. 2822; C. S., s. 4394.) 


§ 14-241. Disposing of public documents or refusing to deliver 
them over to successor.—It shall be the duty of the clerk of the superior court 
of each county, and every other person to whom the acts of the General Assembly, 
appellate division reports or other public documents are transmitted or deposited 
for the use of the county or the State, to keep the same safely in their respective 
offices; and if any such person having the custody of such books and documents, 
for the uses aforesaid, shall negligently and willfully dispose of the same, by sale 
or otherwise, or refuse to deliver over the same to his successor in office, he shall 
be guilty of a misdemeanor, and shall be punished by a fine or imprisonment, or 
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both, at the discretion of the court. (1881, c. 151; Code, s. 1073; Rev., s. 3598; 
GS 73 4395; 1969, c. 44, s. 26.) 

Editor’s Note—The 1969 amendment “Supreme Court reports” near the begin- 
Substituted “appellate division reports” for ning of the section. 


§ 14-242. Failing to return process or making false return.—If any 
sheriff, constable or other officer, whether State or municipal, or any person who 
shall presume to act as any such officer, not being by law authorized so to do, refuse 
or neglect to return any precept, notice or process, to him tendered or delivered, 
which it is his duty to execute, or make a false return thereon, he shall forfeit 
and pay to anyone who will sue for the same one hundred dollars, and shall more- 
over be guilty of a misdemeanor. (1818, c. 980, s. 3, P. R.; Ree? el 5. 4k 
C., c. 34, s. 118; Code, s. 1112; Rev., s. 3604: C. S., s. 4396. ) 

Cross Reference. — See § 162-14 and Process That Could Not Be Served.— 
note thereto, An officer is not subject to the penalty un- 

Civil Process—This section applies to der this section for declining to receive 
failure to return civil as well as criminal process which, at the time it was tendered, 
process. State v. Berry, 169 N.C. 371, 85 he could not have executed. Fentress v. 
S.E. 387 (1915), overruling MHarrell vy. Brown, 61 N.C. 373 (1867). 

Warren, 100 N.C. 259, 6 S.E. 777 (1888); Cited in State v. Brown, 119 N.C. 825, 
Piedmont Mfg. Co. v. Buxton, 105 N.C. 25 S.E. 820 (1896). 
74, 11 S.E. 264 (1890). 


§ 14-243. Failing to surrender tax list for inspection and correc- 
tion.—If any sheriff or tax collector shall refuse or fail to surrender his tax list 
for inspection or correction upon demand by the authorities imposing the tax, or 
their successors in office, he shall be guilty of a misdemeanor, and shall be impris- 
oned not more than five years, and fined not exceeding one thousand dollars, at 
the discretion of the court. (Lo/UsleaCesli7e, sic2: Code, s. 3823: Rev., s. 3788 ; 
Gi dhs8< 4397.) 


§ 14-244. Failing to file report of fines or penalties.—If any officer 
who is by law required to file any report or statement of fines or penalties with 
the county board of education shall fail so to do at or before the time fixed by law 
for the filing of such report, he shall be guilty of a misdemeanor. (1901, c. 4, s. 62; 
Rev., s. 3579; C. S., s. 4398.) 


§ 14-245. Justices of the peace soliciting official business or pa- 
tronage.—lIf any justice of the peace shall solicit official business, and/or patron- 
age for his or her office, he or she shall be guilty of a misdemeanor and upon 
conviction shall be punished in the discretion of the court. C1935a0, Ds) 


§ 14-246. Failure of ex-justice of the peace to turn over books and 
papers.—lIf any justice of the peace, on expiration of his term of office, or if any 
personal representative of a deceased justice of the peace shall, after demand upon 
him by the clerk of the superior court, willfully fail and refuse to deliver to the 
clerk of the superior court all dockets, all law and other books, and all official 
papers which came into his hands by virtue or color of his office, he shall be guilty 
of a misdemeanor. (Code, ss. 828, 829; 1885, c. 402: Un ph lay ea SO 
4399. ) 

Cited in Bailey v. Hester, 101 N.C. 538, ants & Farmers Transp. Co., 109 N.C. 342, 
8 S.E. 164 (1888); Whitehurst v. Merch- 13 S.E. 937 (1891). 


§ 14-247. Private use of publicly owned vehicle.—It shall be unlawful 
for any officer, agent or employee of the State of North Carolina, or of any county 
or of any institution or agency of the State, to use for any private purpose what- 
soever any motor vehicle of any type or description whatsoever belonging to the 
State, or to any county, or to any institution or agency of the State. C1 92a. ec 
239, s. 1.) 

Elements of Offense. — The elements of are (1) the use of a vehicle belonging to 
the offense created by §§ 14-247 and 14-252 the State or one of the political subdivi- 
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sions named in the statute (2) by a public municipality was for a private purpose, is 
official or employer answering to the statu- insufficient to charge the offense. Hawkins 
tory description (3) for a private purpose. v. Reynolds, 236 N.C. 422, 72 S.E.2d 874 
A warrant which fails to charge that the (1952). 

use of a police car by a policeman of a 


§ 14-248. Obtaining repairs and supplies for private vehicle at ex- 
pense of State.—It shall be unlawful for any officer, agent or employee to have 
any privately owned motor vehicle repaired at any garage belonging to the State 
or to any county, or any institution or agency of the State, or to use any tires, 
oils, gasoline or other accessories purchased by the State, or any county, or any 
institution or agency of the State, in or on any such private car. (1925, c. 239, 


Sera) 


§ 14-249. Limitation of amount expended for vehicle.—lIt shall be 
unlawful for any officer, agent, employee or department of the State of North 
Carolina, or of any county, or of any institution or agency of the State, to expend 
from the public treasury an amount in excess of two thousand five hundred dol- 
lars ($2,500.00) for any motor vehicle other than motor trucks; except upon 
the approval of the Governor and Council of State: Provided, that nothing in 
8§ 14-247 through 14-251 shall be construed to authorize the purchase or 
maintenance of an automobile at the expense of the State by any State officer 
unless he is now authorized by statute to do so: Provided further, that the 
limitation prescribed by this section shall not be applicable to the purchase of 
any motor vehicle by any county, city or town in this State, where such motor 
vehicle is purchased in accordance with the provisions of article 8 of chapter 
143. vof, the ‘General : Statutes” of @North (Carolinas #1925 yc 259) aero loa. 
S6Z2)S56 cM 3454 1959 en 1725) 


§ 14-250. Publicly owned vehicle to be marked.—It shall be the duty 
of the executive head of every department of the State government, and of any 
county, or of any institution or agency of the State, to have painted on every motor 
vehicle owned by the State, or by any county, or by any institution or agency of 
the State, a statement that such car belongs to the State or to some county, or 
institution or agency of the State. Provided, however, that no automobile used by 
any officer or official in any county in the State for the purpose of transporting, 
apprehending or arresting persons charged with violations of the laws of the 
State of North Carolina, shall be required to be lettered. Provided, further, that 
in lieu of the above method of marking motor vehicles owned by any agency or 
department of the State government, it shall be deemed a compliance with the law 
if such vehicles have imprinted on the license tags thereof, above the license 
number, the words “State Owned” and that such vehicles have affixed to the front 
thereof a plate with the statement “State Owned.” Provided, further, that in lieu 
of the above method of marking vehicles owned by any county, it shall be deemed 
a compliance with the law if such vehicles have painted or affixed on the side 
thereof a circle not less than eight inches in diameter showing a replica of the seal 
ot such cotinty, (1925, c,239}.s, 4; 1929, c2303,s: 1 : 1945, 0. 866; JO5/eeai 249: 
1961, c. 1195; 1965, c. 1186.) 


§ 14-251. Violation made misdemeanor.—Any person, firm or cor- 
poration violating any of the provisions of $$ 14-247 to 14-250 shall be guilty of a 
misdemeanor punishable by a fine of not less than one hundred dollars ($100.00) 
and not more than five hundred dollars ($500.00), imprisonment for not more 
than six months, or both such fine and imprisonment. Nothing in §§ 14-247 through 
14-251 shall apply to the purchase, use or upkeep or expense account of the car 
for the executive mansion and the Governor. (1925, c. 239, s. 5; 1969, c. 1224, 
SAlGs) | 

Editor’s Note. — The 1969 amendment 
rewrote the provisions as to punishment in 
the first sentence. 
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§ 14-252. Five preceding sections applicable to cities and towns.— 
Sections 14-247 through 14-251 in every respect shall also apply to cities and 
incorporated towns. (1931, c. 31.) 

Cross Reference. — See note to § 14-247. 


ARTICLE 32. 


Misconduct in Private Office. 


§ 14-253. Failure of certain railroad officers to account with suc- 
cessors.—lf the president and directors of any railroad company, and any person 
acting under them, shall, upon demand, fail or refuse to account with the president 
and directors elected or appointed to succeed them, and to transfer to them forth- 
with all the money, books, papers, choses in action, property and effects of every 
kind and description belonging to such company, they shall be guilty of a felony, 
and shall be punished by imprisonment in the State’s prison for not less than one 
nor more than five years, and be fined at the discretion of the court. All persons 
conspiring with any such president, directors or their agents to defeat, delay or 
hinder the execution of this section shall be guilty of a misdemeanor, and shall 
be punished in like manner. The Governor is hereby authorized, at the request 
of the president, directors and other officers of any railroad company, to make 
requisition upon the governor of any other state for the apprehension of any such 
president failing to comply with this section. (1870-1, c. 72, ss. 1-3; Code, ss. 
2001, 2002; Rev., s. 3760; C. S., s. 4400.) 


Not Applicable to Tax Bond. — As this a railroad, for refusing to transfer to his 
section has reference only to money, — successor in office certain special tax bonds. 
books, choses, etc., an indictment cannot State v. Jones, 67 N.C, 210 (1872). 


be sustained against a former president of 


§ 14-254. Malfeasance of corporation officers and agents.—lIf any 
president, director, cashier, teller, clerk or agent of any corporation shall embezzle, 
abstract or willfully misapply any of the moneys, funds or credits of the corpora- 
tion, or shall, without authority from the directors, issue or put forth any certif- 
icate of deposit, draw any order or bill of exchange, make any acceptance, assign 
any note, bond, draft, bill of exchange, mortgage, judgment or decree, or make 
any false entry in any book, report or statement of the corporation with the intent 
in either case to injure or defraud or to deceive any officer of the corporation, or 
if any person shall aid and abet in the doing of any of these things, he shall be 
guilty of a felony, and upon conviction shall be imprisoned in the State’s prison 
for not less than four months nor more than fifteen years, and likewise fined, at 
the discretion of the court. (1903, c. 275, s. 15; Rev., 5.3325; C. S.'s, 4401.) 

Cross Reference.—As to misapplication 
of funds by bank officers, see § 53-129. 


ARTICLE 33. 


Prison Breach and Prisoners. 


§ 14-255. Escape of hired prisoners from custody.—lIf any prisoner, 
who shall be removed from the prison of the respective counties, cities and towns 
under the law providing for the hiring out of prisoners by counties and towns, 
shall escape from the person or company having him in custody, he shall be guilty 
of a misdemeanor, and shall be imprisoned at hard labor not more than thirty days, 
or fined not more than fifty dollars. (1876-7, c. 196, s. 4; Code, s. 3455; Rev., s. 
B0p6..C. 9,, $s. 4403.) 

Cross Reference.—As to power of coun- 
ties, cities and towns to hire out prisoners, 
see §§ 153-191 through 153-193. 
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§ 14-256. Prison breach and escape from county or municipal con- 
finement facilities or officers.—If any person shall break any prison, jail or 
lockup maintained by any county or municipality in North Carolina, being law- 
fully confined therein, or shall escape from the lawful custody of any superin- 
tendent, guard or officer of such prison, jail or lockup, he shall be guilty of a 
misdemeanoran(1 Edw. II, st..2d;,R..C3 ca34)\s2 19> Codes sil02 la Rev., -s. 


3657, eb o09ecr e/2; GC. S.s,4404 1055 tc2/o Sale) 


Cross Reference.—As to penalty for es- 
caping or assisting in an escape from the 
State prison, see § 148-45. 

Editor’s Note. — The 1955 amendatory 
act provided in § 4: “The provisions of 
this act shall be construed to be mandatory 
rather than directive.” 

Common Law.—The offense of break- 
ing jail was a felony at common law, but 
by this section, all cases, no matter what 
the person is confined for, are reduced to 
a misdemeanor. State v. Brown, 82 N.C. 
585 (1880). 

Escape from Officer.—This section ap- 
plies only to breaking prison or escaping 
therefrom and does not, because of its 
wording, include escape from an officer be- 
fore being confined to prison. State v. 
Brown, 82 N.C. 585 (1880). 


Cost of Recapture May Not Be Recov- 
ered from Prisoner.—The State may not 
recover of a prisoner moneys expended 
by it to recapture him after escape from 
custody, since the escape does not invade 
any property right of the State, but the 
expenditure of the sums is voluntary and 
made by it for the protection of the people 
of the State in preserving the integrity 
of the penal system. State Highway & Pub. 
Works Comm’n vy. Cobb, 215 N.C. 556, 2 
S.E.2d 565 (1939). 

Applied in State v. Abernathy, 1 N.C. 
App. 625, 162 S.E.2d 114 (1968); State v. 
Whitt, 2 N.C, App. 601, 163 S.E.2d/631 
(1968). 

Cited in State v. Jordan, 247 N.C. 253, 
100 S.E.2d 497 (1957); Holloway v. Moser, 
193° N.C; 1853136 SE. 375 (1927): 


§ 14-257. Permitting escape of or maltreating hired convicts.—lf 


any person charged in any way with the control or management of convicts, hired 
for service outside of the State’s prison, shall negligently permit them to escape, 
or shall maltreat them, he shall be guilty of a misdemeanor; but this provision 
shall not be held to relieve any person from any other criminal liability. (1881, 


c.127,.s.2; Codes. 8450+ Rev., s:3659% C: S., s. 440591947; 'c: 781.) 


Cross Reference.—As to escape of pris- 
oners from negligent officer’s custody, see 
§ 14-239. 

Negligence Test of Guilt.—Officers and 
public agents will not be held to the rig- 
orous common-law rule of responsibility 
for the custody of convicts employed in 
labors outside of the penitentiary, actual 


Negligence Implied. — It is not neces- 
sary to prove negligence of the person 
having lawful custody of prisoners, for 
it is implied, unless occasioned by the act 
of God, or irresistible adverse force. State 
v. Johnson, 94 N.C. 924 (1886). 

Cited in State v. Sneed, 
(1886). 


94 N.C. 806 


negligence being the test of guilt. State 
v. Johnson, 94 N.C. 924 (1886). 


§ 14-258. Conveying messages and weapons to or trading with con- 
victs and other prisoners.—lIf any person shall convey to or from any convict 
any letters or oral messages, or shall convey to any convict or person imprisoned, 
charged with crime and awaitiny trial any weapon or instrument by which to ef- 
fect an escape, or that will aid him in an assault or insurrection, or shall trade with 
a convict for his clothing or stolen goods, or shall sell to him any article forbidden 
him by prison rules, he shall be guilty of a misdemeanor: Provided, that when a 
murder, an assault or an escape is effected with the means furnished, the person 
convicted of furnishing the means shall be sentenced to not less than four years 
hard labor in the State’s prison. (1873-4, c. 158; s. 12; Code, s. 3441; Rev., s. 
S062 IDL ca IT; CaSiesy44iG.) 

Cross Reference. As to furnishing 
prisoners with intoxicating liquors, nar- 
cotics, firearms, etc., see §§ 14-390, 14-390.1. 





§ 14-259. Harboring or aiding escaped prisoners.—It shall be unlaw- 
ful for any person knowing, or having reasonable cause to believe, that any other 
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person has escaped from any prison, jail, reformatory, or from the criminal insane 
department of any State hospital, or from the custody of any peace officer who had 
such person in charge, or that such person is a convict or prisoner whose parole 
has been revoked, to conceal, hide, harbor, feed, clothe, or offer aid and comfort 
in any manner to any such person. 

Every person who shall conceal, hide, harbor, feed, clothe, or offer aid and 
comfort to any other person in violation of this section shall be guilty of a felony, 
if such other person has been convicted of, or was in custody upon the charge of 
a felony, and shall be punished by imprisonment in the State prison not more than 
five years; and shall be guilty of a misdemeanor, if such other person had been 
convicted of, or was in custody upon a charge of a misdemeanor, and shall be 
punished in the discretion of the court. 

The provisions of this section shall not apply to members of the immediate fam- 
ily of such escapee. For the purposes of this section “immediate family” shall be 
defined to be the mother, father, brother, sister, wife, husband and child of said 
escapee. (1939, c. 72.) 


Editor’s Note. — For comment on this 
enactment, see 17 N.C.L. Rev. 348. 

Sufficiency of Indictment. — An indict- 
ment charging that the defendant unlaw- 
fully, wilfully, and feloniously harbored an 
escapee who was serving a sentence of 


imprisonment when he escaped, is fatally 
defective in omitting the words “knowing or 
having reasonable cause to believe that 
said person was an escapee.” State v. Kirk- 
man, 272 N.C. 143, 157 S.E.2d 716 (1967). 


§ 14-260. Injury to prisoner by jailer.—If the keeper of a jail shall do, 
or cause to be done, any wrong or injury to the prisoners committed to his cus- 
tody, contrary to law, he shall not only pay treble damages to the person injured, 


but shall be guilty of a misdemeanor. (1795, c. 433, s. 6, P. R.; 


Reet G/ yee 


8; Code, s..3463; Rev.,.s. 3661 » C..S.,'s.4407.) 


Cross Reference.—As to the degree of 
protection against violence allowed the 
jailer in the State prison system, see § 
148-46. 

Evidence Sufficient for Jury. — Evidence 
that the plaintiff's thumb had _ inadver- 
tently been placed against the door jamb 
when jailer started to close door of cell, 
and that when plaintiff pushed against the 


door to release his thumb the jailer pushed 
the door shut with his shoulder, thereby 
cutting off plaintiff's thumb, is sufficient to 
be submitted to the jury on the issue of 
the jailer’s negligent injury to the plaintiff. 
Davis v. Moore, 215 N.C. 449, 2 S.E.2d 
366 (1939). 

Cited in Threatt v. North Carolina, 221 
F. Supp. 858 (W.D.N.C. 1963). 


§ 14-261. Confining prisoners to improper apartments. — If the 
sheriff or jailer shall wantonly or unnecessarily confine those committed to his 
custody in any apartment, other than that provided and designated by law for per- 
sons of the description of the prisoner, he shall be guilty of a misdemeanor. (1795, 
450,504 + Rites slo Coders. 34/1; Rev.,.s. 3600 7,G..9.s. 4408. ) 


§ 14-262. Requiring female prisoners to work in chain gang. — If 
any officer, either judicial, executive or ministerial, shall order or require the work- 
ing of any female on the streets or roads in any group or chain gang in this State, 
he shall be deemed guilty of a misdemeanor. (1897, c. 270; Rev., s. 3596; C. S., 
s. 4409.) 


14-263. Classification and commutation of time for prisoners 
other than State prisoners.—The board of county commissioners, or such 
governing body as may have charge of prisoners in any county, city or town in 
the State of North Carolina, shall divide all prisoners into three classes, or grades, 
as follows: 


In the first class shall be included all those prisoners who have given evidence 
that they will, or who it is believed will observe the rules and regulations and work 
diligently and are likely to maintain themselves by honest industry after their 
discharge. These shall be known as Class A prisoners and shall receive a com- 


Die 
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mutation of their sentences at the rate of one hundred and four days for each 
year served. 

In the second class shall be included those prisoners who have not as yet given 
evidence that they can be trusted entirely, but are reasonably obedient to the rules 
and regulations. These shall be known as Class B prisoners and shall receive a 
commutation of their sentences of seventy-eight days for each year served. 

In the third class shall be those prisoners who have demonstrated that they are 
incorrigible, have no respect for the rules and regulations and seriously interfere 
with the discipline and the effectiveness of the labor of the other prisoners. Such 
prisoners shall receive no commutation of their sentences. 


All prisoners shall be admitted into Class B except where it is known by the su- 
perintendent of the prison that a prisoner is serving for a second offense. In 
such cases the superintendent may put the prisoner in Class C in his discretion. 


Prisoners of Class A shall be known as honor prisoners and shall be worked in 
the discretion of the superintendent of the prison without guards. When in prison 
camps or in any other place of detention they may not be chained or under armed 
guards. 

Prisoners in Class B shall be under guard and may or may not be chained in 
the discretion of the superintendent. 

Prisoners in Class C shall wear chains during the day or night as in the opinion of 
the superintendent may be necessary. 

Preference in assignment of work shall be given Class A prisoners. 

The purpose of §§ 14-263 through 14-265 is to unify the regulations pertaining 
to county prisoners and to encourage industriousness among the prisoners. (1927, 


CLAS. iS ae LOS fGen usa.) 


§ 14-264. Record to be kept; items of record.—The superintendent or 
other person having charge of prisoners shall keep a record showing, the name, 
age, date of sentence, length of sentence, crime for which convicted, home address, 
next of kin, and the conduct of each prisoner received. (1927, c. 178, s. 2.) 


§ 14-265. Commutation of sentences for Sunday work. — All pris- 
oners in the State’s prison, or in any county jail or county convict camp, who shall 
be assigned to regular work which requires the performance of the same, or sub- 
stantially the same duties on Sundays as on other days of the week, shall be al- 
lowed a commutation of their sentences for each Sunday, or fractional part of a 
Sunday on which they shall be required to perform the duties of the task assigned 
to them. The commutation of sentence provided for in this section shall be in 
addition to all other commutations of sentence allowed such prisoners under exist- 
ing statutes and laws of the State. (1931, c. 198, s. 1.) 


ARTICLE 34. 


Custodial Institutions. 


§ 14-266. Persuading inmates to escape.—It shall be unlawful for any 
parent, guardian, brother, sister, uncle, aunt, or any person whatsoever to per- 
suade or induce to leave, carry away, or accompany from any State institution, 
except with the permission of the superintendent or other person next in authority, 
any boy or girl, man or woman, who has been legally committed or admitted under 
suspended sentence to said institution by juvenile, recorder’s, superior or any 
other court of competent jurisdiction. (1935, c. 307, s. 1; 1937, c. 189, s. 1.) 


§ 14-267. Harboring fugitives.—It shall be unlawful for any person to 
harbor, conceal, or give succor to, any known fugitive from any institution whose 
inmates are committed by court or are admitted under suspended sentence. (1935, 


Gf007 Fees L9af Calafate.) 
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§ 14-268. Violation made misdemeanor. — Any person violating the 
provisions of this article shall be guilty of a misdemeanor, and fined or imprisoned, 


in the discretion of the court. (1935, c. 307, s. 3.) 


SUBCHAPTER IX. OFFENSES AGAINST THE PUBLIC PEACE. 


ArTICLE 35. 


Offenses agaist the Public Peace. 


§ 14-269. Carrying concealed weapons.—lf anyone, except when on his 
own premises, shall wilfully and intentionally carry concealed about his person 
any bowie knife, dirk, dagger, sling shot, loaded cane, brass, iron or metallic 
knuckles, razor, pistol, gun or other deadly weapon of like kind, he shall be 
guilty of a misdemeanor punishable by a fine not to exceed five hundred dollars 
($500.00), imprisonment for not more than six months, or both. This section 
shall not apply to the following persons: Officers and enlisted personnel of the 
armed forces of the United States when in discharge of their official duties as 
such and acting under orders requiring them to carry arms or weapons, civil of- 
ficers of the United States while in the discharge of their official duties, officers 
and soldiers of the militia and the State guard when called into actual service, 
officers of the State, or of any county, city, or town, charged with the execution 
of the laws of the State, when acting in the discharge of their official duties. (Code, 
eels iteu eer a/0s 1017, co7G. 1919860197 see Cito. 6.4410 241923) sc, 
57; Ex. Sess. 1924, c. 30; 1929, cc. 51, 224; 1947, c. 459: 1949, ¢. 1217; 1959, c. 


1073, s. 1; 1965, c. 954, s.1; 1969, c. 1224, si 7.) 


Local Modification. — Caswell: 1941, c. 
90; Halifax: 1943, c. 34. 


Cross References.—As to counties still 
governed by former subdivision (b) of this 
section, which was eliminated by the 1965 
amendment, see note to § 14-269.1. As to 
tramps carrying weapons, see § 14-339. As 
to going armed on Sunday, see § 103-2. 


Editor’s Note. — The 1969 amendment 
substituted, at the end of the first sentence, 
the present provisions as to punishment 
for a provision for punishment by fine or 
imprisonment at the discretion of the court. 


For note on control of firearms, see 35 


N.C.L. Rev. 149 (1956). 


Purpose.—The purpose of this section is 
to reduce the likelihood a concealed weap- 
on may be resorted to in a fit of anger. 
State v. Gainey, 273 N.C. 620, 160 S.E.2d 
685 (1968). 


Elements of Offense.—In order to be 
guilty of violating this section the accused 
must be off his own premises, carrying a 
deadly weapon, and the weapon must be 
concealed about his person State v Wil- 
lkamson,, 238 “N.C: 9(652,>°789 S..2d, 763 
(1953). 

An information charging that defendant, 
on a specified date, unlawfully and wilfully 
carried a concealed weapon, to wit, a pis- 
tol, about his person, the defendant not 
being at the time on his own premises, is 
an accurate and sufficient charge of violat- 


519 


ing this section. State v. Caldwell, 269 
N.C. 521, 153 $.H.2d 34 (1967). 

Section Includes Butcher Knife. —- This 
section making it indictable for one to 
carry concealed about his person any pis- 
tol, bowie knife, razor or other deadly 
weapon of like kind, embraces a butcher’s 
knife. State v. Erwin, 91 N.C. 545 (1884). 


“Concealed About His Person”. — The 
language is not “concealed on his person,” 
but ‘concealed about his person’; that is, 
concealed near, in close proximity to him, 
and within his convenient control and easy 
reach, so that he could promptly use it, if 
prompted to do so by any violent motive. 
It makes no difference how it is concealed, 
so it is on or near to and within the reach 
and control of the person charged. State 
v. Gainey, 273 N.C. 620, 160 S.E.2d 685 
(1968). 

Concealment Is Gist of Offense. — The 
mischief provided against is the practice 
of wearing weapons concealed about the 
person to be used upon any emergency. 
State v. Broadnax, 91 N.C. 543 (1884). 
The intent to carry, not the intent to use, 
determines the guilt. State v. Reams, 121 
N.C. 556, 27 S.E. 1004 (1897). But the 
weapon carried must be concealed. State v. 
Lilly, 116 N.C. 1049, 21 S.E. 563 (1895). 
If the weapon is carried openly the defen- 
dant could not be guilty under this section. 
State v. Brown, 125 N.C. 704, 34 S.E. 549 
(1899). 


§ 14-269 


To conceal a weapon means something 
more than the mere act of having it where 
it may not be seen. It implies an assent 
of the mind and a purpose to so carry it 
that it may not be seen. State v. Gilbert, 
87 N.C. 527 (1882). 

The question is as to the manner of 
carrying, whether concealed or not, and 
it might be shown, in defense, that there 
was no intent to conceal it. State v. 
Brown, 125 N.C. 704, 34 S.E. 549 (1899). 

But if from defendant’s own testimony 
it appears that he necessarily knew that 
he was carrying it concealed intent is im- 
material. State v. Simmons, 143 N.C. 613, 
56 S.E. 701 (1907). 

The possession of a pistol by one on the 
premises of another is not alone sufficient 
to convict of carrying a concealed weapon 
in violation of this section, although the 
statute makes such possession prima facie 
evidence of the concealment thereof. State 
v. Vanderburg, 200 N.C. 713, 158 S.E. 248 
(1931). 

Same—Weapon on Person Prima Facie 
Evidence.—The fact that defendant had a 
pistol about his person, off of his own 
premises, was prima facie evidence of con- 
cealment, which shifted the burden upon 
the defendant to rebut or disprove. State 
v. McManus, 89 N.C. 555 (1883); State v. 
Lilly,..116 N.C. 1049, 21 S.E. 563 (1895); 
State v. Reams, 121 N.C. 556, 27 S.E. 1004 
(1897); State v. Hamby, 126 N.C. 1066, 35 
S.E. 614 (1900). 

Same — Presumption Rebutted.—To re- 
but the statutory presumption arising 
from the concealment, the absence of in- 
tent to conceal must be affirmatively 
found. State vy. Gilbere 87 .eNve. ter 
(1882); State v. Brown, 125 N.C. 704, 34 
S.E. 549 (1899). 

Same—Concealment Question for Jury. 
—Whether, in a given case, the weapon is 
concealed from the public and such pre- 
sumption of guilty intent is rebutted by 


the mode of carrying the weapon, are 
questions for the jury. State v. Reams, 
190) ON. G27556, 2775. 1004 Cissy See 


State vee Lilly 176 NG) 1049) 2125) h 56s 
(1895). 

Ready Access to Weapon Sufficient. — 
To be criminal, the weapon must be con- 
cealed, not necessarily on the person of the 
accused, but in such position as gives him 
ready access to it. State v. Gainey, 273 N.C. 
620, 160 S.E.2d 685 (1968). 

Carrying on Own Premises. — The use 
of the words, “on his own premises,” and 
not being “on his own lands,” in this sec- 
tion, shows an intention to restrict the 
right to carry concealed weapons to those 
who are in the privacy of their own prem- 
ises and not likely to be thrown into con- 
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tact with the public, nor tempted, on a 
sudden quarrel, to use the great advan- 
tage a concealed weapon gives. State v. 
Perry, 120 N.C. 580, 26 S.E. 915, 1008 
(1897). 

A superintendent or overseer of a de- 
partment of a cotton mill, is not, while 
therein, ‘fon his premises,” within the 
meaning of this section. State v. Bridgers, 
169 N.C. 309, 84 S.E. 689 (1915). 

A person in his own automobile on a 
public highway is not on his own premises 
within the meaning of this section. State v. 


Gainey, 273 N.C. 620, 160 S.E.2d 685 
(1968). 
Same — Servant on Employer’s Prem- 


ises—A mere servant or hireling who car- 
ries concealed weapons on the premises 
of his employer is indictable. State v. Dey- 
ton, 119 N.C. 880, 26 S.E. 159 (1896). 

Warrant Must State Defendant Carried 
Weapon Off His Own Premises. — In 
prosecution for carrying a concealed weap- 
on, the warrant is held fatally defective 
in failing to embrace in the charge the es- 
sential element of the offense that the 
weapon was carried concealed by defen- 
dant off his own premises, the warrant it- 
self excluding the charge that the weapon 
was carried off the premises by charging 
that defendant carried an unconcealed 
weapon off his premises. State v. Brad- 
ley, 210 N.C. 290, 186 S.E. 240 (1936). 

Illustrations—Not on Person but with- 
in Reach.—The language of the statute is, 
not “concealed on his person,” but “con- 
cealed about his person,” and hence, if the 
weapon be within reach and control of the 
defendant, it is sufficient to bring the case 
within the meaning of the statute. State 
v. McManus, 89 N.C. 555 (1883). 


_ Same — Pistol in Coat on Shoulder. — 
Upon evidence tending to show that the 
defendant had a pistol with the butt end 
projecting above his hip pocket, and with 
his coat off and carried upon his shoulder, 
it is sufficient for the determination of the 
jury, upon the issue of defendant's guilt in 
having carried a concealed weapon in vio- 
lation of this section. State v. Mangum, 
187 N.C. 477, 121 S.E. 765 (1924). 


Same—Carrying to Deliver to Another. 
—One is not guilty of a violation of this 
section where it appears that he had a pis- 
tol in his pocket for the purpose of deliv- 
ering it to the owner who had sent him 
for it. State v. Broadnax, 91 N.C. 543 
(1884). 

Same — Apprehension of Assault. — 
Carrying concealed weapons in reasonable 
apprehension of deadly assaults is not 
justification of a violation of the statutory 
offense, but in aggravation thereof, and 
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may be considered by the trial judge in 
imposing the sentence, according to the 
discretion given him therein by this sec- 
tion. State v. Woodlief, 172 N.C. 885, 90 
S.E. 137 (1916). 

Same—Acting upon Advice of Attorney. 
—A person acting in ignorance of the law 
in good faith and upon advice of the clerk 
of the court or of an attorney, but in vio- 
lation of this section, is not excused. State 
v. Simmons, 143 N.C. 613, 56 S.E. 701 


(1907). 
Exceptions—Necessity of Being in Per- 
formance of Duties. — In order to come 


within the exception of this section, the 
defendant, otherwise having the authority, 
must have been in the actual performance 
of his duties at the time. State v. Sim- 
mons, 143 N.C. 613, 56 S.E. 701 (1907). 

Same—Officials of Transportation Com- 
panies.—The exception in this section does 
not apply to the officials of corporations, 
such as turnpikes, railroads and others, 
which invite the public to use their lines 
of travel. State .. Perry, 120 N.C. 580, 26 
S.E. 915, 1008 (i897). 

Same—United States Mail Carrier—A 
United States mail carrier is indictable un- 
der this section for carrying a concealed 
weapon while carrying the mail and while 
returning to his home after delivering the 
mail. State v. Boone, 132 N.C. 1107, 44 
S.E. 595 (1903). 

Same—Night Watchman. — A private 
night watchman is not guilty of carrying 
a concealed weapon, under this section, 
while on duty upon the premises he is em- 
ployed to watch. State v. Anderson, 129 
N.C. 521, 39 S.E. 824 (1901). 

Former Conviction of Assault.—A con- 
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viction of assault with a deadly weapon 
will not sustain a plea of former convic- 
tion in a subsequent trial for carrying a 
concealed weapon. State v. Robinson, 116 
N.C. 1046, 21 S.E. 701 (1895). 

Time Not Essence of Offense. — Time 
is not the essence of the offense of carry- 
ing a concealed weapon, and it may be 
shown at a previous time to that alleged 
in the bill. State v. Spencer, 185 N.C. 765, 
117 S.E. 803 (1923). 

Sufficiency of Evidence. — Testimony to 
the effect that defendant was off his prem- 
ises in full view of persons near enough 
to him to see a weapon if it were not con- 
cealed, and that the pistol carried by de- 
fendant was hidden from their observa- 
tion, is held sufficient to overrule defen- 
dant’s motion to nonsuit in a prosecution 
under this section. State v. Williamson, 238 
N.C. 652, 78 S.E.2d 763 (1953). 

Punishment.— When the punishment does 
not exceed the limits fixed by this sec- 
tion, it cannot be considered cruel and un- 
usual punishment in a constitutional sense. 
State v. Caldwell, 269 N.C. 521, 153 S.E.2d 
34 (1967). 

A judgment of ten years’ imprisonment 
on the charge of carrying a concealed 
weapon is in excess of that permitted by 
statute. State v. Barber, 5 N.C. App. 126, 
167 S.E.2d 883 (1969). 

Stated in State v. Burgess, 2 N.C. App. 
677, 163 S.E.2d 662 (1968). 

Cited in State v. Scoggin, 236 N.C. 19, 
72 S.E.2d 54 (1952); State v. Divine, 98 
N.C,..778,4 Si. 477, C1887); State v, Bar- 
rett, 138 N.C. 630, 50 S.E. 506 (1905); 
State v. Sauls, 199 N.C. 193, 154 S.E. 28 
(1930). 


§ 14-269.1. Confiscation and disposition of deadly weapons. --Upon 
conviction of any person for violation of G.S. 14-269 or any other offense involving 
the use of a deadly weapon of a type referred to in G.S. 14-269, the deadly weapon 
with reference to which the defendant shall have been convicted shall be ordered 
confiscated and disposed of by the presiding judge at the trial in one of the follow- 
ing ways in the discretion of the presiding judge. 


(1) By ordering the weapon returned to its rightful owner, but only when 
such owner is a person other than the defendant and has filed a petition 
for the recovery of such weapon with the presiding judge at the time 
of the defendant’s conviction, and upon a finding by the presiding 
judge that petitioner is entitled to possession of same and that he 
was unlawfully deprived of the same without his consent. 


(2) By ordering the weapon turned over to a law enforcement agency in the 
county of trial for the official use of such agency, but only upon the 
written request by the head or chief of such agency. The clerk of the 
superior court of such county shal] maintain a record of such weapons 
and the law enforcement agency receiving them. 

(3) By ordering the weapon turned over to the sherifi of the county in which 
the trial is held to be sold as herein provided. Under the direction of 
the sheriff, the weapon shall be sold at public auction after one ad- 
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vertisement in a newspaper having general circulation in the county 
which advertisement shall be at least seven days prior to sale The 
proceeds of such sale shall go to the general fund of the county in which 
such weapons are sold. The sheriff shall maintain a record and inven- 
tory of all such weapons received and sold by him. Sales of such 
weapons by the sheriff shall be held at least once each year. 

(4) By ordering such weapon turned over to the sheriff of the county in 
which the trial is held or his duly authorized agent to be destroyed. 
The sheriff shall maintain a record of the destruction thereof. (1965, 


oN 954 os2 51907) Ged canoe) 


Editor’s Note. — The 1967 amendment 
corrected an error by inserting “be” fol- 
lowing ‘‘shall’ near the middle of subdivi- 
sion (3). Session Laws 1967, c. 1078, amends 
the 1967 amendatory act so as to make 
it effective July 1, 1967. 

Certain Counties Governed by Former 
§ 14-269 (b).—Cumberland, Halifax, Har- 
nett, Pamlico, Perquimans, Rockingham, 
Scotland and Warren Counties were ex- 
cepted from the provisions of this sec- 
tion by Session Laws 1965, c. 954, s. 21%. 
(Dare County was deleted from the list 
of excepted counties by Session Laws 1969, 
c. 301.) Session Laws 1969, c. 1117, amended 


the 1965 act by adding to s. 2% the fol- 
lowing sentence: “The provisions of G.S. 


14-269 (b) prior to amendment by this 
Act shall be effective as to these counties.” 
Former § 14-269 (b) provided: 

“(b) If the deadly weapon with refer- 
ence to which the defendant shall have 
been convicted is a bowie knife, dirk, dag- 
ger, slung shot, loaded cane, brass, iron 
or metallic knuckles, razor or weapon of 
like kind, the same shall be destroyed. How- 
ever, pistols or guns may be confiscated 
and ordered turned over to the sheriff of 
the county in which the trial is held by 
the judge presiding at the trial. Under 
the direction of said sheriff the weapon 
shall be sold after one advertisement in 
a newspaper having a general circulation 
in the county, at public auction, which 
shall be held at least once a year. The 
proceeds of the sale of the weapon or 


weapons shall go to the general fund of 
the county in which the weapon or wea- 
pons were confiscated and sold. The sheriff 
shall keep a record and inventory of all 
weapons received by him and sold under 
his direction; provided, however, that in 
any case the presiding judge may, if the 
facts so justify, order any pistol or gun 
returned to the defendant.” 

In former § 14-269 (b) as set out above, 
the word “sheriff was substituted for the 
words “clerk of the superior court” in 
three places by Session Laws 1959, c. 1073, 
the intent of the amendatory act being 
to transfer to the sheriffs the duties there- 
tofore performed by the clerks of the su- 
perior court in disposing of confiscated 
weapons. Of the counties presently gov- 
erned by former § 14-269 (b), the follow- 
ing are excepted from the application of 
the 1969 amendment: Halifax, Perquimans, 
Rockingham and Warren. (Harnett and 
Pamlico, originally among those excepted, 
were brought under the 1959 act by Session 
Laws 1967, cc. 470 and 6, respectively.) 
As to the counties excepted from the 1969 
act, the word “sheriff” in former § 14-469 
(b) as set out above should be read “clerk 
of the superior court.” 

Former § 14-269 (b) was also modified, 
as to three of the counties in which it 
remains applicable, as follows: Halifax: 
1953. Ce 12132 21955. (c. e 4 19615 Croco. 
Rockingham: 1957, c. 939; Scotland: 1955, 
c. 569. 


§ 14-270. Sending, accepting or bearing challenges to fight duels. 
—If any person shall send, accept or bear a challenge to fight a duel, though no 
death ensue, he, and all such as counsel, aid and abet him, shall be guilty of a mis- 
demeanor, and shall, moreover, be ineligible to any office of trust, honor or profit 
in the State, any pardon or reprieve notwithstanding. Any person violating any 
provision of this section shall be punishable by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not more than six months, or both. (1802, 
c, COB Sh Py Re RVC. ens4.s. 48°" Codes: [O12 Reve s. o02e. © ieee ee 


1969, c. 1224, s. 9.) 


Cross References. — As to killing adver- 
sary in duel, see § 14-20. See also N.C. 
Const., Art. XIV, § 2. 

Editor’s Note. — The 1969 amendment 
added the last sentence. 
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See State v. Farrier, 8 N.C. 487 (1821); 
State v. Hritz, 183 N.C. 725, 45 S.E. 1957 
(1903). 


§ 14-271 Cu. 14. CrtmrnaLt Law § 14-273 
§ 14-271. Engaging in and betting on prize fights.—lf any two or more 
persons engage in a prize fight, sparring match or glove or fist contest for 
money or other valuable prize or stake; or if any person bet or lay a wager on the 
result thereof or advise, aid or abet in any way whatever in promoting the same, 
he shall be fined not less than five hundred dollars, or imprisoned in the State’s 
prison or jail for not less than one year nor more than five years, or both, in the 
discretion of the court. (1895, c. 28, ss. 1-4; Rev., s. 3707; C. S., s. 4412.) 


Local Modification. — Carteret: 1947, c. Cross Reference. — As to power of the 


174: Durham: 1953, c. 1287; Robeson: Governor to prevent prizefights, see § 14/- 
Pub. Loc. 1925, c. 270; Vance: Pub. Loc. 12, subdivision (6). 
1927, c. 497. 


§ 14-272. Disturbing picnics, entertainments and other meetings. 
—If any person shall willfully interrupt or disturb any picnic, excursion party, 
school entertainment, political meeting, or any meeting or other organization what- 
soever lawfully and peaceably held, either at, within or without the place where 
such picnic, excursion party, school entertainment, political meeting or other 
meeting or organization is held, he shall be guilty of a misdemeanor punishable 
by a fine not to exceed five hundred dollars ($500.00), imprisonment for not 
more than six months, or both. (1897, c. 213; Rev., s. 3704; C. S., s. 4413; 1969, 
cr l224 98732) 


Editor’s Note. — The 1969 amendment And to Disturbing Family Reunions.— 
rewrote the provisions relating to punish- See State v. Starnes, 151 N.C. 724, 66 
ment. S.E. 347 (1909). 

Section applies to disturbing Sunday 
school, State v. Branner, 149 N.C. 559, 


63 S.E. 169 (1908). 


§ 14-273. Disturbing schools and scientific and temperance meet- 
ings; injuring property of schools and temperance societies. — If any 
person shall wilfully interrupt or disturb any public or private school or tem- 
perance society or organization or any meeting lawfully and peacefully held for 
the purpose of literary and scientific improvement, or for the discussion of tem- 
perance or question of moral reform, either within or without the place where 
such meeting or school is held, or injure any school building, or deface any school 
furniture, apparatus or other school property, or property of any temperance 
society or organization, he shall be guilty of a misdemeanor punishable by a fine 
not to exceed five hundred dollars ($500.00), imprisonment for not more than six 
months, or both. (Code, s. 2592; 1885, c. 140; 1901, c. 4, s. 28; Rev., s. 3838; 
CAS., 8.44149:1959 09 555 68.221 969: ¢. 122458.:3.) 


Editor’s Note. — The 1969 amendment This section is not susceptible of sweep- 





rewrote the provisions relating to punish- 
ment. 

Constitutionality.— Neither the enactment 
of this section nor its enforcement against 
certain defendants violated the law of the 
land? clause of eN:C: Const. “Art "1, 38417. 
State v. Wiggins, 272 N.C. 147, 158 S.E.2d 
37 (1967). 

This section is not discriminatory upon 
its face. State v. Wiggins, 272 N.C. 147, 158 
S.E.2d 37 (1967). 

This section does not undertake censor- 
ship of speech or protest. State v. Wiggins, 
272 N.C. 147, 158 S.E.2d 37 (1967). 

This section does not have the objection- 
able quality of vagueness and overbreadth. 
State v. Wiggins, 272 N.C. 147, 158 S.E.2d 
37 (1967). 


azo 


ing and improper application so as to pre- 
vent the advocacy of unpopular ideas and 
criticisms of public schools or public offi- 
cials. State v. Wiggins, 272 N.C. 147, 158 
S.E.2d 37 (1967). 


Elements of Offense.—The elements of 
the offense punishable under this section 
are: (1) some act or course of conduct by 
the defendant, within or without the school; 
(2) an actual, material interference with, 
frustration of or confusion in, part or all 
of the program of a public or private school 
for the instruction or training of students 
enrolled therein and in attendance thereon, 
resulting from such act or conduct; and 
(3) the purpose of intent on the part of 
the defendant that his act or conduct have 


§ 14-274 


that effect. State v. Wiggins, 272 N.C. 147, 
158 S.E.2d 37 (1967). 

“Interrupt” means “to break the uni- 
formity or continuity of; to break in upon 
an action.” State v. Wiggins, 272 N.C. 147, 
158 S/E.2d°37 (1967). 

“Disturb” means “to throw into dis- 
order.” State v. Wiggins, 272 N.C. 147, 158 
S.E.2d 37, (1967). 

When the words “interrupt” and “dis- 
turb” are used in conjunction with the word 
“school,” they mean to a person of ordinary 
intelligence a substantial interference with, 
disruption of, and confusion of the opera- 
tion of the school in its program of instruc- 
tion and training of students there en- 
rolled. State v. Wiggins, 272 N.C. 147, 158 
S.b.ed 87° (1967). 
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Motive No Defense.—Nothing else ap- 
pearing, the defendant’s motive for doing 
wilfully an act forbidden by this section 
is no defense to the charge of violation 
of such section. State v. Wiggins, 272 N.C. 
147, 158 S.E.2d 37 (1967). 

Preventing Use of School Building.—To 
take possession of a schoolhouse when 
there are no pupils present, and forbid the 
teacher to use the building, though the 
school is thereby prevented from assem- 
bling, is not a violation of this section. 
State v. Spray, 113 N.C. 686, 18 S.E. 700 
(1893). 

Applied in State v. Guthrie, 265 N.C. 
659, 144 S.E.2d 891 (1965). 

¥ 


§ 14-274. Disturbing students at schools for women.—lIt shall be un- 


lawful for any male person to willfully disturb, annoy or harass the students of 
any boarding school or college for women situated anywhere in North Carolina 
by rude conduct or by persistent unnecessary presence on or near the property of 
the school or college; or by the willful addressing or communicating orally or 
otherwise with said students while on school property, or while elsewhere when 
in charge of a teacher, officer or student of said school. The violation of this sec- 
tion shall be deemed a misdemeanor punishable by a fine of not less than five dol- 
lars ($5) nor more than fifty dollars ($50), or by imprisonment not to exceed 
thirty days. (1925, c. 189, s. 1.) 
Editor’s Note. — For a criticism of the 


wisdom and necessity for this law, see 3 
NEG La Rev aise 


§ 14-275. Disturbing religious congregations.—If any person shall be 
intoxicated or shall be guilty of any rude and disorderly conduct at any place where 
people are accustomed to meet for divine worship, and while the people are there 
assembled for such worship, whether such worship should have begun or not, he 
shall be guilty of a misdemeanor punishable by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not more than six months, or both. (1901, c. 
738; Rev., s. 3706; C. S., s. 4415; 1969, c. 1224, s. 3.) 


Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment. 

In General.—In order to render indict- 
able the disturbance of persons assembled 
for divine worship, the people, or some 
considerable number, must be collected at 
or about the time when worship is about 
to commence, and in the place where it is 
to be celebrated. State v. Bryson, 82 N.C. 
576 (1880). But the congregation need not 
be engaged in the act of worship. State 
v. Ramsey, 78 N.C. 448 (1878). However 
the indictment will not lie after the con- 
gregation has dispersed. State v. Davis, 
126 N.C. 1059, 35 S.E. 600 (1900). The 
act itself must disturb the congregation 
—information of the act, for example that 
a fight is in progress, will not suffice. 
State v. Kirby, 108 N.C. 772, 12 S.E. 1045 
(1891). 
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Persistent speaking in church after re- 
monstrance from the minister has been 
held sufficient to sustain a verdict under 
this section (see State v. Ramsey, 78 N.C. 
448 (1878) ) but not persistence in singing 
off the key where the intention is not to 
disturb. State v. Linkhaw, 69 N.C. 214 
(1873). 

Section Not General Law Respecting 
Public Drunkenness.—See note to § 14- 
SB yar. 

Disturbing Sunday School.—See note to 
§ 14-272. 

Disturbing Family Gathering—See State 
v. Starnes, 151 N.C. 724, 66 S.E. 347 (1909). 

Indictment. — The indictment should 
charge that the assembly had met “for 
divine worship,’ “divine service,’ “reli- 
gious worship or service,” or something of 
the same import. State v. Fisher, 25 N.C. 
111 (1842). 
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Where the charge against the defendant 
is disturbing a congregation actually en- 
gaged in divine worship, it is variance to 
show merely the disturbance of parties 
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assembled for such worship. State vy. 
Bryson, 82 N.C. 576 (1880). 
Stated in State v. Fenner, 263 N.C. 694, 


140 S.E.2d 349 (1965). 


§ 14-275.1. Disorderly conduct at bus or railroad station or air- 
port.—Any person shall be guilty of a misdemeanor punishable by a fine of not 
more than fifty dollars ($50.00) or imprisonment for not more than thirty days, 
in the discretion of the court, if such person while at, or upon the premises of. 


(1) Any bus station, depot or terminal, or 

(2) Any railroad passenger station, depot or terminal, or 

(3) Any airport or air terminal used by any common carrier, or 

(4) Any airport or air terminal owned or leased, in whole or in part, by any 
county, municipality or other political subdivision of the State, or pri- 


vately owned airport 
shall 


(1) Engage in disorderly conduct, or 


(2) Use vulgar, obscene or profane language, or 
(3) On any one occasion, without having necessary business there, loiter and 
loaf upon the premises after being requested to leave by any peace offi- 


cer or by any person lawfully 


310.) 


Editor’s Note.—The title of the act in- 
serting this section refers only to airports 
and airport terminals. 


in charge of such premises. (1947, c. 


§ 14-276. Detectives going armed in a body.—If any body of men 
composed of more than three persons, calling themselves detectives or claiming to 
be in the employ of any detective agency or known and designated as detectives, 
shall go armed, they shall be guilty of a misdemeanor, and upon conviction shall 
be fined or imprisoned in the discretion of the court. lod uce  oLchenn o. 3/03- 


C. S., s. 4416.) 


§ 14-277. Impersonation of peace officers.—It shall be unlawful for any 


person other than duly authorized 


peace officers or officers of the court to rep- 


Tesent to any person that they are duly authorized peace officers, and acting upon 
such representation to arrest any person, search any building, or in any way im- 


personate a peace officer or act in accord 
authorized peace officers. Nothing in thi 
private citizen in whose presence a fel 


such person or persons participating in 


ance with the authority delegated to duly 
s section shall be construed to prohibit a 
ony has been committed from arresting 
the commission of said felony when such 


arrest is deemed necessary, or to prohibit any private citizen in whose presence an 
act, which would constitute a breach of the peace and for which an indictment 
would lie, is committed from arresting such person or persons committing said 
breach of the peace when such arrest is deemed necessary. Any person violating 
the provisions of this section shall be guilty of a misdemeanor and upon conviction 
may be fined or imprisoned at the discretion of the court. C1927 !Cr8 229: ) 


The offense defined by this section con- 
sists of two material elements, both of 
which must be made to appear before the 
person charged can be convicted. He must 
have made a false representation that he is 
a duly authorized peace officer, and acting 
upon such representation he must have ar- 
rested some person, searched a building, 
or done some act in accordance with the 
authority delegated to duly authorized of- 
ficers. State v. Church, 242 N.C. 230, 87 
S.E.2d 256 (1955). 
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When Nonsuit Proper.— Where the de- 
fendant made no oral representation that 
he was a peace officer, but merely exhib. 
ited a courtesy card, which the witness 
examined, but was not misled, and the 
defendant used no words or action which 
would indicate he intended or attempted 
to arrest him, a motion for judgment as of 
nonsuit should have been allowed. State v. 
Church, 242 N.C. 230, 87 S.E.2d 256 
(1955). 
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SUBCHAPTER X. OFFENSES AGAINST THE PUBLIC SAFETY. 


ARTICLE 36. 


Offenses against the Public Safety. 


§ 14-278. Wilful injury to property of railroads. — If any person shall 
unlawfully and wilfully, with intent to cause injury to any person passing over the 
railroad or damage to the equipment traveling on such road, put or place any 
matter or thing upon, over or near any railroad track, or destroy, injure, tamper 
with, or remove the roadbed, or any part thereof, or any rail, sill or other part of 
the fixtures appurtenant to or constituting or supporting any portion of the track 
of such railroad, the person so offending shall be guilty of a felony and shall be 
imprisoned in the State’s prison not less than four months nor more than 10 
years, or fined, or both. (1838, c. 38: -R. C., ¢. 34) "ss99, 100% 18/940. 255, s. 2- 
Code, s, 1098; Rev., s: 379431911, c,200 > C. Sas. 4417 31967,,e, 1082768 1) 

Editor’s Note. — The 1967 amendment 80 S.E.2d 625 (1954); State vy. Freeman, 
rewrote this section. 230 N.C. 725, 55 S.E.2d 500 (1949). 

Cited in State v. Felton, 239 N.C. 575, 


§ 14-279. Unlawful injury to property of railroads.—If any person 
shal] unlawfully, but without intent to cause injury to any person or damage to 
equipment, commit any of the acts referred to in § 14-278, he shall be guilty of a 
misdemeanor. (R. C., c. 34, s. 101; Code, s: 1099: Rev., s.-3755; C.°S.,"s: 4418- 
19G/e, 1082 se 2a) 

Editor’s Note. — The 1967 amendment 
rewrote this section. 


§ 14-280. Shooting or throwing at trains or passengers.—lIf any per- 
son shall willfully and unlawfully cast, throw or shoot any stone, rock, bullet, shot, 
pellet or other missile at, against, or into any railroad car, locomotive or train, 
or any person thereon, while such car or locomotive shall be in progress from one 
station to another, or while such car, locomotive or train shall be stopped for any 
purpose, the person so offending shall be guilty of a misdemeanor, and shall be 
punished by fine or imprisonment in the county jail or State’s prison, at the 
discretion of the court. (1876-7, c. 4; Code, s. 1100; 1887, c. 19; Rev., s. 3763: 
bo BOW ong ASIN OR. See Sow: 8 Xe Py 


Intent a Question for Jury. — Where a 
defendant was indicted for shooting at a 
train with intent to injure it, and there 
was evidence tending to show that he was 
helplessly drunk at the time, the court 
properly left the question of intent to the 
jury, and it was for them to say whether 
the presumption had been rebutted. State 
v. Barbee, 92 N.C. 820 (1885). 

Proof That Gun Was Loaded Unneces- 
sary.—If a gun be unloaded and this is re- 
lied on as a defense, in an action for shoot- 
ing at a train, the fact must be shown by 
the defendant. State v. Hinson, 82 N.C. 
597 (1880). 

Proof of Conspiracy. — Upon trial for 
throwing stones at a train, it is not nec- 
essary to show a conspiracy, it appearing 


§ 14-281. Operating trains and 


that the several defendants were not only 
present, but threw stones at different 
coaches of the same train. State v. Holder, 
153 N.C. 606, 69 S.E. 66 (1910). 

Indictment. — Upon a trial for throwing 
stones at a train, a charge in the bill that 
it was done “from one station to another” 
follows the form set out in the statute, 
and is not void for vagueness and un- 
certainty. It is not necessary that the in- 
dictment contain the word “feloniously.” 
State v. Holder, 153 N.C. 606, 69 S.E. 66 
(1910). 

But it must charge that the train was in 
actual motion or stopped for a temporary 
purpose. State v. Boyd, 86 N.C. 634 
(1882). 


streetcars while intoxicated. — Any 


train dispatcher, telegraph operator, engineer, fireman, flagman, brakeman, switch- 
man, conductor, motorman, or other employee of any steam, street, suburban or 
interurban railway company, who shall be intoxicated while engaged in running 
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or operating, or assisting in running or operating, any railway train, shifting- 
engine, or street or other electric car, shall be guilty of a misdemeanor punishable 
by a fine not to exceed five hundred dollars ($500.00), imprisonment for not 
more than six months, or both. (1871-2, c. 138, s. 38; Code, s. 1972: 1891,.c, 114; 
Rev., s. 3758 ; 1907, c. 330; C. S., s. 4420; 1969, c. 1224, s. 3.) 


Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment. 


§ 14-282. Displaying false lights on seashore.—If any person. shall 
make or display, or cause to be made or displayed, any false light or beacon on or 
near the seacoast, for the purpose of deceiving and misleading masters of vessels, 
and thereby putting them in danger of shipwreck, he shall be guilty of a felony, 
and shall be imprisoned in the State’s prison for not less than four months nor 
more than ten years. (1831, c. 42; R. C., c. 34, s. 58; Code, s. 1024: Rev. s. 
3430;.C.S., s94421,) 


§ 14-283. Exploding dynamite cartridges and bombs.—li any person 
shall fire off or explode, or cause to be fired off or exploded, except for mechanical 
purposes in a legitimate business, any dynamite cartridge, bomb or other explo- 
sive of a like nature, he shall be guilty of a misdemeanor. (1887, c. 364, s. 535 
Rev., s. 3794; C..S., s. 4423.) 

Cross References.—As to burglary with 
explosives, see § 14-57. As to wilful in- 
jury with explosives, see § 14-49. 


§ 14-284. Keeping for sale or selling explosives without a license. 
—TIf any dealer or other person shall sell or keep for sale any dynamite cartridges, 
bombs or other combustibles of a like kind, without first having obtained from 
the board of commissioners of the county where such person or dealer resides a 
license for that purpose, he shall be guilty of a misdemeanor. (1887, c. 364, ss. 
TP RSEV SOG, ¢ CVS el44 250) 


§ 14-284.1. Regulation of sale of explosives; reports; storage.—(a) 
No person shall sell or deliver any dynamite or other powerful explosives as here- 
inafter defined without being satisfied as to the identity of the purchaser or the 
one to receive such explosives and then only upon the written application signed 
by the person or agent of the person purchasing or receiving such explosive, which 
application must contain a statement of the purpose for which such explosive is 
to be used. 

(b) All persons delivering or selling such explosives shall keep a complete 
record of all sales or deliveries made, including the amounts sold and delivered, 
the names of the purchasers or the one to whom the deliveries were made, the 
dates of all such sales or such deliveries and the use to be made of such explosive, 
and shall preserve such record and make the same available to any law enforce- 
ment officer during business hours for a period of 12 months thereafter. 

(c) All persons having dynamite or other powerful explosives in their posses- 
sion or under their control shall at all times keep such explosives in a safe and 
secure manner, and when such explosives are not in the course of being used 
they shall be stored and protected against theft or other unauthorized possession. 

(d) As used in this section, the term “powerful explosives” includes, but shall 
not be limited to, nitroglycerin, trinitrotoluene, and blasting caps, detonators and 
fuses for the explosion thereof. 

(e) Any person violating the provisions of this section shall be guilty of a mis- 
demeanor punishable by a fine not to exceed five hundred dollars ($500.00), im- 
prisonment for not more than six months, or both. 

(f{) The provisions of this section are intended to apply only to sales to those 
who purchase for use. Nothing herein contained is intended to apply to a sale 
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made by a manufacturer, jobber, or wholesaler to a retail merchant for resale by 


said merchant. 


(g) Nothing herein contained shall be construed as repealing any law now 
prohibiting the sale of fire crackers or other explosives; nor shall this section 
be construed as authorizing the sale of explosives now prohibited by law. (1953, 


c;. 8/7 31 9Ga wen 224, Ss, 6.) 

Editor’s Note. — The 1969 amendment 
substituted, in subsection (e), the present 
provisions as to punishment for provisions 
for fine or imprisonment, or both, in the 
discretion of the court. 

Only the highest degree of care is com- 
mensurate with the dangerous nature of 
dynamite. Tayloe v. Southern Bell Tel. 
Go leliCo, 7258 N.@)1766, 012925. B2d.512 
(1963). 

Such Care Is Required by Common Law 
and Statutes.—Both the common law and 
the statutes of North Carolina require 
persons having possession and control of 
dynamite to use the highest degree of 
care to keep the explosive safe and secure 
and to guard others against injury from 


Co., 258 N.C. 766, 129 S.E.2d 512 (1963). 

Discarding Dynamite Cap Is Negli- 
gence.—To discard or leave a dynamite 
cap where either a child or an unversed 
adult might pick it up and cause it to 
explode is positive negligence. Tayloe v. 
Southern Bell Tel. & Tel. Co., 258 N.C. 
766, 129 S.E.2d 512 (1963). 

Dynamite Must Be Shown to Have 
Been Defendant’s Property.—To hold a 
defendant liable for injury caused by dyna- 
mite there must be evidence, direct or 
circumstantial, sufficient to support a find- 
ing that it was his property, or property 
he had abandoned; otherwise, the verdict 
is a mere guess, which cannot be permit- 
ted. Tayloe v. Southern Bell Tel. & Tel. 


it. Tayloe v. Southern Bell Tel. & Tel. Co., 258 N.C. 766, 129 S.E.2d 512 (1963). 


§ 14-285. Failing to enclose marl beds.—If any person shall open any 
marl bed without surrounding it with a lawful fence, he shall be guilty of a mis- 
demeanor, and upon conviction shall be fined not exceeding fifty dollars or im- 
prisoned not exceeding thirty days: Provided, this shall not apply to any person 
whose marl bed is situated inside his own inclosure. (1887,) ccw255268 “Revers: 


3796; C. S., s. 4426.) 


§ 14-286. Giving false fire alarms; molesting fire alarm system.— 
It shall be unlawful for any person or persons to wantonly and willfully give or 
cause to be given, or to advise, counsel, or aid and abet anyone in giving a false 
alarm of fire, or to break the glass key protector, or to pull the slide, arm, or lever 
of any station or signal box of any fire alarm system, except in case of fire, or in 
any way to willfully interfere with, damage, deface, molest, or injure any part 
or portion of any fire alarm system. Any person violating any of the provisions 
of this section shall be guilty of a misdemeanor punishable by a fine not to exceed 
five hundred dollars ($500.00), imprisonment for not more than six months, or 
both. (1921, c. 46; C. S., s. 4426(a) ; 1961, c. 594; 1969, c. 1224, s. 5.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment in the last sentence. 


§ 14-286.1. Making false ambulance request.—It shall be unlawful for 
any person to wilfully summon an ambulance or wilfully report that an ambulance 
is needed when such person does not have good cause to believe that the services 
of an ambulance are needed. Every person convicted of wilfully violating this sec- 
tion shall upon conviction be punished by a fine not to exceed fifty dollars ($50.00) 
or Be adeadt not to exceed 30 days or both such fine and imprisonment. (1967, 
c. 343, s. 6.) 


§ 14-287. Leaving unused well open and exposed.—It shall be unlaw- 
ful for any person, firm or corporation, after discontinuing the use of any well, 
to leave said well open and exposed ; said well, after the use of same has been dis- 
continued, shall be carefully and securely filled: Provided, that this shall not apply 
to wells on farms that are protected by curbing or board walls. Any person vio- 
lating any of the provisions of this section shall be guilty of a misdemeanor punish- 
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able by a fine not to exceed five hundred dollars ($500.00), imprisonment for not 
more than six months, or both. (1923, c. 125; C. S., s. 4426(c); 1969, c. 1224, 
57) 

Editor’s Note. — The 1969 amendment Cited in Wellons v. Sherrin, 217 N.C. 
rewrote the provisions relating to punish- 534, 8 S.E.2d 820 (1940). 
ment in the last sentence. 

This section is said to be a sensible regu- 
lation in 1 N.C.L. Rev. 300. 


§ 14-288. Unlawful to pollute any bottles used for beverages.—It 
shall be unlawful for any person, firm or corporation having custody for the pur- 
pose of sale, distribution or manufacture of any beverage bottle, to place, cause 
or permit to be placed therein turpentine, varnish, wood alcohol, bleaching water, 
bluing, kerosene, oils, or any unclean or foul substance, or other offensive material, 
or to send, ship, return and deliver or cause or permit to be sent, shipped, re- 
turned or delivered to any producer of beverages, any bottle used as a container 
for beverages, and containing any turpentine, varnish, wood alcohol, bleaching 
water, bluing, kerosene, oils, or any unclean or foul substance, or other offensive 
material. Any person, firm or corporation violating the provisions of this section 
shall be guilty of a misdemeanor, and upon conviction shall be fined on the first 
offense, one dollar for each bottle so defiled, and for any subsequent offense not 
more than ten dollars for each bottle so defiled. O29 ec uo24 8.413) 

Cross Reference.—As to destruction or 
taking of soft drink bottles, see § 14-86, 


ARTICLE 36A. 


Riots and Civil Disorders. 


§ 14-288.1. Definitions.—Unless the context clearly requires otherwise, 
the definitions in this section apply throughout this article: 


(1) “Chairman of the board of county commissioners”: The chairman of the 
board of county commissioners or, in case of his absence or disability, 
the person authorized to act in his stead. Unless the governing body 
of the county has specified who is to act in lieu of the chairman with 
respect to a particular power or duty set out in this article, the term 
“chairman of the board of county commissioners” shall apply to the 
person generally authorized to act in lieu of the chairman. 


(2) “Dangerous weapon or substance”: Any deadly weapon, ammunition, 
explosive, incendiary device, or any instrument or substance designed 
for a use that carries a threat of serious bodily injury or destruction 
of property; or any instrument or substance that is capable of being 
used to inflict serious bodily injury, when the circumstances indicate 
a probability that such instrument or substance will be so used; or 
any part or ingredient in any instrument or substance included 
above, when the circumstances indicate a probability that such part 
or ingredient will be so used. 


(3) “Declared state of emergency”: A state of emergency found and pro- 
claimed by the Governor under the authority of § 14-288.15, by any 
mayor or other municipal official or officials under the authority of § 
14-288.12, by any chairman of the board of commissioners of any 
county or other county official or officials under the authority of § 
14-288.13, by any chairman of the board of county commissioners 
acting under the authority of § 14-288.14, by any chief executive 
official or acting chief executive official of any county or municipality 
acting under the authority of any other applicable statute or provi- 
sion of the common law to preserve the public peace in a state of 
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emergency, or by any executive official or military commanding officer 
of the United States or the State of North Carolina who becomes pri- 
marily responsible under applicable law for the preservation of the 
public peace within any part of North Carolina. 

(4) “Disorderly conduct”: As defined in § 14-288.4 (a). 

(5) “Law-enforcement officer”: Any officer of the State of North Carolina 
or any of its political subdivisions authorized to make arrests; any 
other person authorized under the laws of North Carolina to make 
arrests and either acting within his territorial jurisdiction or in an 
area in which he has been lawfully called to duty by the Governor or 
any mayor or chairman of the board of county commissioners; any 
member of the armed forces of the United States, the North Carolina 
national guard, or the State defense militia called to duty in a state 
of emergency in North Carolina and made responsible for enforcing 
the laws of North Carolina or preserving the public peace; or any 
officer of the United States authorized to make arrests without war- 
rant and assigned to duties that include preserving the public peace 
in North Carolina. 

(6) “Mayor”: The mayor or other chief executive official of a municipality 
or, in case of his absence or disability, the person authorized to act in 
his stead. Unless the governing body of the municipality has specified 
who is to act in lieu of the mayor with respect to a particular power 
or duty set out in this article, the word “mayor” shall apply to the 
person generally authorized to act in lieu of the mayor. 

(7) “Municipality’’: Any active incorporated city or town, but not includ- 
ing any sanitary district or other municipal corporation that is not a 
city or town. An “active” municipality is one which has conducted 
the most recent election required by its charter or the general law, 
whichever is applicable, and which has the authority to enact general 
police-power ordinances. 


(8) “Public disturbance”: Any annoying, disturbing, or alarming act or con- 
dition exceeding the bounds of social toleration normal for the time 
and place in question which occurs in a public place or which occurs 
in, affects persons in, or is likely to affect persons in a place to which 
the public or a substantial group has access. The places covered by 
this definition shall include, but not be limited to, highways, trans- 
port facilities, schools, prisons, apartment houses, places of business 
or amusement, or any neighborhood. 

(9) “Riot”: As defined in § 14-288.2 (a). 

(10) “State of emergency”: The condition that exists whenever, during 
times of public crisis, disaster, rioting, catastrophe, or similar public 
emergency, public safety authorities are unable to maintain public or- 
der or afford adequate protection for lives or property, or whenever 
the occurrence of any such condition is imminent. (1969, c. 869, s. 1.) 


§ 14-288.2. Riot; inciting to riot; punishments.—(a) A riot is a pub- 
lic disturbance involving an assemblage of three or more persons which by dis- 
orderly and violent conduct, or the imminent threat of disorderly and violent con- 
duct, results in injury or damage to persons or property or creates a clear and 
present danger of injury or damage to persons or property. 

(b) Any person who wilfully engages in a riot is guilty of a misdemeanor pun- 
ishable as provided in § 14-3 (a). 

(c) Any person who wilfully engages in a riot is guilty of a felony punish- 
able by a fine not to exceed ten thousand dollars ($10,000.00) or imprisonment 
for not more than five years, or both such fine and imprisonment, if: 


(1) In the course and as a result of the riot there is property damage in ex- 
cess of fifteen hundred dollars ($1,500.00) or serious bodily injury; or 
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(2) Such participant in the riot has in his possession any dangerous weapon 
or substance. 


(d) Any person who wilfully incites or urges another to engage in a riot, so 
that as a result of such inciting or urging a riot occurs or a clear and present 
danger of a riot is created, is guilty of a misdemeanor punishable as provided in 
§ 14-3 (a). 

(e) Any person who wilfully incites or urges another to engage in a riot, and 
such inciting or urging is a contributing cause of a riot in which there is property 
damage in excess of fifteen hundred dollars ($1,500.00) or serious bodily injury, 
is guilty of a felony punishable as provided in § 14-2. (1969, c. 869, s. 1.) 


§ 14-288.3. Provisions of article intended to supplement common 
law and other statutes.—The provisions of this article are intended to super- 
sede and extend the coverage of the common-law crimes of riot and inciting to 
riot. To the extent that such common-law offenses may embrace situations not 
covered under the provisions of this article, however, criminal prosecutions may 
be brought for such crimes under the common law. All other provisions of this 
article are intended to be supplementary and additional to the common law and 
other statutes of this State and, except as specifically indicated, shall not be con- 
strued to abrogate, abolish, or supplant other provisions of law. In particular, this 
article shall not be deemed to abrogate, abolish, or supplant such common-law 
offenses as unlawful assembly, rout, conspiracy to commit riot or other criminal 
offenses, false imprisonment, and going about armed to the terror of the populace 
and other comparable public-nuisance offenses. (1969, c. 869, s. 1.) 


§ 14-288.4. Disorderly conduct.—(a) Disorderly conduct is a public dis- 
turbance caused by any person who: 


(1) Engages in fighting or in violent, threatening, or tumultuous behavior; 
or 

(2) Makes any offensively coarse utterance, gesture, or display or uses abu- 
sive language, in such manner as to alarm or disturb any person pres- 
ent or as to provoke a breach of the peace; or 

(3) Wilfully or wantonly creates a hazardous or physically offensive con- 
dition; or 

(4) Takes possession of, exercises control over, seizes, or occupies any 
building or facility of any public or private educational institution 
without the specific authority of the chief administrative officer of the 
institution, or his authorized representative; or 

(5) Refuses to vacate any building or facility of any public or private edu- 
cational institution in obedience to: 


a. An order of the chief administrative officer of the institution, or 
his authorized representative; or 

b. An order given by any fireman or public health officer acting 
within the scope of his authority; or 

c. If a state of emergency is occurring or is imminent within the 
institution, an order given by any law-enforcement officer act- 
ing within the scope of his authority; or 

(6) Shall, after being forbidden to do so by the chief administrative officer, 
or his authorized representative, of any public or private educational 
institution : 

a. Engage in any sitting, kneeling, lying down, or inclining so as 
to obstruct the ingress or egress of any person entitled to the 
use of any building or facility of the institution in its normal 
and intended use; or 

b. Congregate, assemble, form groups or formations (whether or- 
ganized or not), block, or in any manner otherwise interfere 
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with the operation or functioning of any building or facility of 
the institution so as to interfere with the customary or normal 
use of the building or facility. 


As used in this section the term “building or facility” includes the surrounding 
grounds and premises of any building or facility used in connection with the op- 
eration or functioning of such building or facility. 

(b) Any person who wilfully engages in disorderly conduct is guilty of a mis- 
demeanor punishable by a fine not to exceed five hundred dollars ($500.00) or 
imprisonment for not more than six months. (1969, c. 869, s. 1.) 


§ 14-288.5. Failure to disperse when commanded, misdemeanor; 
prima facie evidence.—(a) Any law-enforcement officer or public official re- 
sponsible for keeping the peace may issue a command to disperse in accordance 
with this section if he reasonably believes that a riot, or disorderly conduct by an 
assemblage of three or more persons, is occurring. The command to disperse shall 
be given in a manner reasonably calculated to be communicated to the assemblage. 

(b) Any person who fails to comply with a lawful command to disperse is 
guilty of a misdemeanor punishable by a fine not to exceed five hundred dollars 
($500.00) or imprisonment for not more than six months. 

(c) If any person remains at the scene of any riot, or disorderly conduct by 
an assemblage of three or more persons, following a command to disperse and 
after a reasonable time for dispersal has elapsed, it is prima facie evidence that 
the person so remaining is wilfully engaging-in the riot or disorderly conduct, as 
the case may be. (1969, c. 869, s. 1 


§ 14-288.6. Looting; trespass during emergency. — (a) Any person 
who enters upon the premises of another without legal justification when the 
usual security of property is not effective due to the occurrence or aftermath of 
riot, insurrection, invasion, storm, fire, explosion, flood, collapse, or other di- 
saster or calamity is guilty of the misdemeanor of trespass during emergency and 
is punishable as provided in § 14-3 (a). 

(b) Any person who commits the crime of trespass during emergency and, 
without legal justification, obtains or exerts control over, damages, ransacks, or 
destroys the property of another is guilty of the felony of looting and is punish- 
able by a fine not to exceed ten thousand dollars ($10,000.00) or imprisonment 
for not more than five years, or both such fine and imprisonment. (1969, c. 869, 
en 


§ 14-288.7. Transporting dangerous. weapon or substance during 
emergency; possessing off premises; exceptions.—(a) Except as other- 
wise provided in this section, it is unlawful for any person to transport or possess 
off his own premises any dangerous weapon or substance in any area: 


(1) In which a declared state of emergency exists; or 
(2) Within the immediate vicinity of which a riot is occurring. 


(b) This section does not apply to persons exempted from the provisions of 
§ 14-269 with respect to any activities lawfully engaged in while carrying out 
their duties. 

(c) Any person who violates any provision of this section is guilty of a mis- 
demeanor punishable as provided in § 14-3 (a). (1969, c. 869, s. 1.) 


§ 14-288.8. Manufacture, assembly, possession, storage, transpor- 
tation, sale, purchase, delivery, or acquisition of weapon of mass death 
and destruction; exceptions.—(a) Except as otherwise provided in this sec- 
tion, it is unlawful for any person to manufacture, assemble, possess, store, trans- 
port, sell, offer to sell, purchase, offer to purchase, deliver or give to another, 
or acquire any weapon of mass death and destruction. 

(b) This section does not apply to: 
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(1) Persons exempted from the provisions of § 14-269 with respect to any 
activities lawfully engaged in while carrying out their duties. 

(2) Importers, manufacturers, dealers, and collectors of firearms, ammuni- 
tion, or destructive devices validly licensed under the laws of the 
United States or the State of North Carolina, while lawfully engaged 
in activities authorized under their licenses. 

(3) Persons under contract with the United States, the State of North 
Carolina, or any agency of either government, with respect to any 
activities lawfully engaged in under their contracts. 

(4) Inventors, designers, ordnance consultants and researchers, chemists, 
physicists, and other persons lawfully engaged in pursuits designed to 
enlarge knowledge or to facilitate the creation, development, or manu- 
facture of weapons of mass death and destruction intended for use 
in a manner consistent with the laws of the United States and the 
State of North Carolina. 


(c) The term “weapon of mass death and destruction” includes: 
(1) Any explosive, incendiary, or poison gas: 
a. Bomb; or 
b. Grenade; or 
c. Rocket having a propellant charge of more than four ounces; or 
d. Missile having an explosive or incendiary charge of more than 
one-quarter ounce; or 
. Mine; or 
. Device similar to any of the devices described above; or 
(2) Any type of weapon (other than a shotgun or a shotgun shell of a type 
particularly suitable for sporting purposes) which will, or which may 
be readily converted to, expel a projectile by the action of an explo- 
sive or other propellant, and which has any barrel with a bore of 
more than one-half inch in diameter; or 
(3) Any machine gun, sawed-off shotgun, or other weapon designed for 
rapid fire or inflicting widely dispersed injury or damage (other than 
a weapon of a type particularly suitable for sporting purposes) ; or 
(4) Any combination of parts either designed or intended for use in con- 
verting any device into any weapon described above and from which 
a weapon of mass death and destruction may readily be assembled. 


The term “weapon of mass death and destruction” does not include any device 
which is neither designed nor redesigned for use as a weapon; any device, al- 
though originally designed for use as a weapon, which is redesigned for use as 
a signaling, pyrotechnic, line-throwing, safety, or similar device; surplus ordnance 
sold, loaned, or given by the Secretary of the Army pursuant to the provisions 
of section 4684(2), 4685, or 4686 of Title 10 of the United States Code: or 
any other device which the Secretary of the Treasury finds is not likely to be 
used as a weapon, is an antique, or is a rifle which the owner intends to use solely 
for sporting purposes, in accordance with chapter 44 of Title 18 of the United 
States Code. 

(d) Any person who violates any provision of this section is guilty of a mis- 
demeanor punishable as provided in § 14-3 (a). (1969, c. 869, s. 1.) 


§ 14-288.9. Assault on emergency personnel; punishments. — (a) 
An assault upon emergency personnel is an assault upon any person coming with- 
in the definition of “emergency personnel” which is committed in an area: 

(1) In which a declared state of emergency exists; or pate Bs 
(2) Within the immediate vicinity of which a riot is occurring or is immi- 
nent. 

(b) The term “emergency personnel” includes law-enforcement officers, fire- 
men, ambulance attendants, utility workers, doctors, nurses, and other persons 
lawfully engaged in providing essential services during the emergency. 
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(c) Any person who commits an assault upon emergency personnel is guilty of 
a misdemeanor punishable as provided in § 14-3 (a). Any person who commits an 
assault upon emergency personnel with or through the use of any dangerous 
weapon or substance is guilty of a felony punishable by a fine not to exceed ten 
thousand dollars ($10,000.00) or imprisonment for not more than five years, or 
both such fine and imprisonment. (1969, c. 869, s. 1.) 


§ 14-288.10. Frisk of persons during violent disorders; frisk of 
curfew violators.—(a) Any law-enforcement officer may frisk any person in 
order to discover any dangerous weapon or substance when he has reasonable 
grounds to believe that the person is or may become unlawfully involved in an 
existing riot and when the person is close enough to such riot that he could be- 
come immediately involved in the riot. The officer may also at that time inspect 
for the same purpose the contents of any personal belongings that the person has 
in his possession. 

(b) Any law-enforcement officer may frisk any person he finds violating the 
provisions of a curfew proclaimed under the authority of §§ 14-288.12, 14-288.13, 
14-288.14, or 14-288.15 or any other applicable statutes or provisions of the 
common law in order to discover whether the person possesses any dangerous 
weapon or substance. The officer may also at that time inspect for the same pur- 
pose the contents of any personal belongings that the person has in his possession. 


(1969, c. 869, s. 1.) 


§ 14-288.11. Warrants to inspect vehicles in riot areas or ap- 
proaching municipalities during emergencies. — (a) Notwithstanding the 
provisions of article 4 of chapter 15, any law-enforcement officer may, under the 
conditions specified in this section, obtain a warrant authorizing inspection of 
vehicles under the conditions and for the purpose specified in subsection Cb. 

(b) The inspection shall be for the purpose of discovering any dangerous 
weapon or substance likely to be used by one who is or may become unlawfully 
involved in a riot. The warrant may be sought to inspect : 


(1) All vehicles entering or approaching a municipality in which a state of 
emergency exists; or 
(2) All vehicles which might reasonably be regarded as being within or ap- 
proaching the immediate vicinity of an existing riot. 
(c) The warrant may be issued by any judge or justice of the General Court 
of Justice. 
(d) The issuing official shall issue the warrant only when he has determined 
that the one seeking the warrant has been specifically authorized to do so by the 
head of the law-enforcement agency of which the affiant is a member, and: 


(1) If the warrant is being sought for the inspection of vehicles entering or 
approaching a municipality, that a state of emergency exists within 
the municipality ; or 

(2) If the warrant being sought is for the inspection of vehicles within or 
approaching the immediate vicinity of a riot, that a riot is occurring 
within that area. 


Facts indicating the basis of these determinations must be stated in an affidavit 
and signed by the affiant under oath or affirmation. 

(e) The warrant must be signed by the issuing official and must bear the hour 
and date of its issuance. 

(f) The warrant must indicate whether it is for the inspection of vehicles enter- 
ing or approaching a municipality or whether it is for the inspection of vehicles 
within or approaching the immediate vicinity of a riot. In either case, it must also 
specify with reasonable precision the area within which it may be exercised. 

(g) The warrant shall become invalid twenty-four hours following its issuance 
and must bear a notation to that effect. 
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(h) Warrants authorized under this section shall not be regarded as search war- 
rants for the purposes of application of article 4 of chapter 15. 

(1) Nothing in this section is intended to prevent warrantless frisks, searches, 
and inspections to the extent that they may be constitutional and consistent with 
common law and governing statutes. (1969, c. 869, s. 1.) 


§ 14-288.12. Powers of municipalities to enact ordinances to deal 
with states of emergency.—(a) The governing body of any municipality may 
enact ordinances designed to permit the imposition of prohibitions and restric- 
tions during a state of emergency. 

(b} The ordinances authorized by this section may permit prohibitions and 
restrictions : 


(1) Of movements of people in public places ; 

(2) Of the operation of offices, business establishments, and other places to 
or from which people may travel or at which they may congregate ; 

(3) Upon the possession, transportation, sale, purchase, and consumption of 
intoxicating liquors ; 

(4) Upon the possession, transportation, sale, purchase, storage, and use of 
dangerous weapons and substances, and gasoline; and 

(5) Upon other activities or conditions the control of which may be reasonably 
necessary to maintain order and protect lives or property during the 
state of emergency. 


The ordinances may delegate to the mayor of the municipality the authority to 
- determine and proclaim the existence of a state of emergency, and to impose those 
authorized prohibitions and restrictions appropriate at a particular time. 

c) This section is intended to supplement and confirm the powers conferred by 
§§ 160-52, 160-200 (7), and all other general and local laws authorizing munici- 
palities to enact ordinances for the protection of the public health and safety in 
times of riot or other grave civil disturbance or emergency. 

(d) Any ordinance of a type authorized by this section promulgated prior to 
June 19, 1969 shall, if otherwise valid, continue in full force and effect without re- 
enactment. 

(e) Any person who violates any provision of an ordinance or a proclamation 
enacted or proclaimed under the authority of this section is guilty of a misde- 
meanor punishable as provided in § 14-4. (1969, c. 869, s. 1.) 


§ 14-288.13. Powers of counties to enact ordinances to deal with 
states of emergency.—(a) The governing body of any county may enact ordi- 
nances designed to permit the imposition of prohibitions and restrictions during 
a state of emergency. 

(b) The ordinances authorized by this section may permit the same prohibitions 
and restrictions to be imposed as enumerated in § 14-288.12 (b). The ordinances 
may delegate to the chairman of the board of county commissioners the authority 
to determine and proclaim the existence of a state of emergency, and to impose 
those authorized prohibitions and restrictions appropriate at a particular time. | 

(c) No ordinance enacted by a county under the authority of this section shall 
apply within the corporate limits of any municipality, or within any area of the 
county over which the municipality has jurisdiction to enact general police-power 
ordinances, unless the municipality by resolution consents to its application. 

(d) Any person who violates any provision of an ordinance or a proclamation 
enacted or proclaimed under the authority of this section is guilty of a misdemeanor 


punishable as provided in § 14-4. (1969, c. 869, s. 1.) 


§ 14-288.14. Power of chairman of board of county commissioners 
to extend emergency restrictions imposed in municipality.—(a) The 
chairman of the board of commissioners of any county who has been requested 
to do so by a mayor may by proclamation extend the effect of any one or more of 


535 


§ 14-288.15 Cu. 14. Criminat Law § 14-288.15 


the prohibitions and restrictions imposed in that mayor’s municipality pursuant to 
the authority granted in § 14-288.12. The chairman may extend such prohibitions 
and restrictions to any area within his county in which he determines it to be nec- 
essary to assist in controlling the state of emergency within the municipality. No 
prohibition or restriction extended by proclamation by the chairman under the 
authority of this section shall apply within the limits of any other municipality, 
or within any area of the county over which the municipality has jurisdiction to 
enact general police-power ordinances, unless that other municipality by resolu- 
tion consents to its application. 

(b) Whenever any chairman of the board of county commissioners extends 
the effect of municipal prohibitions and restrictions under the authority of this 
section to any area of the county, it shall be deemed that a state of emergency has 
been validly found and declared with respect to such area of the county. 

(c) Any chairman of a board of county commissioners extending prohibitions 
and restrictions under the authority of this section must take reasonable steps to 
give notice of its terms to those likely to be affected. The chairman of the board 
of commissioners shall proclaim the termination of any prohibitions and restrictions 
extended under the authority of this section upon: 


(1) His determination that they are no longer necessary ; or 

(2) The determination of the board of county commissioners that they are 
no longer necessary ; or 

(3) The termination of the prohibitions and restrictions within the munici- 
pality. 

(d) The powers authorized under this section may be exercised whether or 
not the county has enacted ordinances under the authority of § 14-288.13. Exercise 
of this authority shall not preclude the imposition of prohibitions and restrictions 
under any ordinances enacted by the county under the authority of § 14-288.13. 

(e) Any person who violates any provision of any prohibition or restriction ex- 
tended by proclamation under the authority of this section is guilty of a misde- 
meanor punishable by a fine not to exceed fifty dollars ($50.00) or imprisonment 
for not more than thirty days. (1969, c. 869, s. 1 


§ 14-288.15. Authority of Governor to exercise control in emer- 
gencies.—(a) When the Governor determines that a state of emergency exists 
in any part of North Carolina, he may exercise the powers conferred by this sec- 
tion if he further finds that local control of the emergency is insufficient to assure 
adequate protection for lives and property. 

(b) Local control shall be deemed insufficient only if: 


(1) Needed control cannot be imposed locally because local authorities re- 
sponsible for preservation of the public peace have not enacted ap- 
propriate ordinances or issued appropriate proclamations as authorized 
by §§ 14-288.12, 14-288.13, or 14-288.14; or 

(2) Local authorities have not taken implementing steps under such ordi- 
nances or proclamations, if enacted or proclaimed, for effectual control 
of the emergency that has arisen; or 

(3) The area in which the state of emergency exists has spread across local 
jurisdictional boundaries and the legal control measures of the juris- 
dictions are conflicting or uncoordinated to the extent that efforts to 
wl life and property are, or unquestionably will be, severely ham- 
pered; or 

(4) The scale of the emergency is so great that it exceeds the capability of 
local authorities to. cope with it. 

(c) The Governor when acting under the authority of this section may: 

(1) By proclamation impose prohibitions and restrictions in all areas affected 
by the state of emergency; and 

(2) Give to all participating State and local agencies and officers such direc- 
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tions as may be necessary to assure coordination among them. These 
directions may include the designation of the officer or agency respon- 
sible for directing and controlling the participation of all public agencies 
and officers in the emergency. The Governor may make this designation 
in any manner which, in his discretion, seems most likely to be effec- 
tive. Any law-enforcement officer participating in the control of a 
state of emergency in which the Governor is exercising control under 
this section shall have the same power and authority as a sheriff 
throughout the territory to which he is assigned. 


(d) The Governor in his discretion, as appropriate to deal with the emergency 
then occurring or likely to occur, may impose any one or more or all of the types of 
prohibitions and restrictions enumerated in § 14-288.12 (b), and may amend or 
rescind any prohibitions and restrictions imposed by local authorities. 


(e) Any person who violates any provision of a proclamation of the Governor 
issued under the authority of this section is guilty of a misdemeanor punishable by 
a fine not to exceed five hundred dollars ($500.00) or imprisonment for not more 
than six months. (1969, c. 869, s. 1.) 


§ 14-288.16. Effective time, publication, amendment, and recision 
of proclamations.—(a) This section applies to proclamations issued under the 
authority of §§ 14-288.12, 14-288.13, 14-288.14, and 14-288.15, and any other ap- 
plicable statutes and provisions of the common law. 

(b) All prohibitions and restrictions imposed by proclamation shall take effect 
immediately upon publication of the proclamation in the area affected unless the 
proclamation sets a later time. For the purpose of requiring compliance, publica- 
tion may consist of reports of the substance of the prohibitions and restrictions 
in the mass communications media serving the affected area or other effective 
methods of disseminating the necessary information quickly. As soon as practicable, 
however, appropriate distribution of the full text of any proclamation shall be 
made. This subsection shall not be governed by the provisions of § 1-597. 

(c) Prohibitions and restrictions may be extended as to time or area, amended, 
or rescinded by proclamation. Prohibitions and restrictions imposed by proclama- 
tion under the authority of §§ 14-288.12, 14-288.13, and 14-288.14 shall expire 
five days after their last imposition unless sooner terminated under § 14-288.14 
(c) (3), by proclamation, or by the governing body of the county or municipality 
in question. Prohibitions and restrictions imposed by proclamation of the Governor 
shall expire five days after their last imposition unless sooner terminated by 
proclamation of the Governor. (1969, c. 869, s. 1.) 


§ 14-288.17. Municipal and county ordinances may be made im- 
mediately effective if state of emergency exists or is imminent.—(a) 
Nothwithstanding any other provision of law, whether general or special, relating 
to the promulgation or publication of ordinances by any municipality or county, 
this section shall control with respect to any ordinances authorized by §§ 14-288.11 
and 14-288.12. 

(b) Upon proclamation by the mayor or chairman of the board of county com- 
missioners that a state of emergency exists within the municipality or the county, 
or is imminent, any ordinance enacted under the authority of this article shall take 
effect immediately unless the ordinance sets a later time. If the effect of this sec- 
tion is to cause an ordinance to go into effect sooner than it otherwise could under 
the law applicable to the municipality or county, the mayor or chairman of the 
board of county commissioners, as the case may be, shall take steps to cause re- 
ports of the substance of any such ordinance to be disseminated in a fashion that 
such substance will likely be communicated to the public in general, or to those 
who may be particularly affected by the ordinance if it does not affect the public 
generally. As soon as practicable thereafter, appropriate distribution or publication 
of the full text of any such ordinance shall be made. (1969, c. 869, s. 1.) 
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§ 14-288.18. Injunction to cope with emergencies at public and pri- 
vate educational institutions.— (a) The chief administrative officer, or his au- 
thorized representative, of any public or private educational institution may apply 
to any superior court judge for injunctive relief if a state of emergency exists or 
is imminent within his institution. For the purposes of this section, the superinten- 
dent of any city or county administrative school unit shall be deemed the chief ad- 
ministrative officer of any public elementary or secondary school within his unit. 


(b) Upon a finding by a superior court judge, to whom application has been 
made under the provisions of this section, that a state of emergency exists or is 
imminent within a public or private educational institution by reason of riot, dis- 
orderly conduct by three or more persons, or the imminent threat of riot, the judge 
may issue an injunction containing provisions appropriate to cope with the emer- 
gency then occurring or threatening. The injunction may be addressed to named 
persons or named or described groups of persons as to whom there is satisfactory 
cause for believing that they are contributing to the existing or imminent state of 
emergency, and ordering such persons or groups of persons to take or refrain or 
desist from taking such various actions as the judge finds it appropriate to include 
in his order. (1969, c. 869, s. 1.) 


§ 14-288.19. Governor’s power to order evacuation of public build- 
ing.—(a) When it is determined by the Governor that a great public crisis, di- 
saster, riot, catastrophe, or any other similar public emergency exists, or the oc- 
currence of any such condition is imminent, and, in the Governor’s opinion it is 
necessary to evacuate any building owned or controlled by any department, agency, 
institution, school, college, board, division, commission or subdivision of the State 
in order to maintain public order and safety or to afford adequate protection for 
lives or property, the Governor is hereby authorized to issue an order of evacuation 
directing all persons within the building to leave the building and its premises 
forthwith. The order shall be delivered to any law-enforcement officer or officer of 
the national guard, and such officer shall, by a suitable public address system, read 
the order to the occupants of the building and demand that the occupants forthwith 
evacuate said building within the time specified in the Governor’s order. 

(b) Any person who wilfully refuses to leave the building as directed in the 
Governor’s order shall be guilty of a misdemeanor punishable by a fine not to 
exceed {ive hundred dollars ($500.00) or imprisonment for not more than six 
months, or both, in the discretion of the court. (1969, c. 1129.) 


SUBCHAPTER Xl. GENERAL POLICE REGULATIONS. 


ARTICLE 37. 


Lotteries and Gaming. 


§ 14-289. Advertising lotteries.—If anyone, by writing or printing or 
by circular or letter or in any other way, advertise or publish an account of a 
lottery, whether within or without this State, stating how, when or where the 
same is to be or has been drawn, or what are the prizes therein or any of them, 
or the price of a ticket or any share or interest therein, or where or how it ma 
be obtained, he shall be guilty of a misdemeanor. (1887, c. 211; Rev., s. 3725; 
Coss Be ere 

Editor’s Note.—See the discussion in 5 
NOL Revel 


§ 14-290. Dealing in lotteries.—If any person shall open, set on foot, 
carry on, promote, make or draw, publicly or privately, a lottery, by whatever 
name, style or title the same may be denominated or known; or if any person 
shall, by such way and means, expose or set to sale any house, real estate, goods, 
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chattels, cash, written evidence of debt, certificates of claims or any other thing 
of value whatsoever, every person so offending shall be guilty of a misdemeanor, 
and shall be fined not exceeding two thousand dollars or imprisoned not exceeding 
six months, or both, in the discretion of the court. Any person who engages in 
disposing of any species of property whatsoever, including money and evidences 
of debt, or in any manner distributes gifts or prizes upon tickets, bottle crowns, 
bottle caps, seals on containers, other devices or certificates sold for that purpose, 
shall be held liable to prosecution under this section. Any person who shall have 
in his possession any tickets, certificates or orders used in the operation of any 
lottery shall be held liable under this section, and the mere possession of such 
tickets shall be prima facie evidence of the violation of this section. (1834, c. 19, 
s.1;R.C., c. 34, s. 69; 1874-5, c. 96; Code, s. 1047; Rev., s. 3726; C. S., s. 4428: 


1953,°0) 43491937, "C. 2572) 


In General.—A lottery may be defined 
as any scheme for the distribution of 
prizes, by lot or chance, by which one, on 
paying money or giving any other thing 
of value to another, obtains a token which 
entitles him to receive a larger or smaller 


value, or nothing, as some formula of 
chance may determine. State v. Lipkin, 
169 N.C. 265, 84 S.E. 340 (1915). Stat- 


utes, such as this section, regulating such 
schemes violate neither the State nor fed- 
eral Constitution. They are remedial and 
should be liberally construed. And the 
fact that the device is an advertising 
scheme of an otherwise legitimately run 
business concern does not prevent the sec- 
tion from applying. Brevard Mfg. Co. v. 
Benjamin & Sons, 172 N.C. 53, 89 S.E. 
797 (1916). See State v. Lumsden, 89 N.C. 
572 (1883). 

This section refers to persons who pro- 
mote, make or draw, publicly or privately, 
a lottery, by whatever name, while § 14- 
291.1, deals only with those persons who 
shall “sell, barter or cause to be sold or 
bartered, any ticket, token, certificate or 
order,’ etc. Thus it is apparent that the 
two statutes not only act upon different 
persons and serve purposes which are not 
the same but also they deal with different 
conditions. One inveighs against trafficking 
in lottery tickets and the other is designed 
to affect those persons engaged in promot- 
ing a particular kind of lottery. State v. 
Robinson, 224 N.C. 412, 30 S.E.2d 320 
(1944). 

Amendment of 1933 Valid. — The 1933 
amendment to this section which makes 
the possession of tickets, etc., used in the 
operation of a lottery prima facie evidence 
of violation of the section, is constitutional 
and valid, the presumption being a rational 
one. State v. Fowler, 205 N.C. 608, 172 
S.E. 191 (1934). 

Actual Physical Possession Unneces- 
sary. — The possession of lottery tickets 
sufficient to raise prima facie evidence of 
the violation of this section, need not be 
actual physical possession, and they need 
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not be found on defendant’s person, it be- 
ing sufficient if they are found in his place 
of business under his control. State v. 
Jones, ele INC. 640, 197 9. F152 (1938). 

Note for Lottery Contract.—Notes given 
in pursuance of a contract prohibited by 
this section are for an illegal consider- 
ation, and collection thereof is not enfor- 
cible in the courts of the State. Brevard 
Mfg. Co. v. Benjamin & Sons, 172 N.C. 
53, 89 S.E. 797 (1916). 

Surety to Lottery Contract. A bond 
guaranteeing the performance of a “trade 
expansion contract” which is contrary to 
this section, is as unenforceable against the 
surety thereon as the contract upon which 
it is founded. Basnight v. American Mfg. 
Core 174 aN, G. 206, 98. S2H. 734 (1917). 

Lottery Privilege Not a Contract. — A 
right, conferred in the charter of a corpora- 
tion, to dispose of property by means of 
lottery tickets, is not a contract between 
the corporation and the State, but a mere 
privilege or license, and is revocable at 
will by the legislative power. State v. 
Morris, 77 N.C. 512 (1877). 

Purchaser Not Included.—This section 
does not embrace persons who buy lottery 
tickets. State v. Bryant, 74 N.C. 207 (1876). 


Admissibility of Evidence. — In estab- 
lishing the promotion of the lottery by cir- 
cumstantial evidence it was permissible for 
the State to show the association of the 
defendants together with their financial re- 
lation and transactions. The declaration 
of one defendant as to the other’s partici- 
pation in the enterprise and as to their 
protection if they were caught was also 
competent. State v. Ingram, 204 N.C. 557, 
168 S.E. 837 (1933). 


In a prosecution for possession of lot- 
tery tickets, testimony that on another oc- 
sion a short time previously like tickets 
had been found in defendant’s home, was 
held competent as tending to show intent, 
guilty knowledge, system, purposeful pos- 
session of the tickets charged, and as sup- 
porting the State’s view that defendant was 
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engaged in operating a lottery. State v. 
Bryant, 231 N.C. 106, 55 S.E.2d 922 (1949). 

Sufficiency of Evidence.—Evidence that 
numerous lottery tickets and lottery ticket 
books were found in the store operated by 
defendant is sufficient to be submitted to 
the jury in a prosecution under this sec- 
tion, and defendant’s contention that there 
was no evidence that he was in charge of 
the store is untenable when the record dis- 
closes that several witnesses referred to 
the locus in quo as defendant’s place of 
business. State v. Jones, 213 N.C. 640, 197 
S.E. 152 (1938). 

Evidence that officers apprehended de- 
fendant with lottery tickets in his posses- 
sion and that upon seeing the officers he 
tried to dispose of same, is sufficient to be 
submitted to ‘he jury in prosecution for 
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operating a lottery and for illegal posses- 
sion of lottery tickets, the evidence being 
sufficient to make out a prima facie case 
under the provisions of this section. State 
v. .Powell,. 219 N-C,-230, 13. S.F.2d 233 
(1941). 

Evidence held insufficient to show vio- 
lation of this section. State v. Heglar, 225 
N.C. 220, 34 S.E.2d 76 (1945). 

Circumstantial evidence of defendant's 
guilt of conspiracy or participation in lot- 
tery held insufficient. State v. Smith, 236 
N.C, 748, 73 S.E.2d 901 (1953). 

Applied in State v. Blanton, 207 N.C. 
872, 180 S.E. 81 (1935); State v. King, 224 
N.C. 329, 30 S.E.2d 230 (1944). 

Cited in State v. Gibson, 233 N.C. 691, 
65 S.E.2d 508 (1951); State v. Bryant, 251 
N.C. 423, 111 S.E.2d 591 (1959). 


§ 14-291. Selling lottery tickets and acting as agent for lotteries.— 


If any person shall sell, barter or otherwise dispose of any lottery ticket or order 
for any number of shares in any lottery, or shall in anywise be concerned in such 
lottery, by acting as agent in the State for or on behalf of any such lottery, to be 
drawn or paid either out of or within the State, such person shall be guilty of a 
misdemeanor, and shall be punished as provided for in § 14-290. (1834, c. 19, 


s.2;°R, C,, c.'34,'8.1/02 Code... h04eaRevits, G700 Celsius. 4429.) 


Evidence held insufficient to show viola- 
tion of this section. State v. Heglar, 225 
N.C. 220, 34 S.E.2d 76 (1945). 


§ 14-291.1. Selling 


‘‘numbers’”’ 


tickets; possession prima facie 


evidence of violation.—If any person shall sell, barter or cause to be sold or 
bartered, any ticixet, token, certificate or order for any number or shares in any 
lottery, commonly known as the numbers or butter and egg lottery, or lotteries of 


similar character, to be drawn or paid within or without the 


State, such person 


shall be guilty of a misdemeanor and shall be punished by fine or imprisonment, or 
both, in the discretion of the court. Any person who shall have in his possession 
any tickets, tokens, certificates or orders used in the operation of any such lottery 
shall be guilty under this section, and the possession of such tickets shall be prima 
facie evidence of the violation of this section. (1943, c. 550.) 


Cross Reference.—See note undcr § 14- 
290. 

“Barter” and “sell” are not used as syn- 
onyms in this section. Barter is a contract 
by which parties exchange one commodity 
for another. It differs from a sale, in that 
the latter is a transfer of goods for a speci- 
fied price, payable in money. This being 
so, an accused may violate this section in 
four distinct ways. He may sell the illegal 
articles, or he may barter them, or he may 
cause another to sell them, or he may 
cause another to barter them. State vy. 
Albarty, 238 N.C. 130, 76 S.E.2d 381 
(1953). 

Admissibility of Evidence—In a prose- 
cution for possession of lottery tickets, 


testimony that on another occasion a short: 


time previously like tickets had been found 
in defendant’s home, was held competent 
as tending to show intent, guilty knowl- 
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edge, system, purposeful possession of 
the tickets charged, and as supporting the 
Stae’s view that defendant was engaged 
in operating a lottery. State vy. Bryant, 231 
N.C. 106, 55 S.E.2d 922 (1949). 

Sufficiency of Evidence——Evidence held 
insufficient to show violation of this sec- 


tion. State v. Heglar, 225 N.C. 220, 34 
S.E.2d 76 (1945). 
Circumstantial evidence of defendant's 


guilt of conspiracy or participation in lot- 
tery held insufficient. State v. Smith, 236 
N.C. 748, 73 S.E.2d 901 (1953). 

Punishment. — A sentence and fine im- 
posed upon conviction of violating this 
section are in personam;: an order of con- 
fiscation entered under § 14-299 is in rem 
and is no part of the personal judgment 
against the accused. State v. Richardson, 
228 N.C. 426, 45 S.E.2d 536 (1947). See 
note to § 14-299, 
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Applied in State v. Upchurch, 267 N.C. 
417, 148 S.E.2d 259 (1966). 

Cited in State v. Gibson, 233 N.C. 691, 
65 S.E.2d 508 (1951); State v. Scoggin, 
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236 N.C. 19, 72 S.E.2d 54 (1952); State v. 
Helms, 247 N.C. 740, 102 S.F.2d 241 
(1958); State v. Bryant, 251 N.C. 423, 111 
S.E.2d 591 (1959). 


§ 14-292. Gambling.—If any person play at any game of chance at which 
any money, property or other thing of value is bet, whether the same be in stake 


or not, both those who play and those who bet thereon shall be guilty of a mis- 
demeanor. (1891, c. 29; Rev., s. 3715; C. S., s. 4430.) 


Cross Reference. — As to gaming con- 
tracts, see § 16-1 et seq. 

Editor’s Note.—See 11 N.C.L. Rev. 248, 
for reference to acts legalizing pari-mutuel 
race track betting. 

In General.—Betting is essential to the 
offense; playing without betting is not in- 
dictable. State v. Brannen, 53 N.C. 208 
(1860). The section does not apply to 
prizes given for skill—here there is no bet- 
ting. State v. DeBoy, 117 N.C. 702, 23 S.E. 
167 (1895). Tenpins is not a game of 
chance. State v. King, 113 N.C. 631, 18 
S.E. 169 (1903). 

All who engage in gambling are princi- 
pals. State v. DeBoy, 117 N.C. 702, 23 S.E. 
167 (1895). A defendant may be indicted 
for keeping a gaming house and playing 
for money, without misjoinder. State v. 
Morgan, 133 N.C. 743, 45 S.E. 1033 (1903). 

Calling Transaction a Raffle. — Where 
several parties each put up a piece of 
money and then decide, by throwing dice, 
who shall have the aggregate sum or 
“pool,” the game is one of chance and the 
fact that the aggregate sum so put up is 
exchanged for a turkey and the transaction 
is denominated a “raffle’ does not change 
the character of the game. State v. De- 
Boy, 117 N.C. 702, 23 S.E. 167 (1895). 

Horse racing is included in the category 
of “gaming” or “gambling.” The word 
“game” is very comprehensive and em- 
braces every contrivance or institution 
which has for its object to furnish sport, 
recreation, or amusement. Let a stake be 
laid on the chance of a game, and it is 
gaming. State v. Brown, 221 N.C. 301, 20 
S.E.2d 286 (1942). 


Betting on horse racing, or on any other 
sort of race, is an offense against the crim- 
inal law. The fact that the race itself is 
one of skill and endurance on the part of 
the jockey and his mount does not confer 
immunity upon those who wager on its re- 
Sultweotate ve. Brown, eed ee NEGaeoUl oO 
S.E.2d 286 (1942). 


Betting on dog races under a pari-mu- 
tuel system having no other purpose than 
that of providing the facilities by means of 
tickets, machines, etc., for placing bets, 
calculating odds, determining winnings, if 
any, constitutes gambling within the 
meaning of this section. State ex rel. 
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Taylor v. California Racing Ass’n, 241 
N.C. 80, 84 S.E.2d 390 (1954), 

Games of Chance and Games of Skill.— 
A game of chance is one in which the ele- 
ment of chance predominates over the ele- 
ment of skill, and a game of skill is one in 
which the element of skill predominates 
over the element of chance. State v. 
Stroupe, 238 N.C. 34, 76 S.E.2d 313 (1953). 

“The universal acceptation of ‘a game 
of chance’ is such a game as is determined 
entirely or in part by lot or mere luck, and 
in which judgment, practice, skill or adroit- 
ness have honestly no office at all, or are 
thwarted by chance.” State v. Gupton, 30 
N.C. 271 (1848), quoted in State v. 
Stroupe, 238 N.C. 34, 76 S.E.2d 313 (1953). 

For illustrations of games of chance and 
games of skill, see State v. Stroupe, 238 
N.C. 34, 76 S.E.2d 313 (1953). 

Ordinances as to Gambling Void. — 
Gambling being an offense under the gen- 
eral law, a city ordinance covering the 
same subject is void. State v. McCoy, 116 
N.C. 1059, 21 S.E. 690 (1895). 

Sufficiency of Indictment. An indict- 
ment charging defendant with keeping and 
maintaining a gaming house is sufficient, 
though it is not alleged that the games 
played there were games of chance, or 
that they were played at a place or tables 
where games of chance were played. State 
v. Morgan, 133 N.C. 743, 45 S.E. 1033 
(1903). 

Evidence Sufficient for Submission to 
Jury. — Evidence as to rules and method 
of playing “Negro Pool’ was held suffi- 
cient to be submitted to the jury on the 
question of whether the game is a game of 
chance within the purview of this section. 
State v. Stroupe, 238 N.C. 34, 76 S.E.2d 
313 (1953). 

Evidence that all defendants wagered 
money on the results of a game of chance 
played by some of them was held suff- 
cient to overrule their motions to nonsuit 
in a prosecution under this section. State 
Ve tLOUDe ws 258m NiGuEsd4eat6 9. .2dunols 
(1953). 

Instruction. — An instruction that “the 
object of the gambling statute is to pre- 
vent people from getting something for 
nothing” without defining the term “game 
of chance” constituting an essential ele- 
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Cited in State v. Felton, 239 N.C. 57D: 
80 S.E.2d 625 (1954). 


ment of the offense charged, was held re- 
versible error. State v. Stroupe, 238 N.C. 
34, 76 S.E.2d 313 (1953). 


§ 14-293. Allowing gambling in houses of public entertainment; 
penalty.—If any keeper of an ordinary or other house of entertainment. or of a 
house wherein liquors are retailed, shall knowingly suffer any game, at which 
money or property, or anything of value, is bet, whether the same be in stake or 
not, to be played in any such house, or in any part of the premises occupied there- 
with ; or shall furnish persons so playing or betting either on said premises or else- 
where with drink or other thing for their comfort or subsistence during the time 
of play, he shall be guilty of a misdemeanor, and shall be fined not less than five 
hundred dollars and be imprisoned not less than six months. Any person who shall 
be convicted under this section shall, upon such conviction, forfeit his license to 
do any of the businesses mentioned in this section, and shall be forever debarred 
from doing any of such businesses in this State. The court shall embody in its 
judgment that such person has forfeited his license, and no board of county com- 
missioners, board of town commissioners or board of aldermen shall thereatter have 


power or authority to grant to such convicted person or his agent a license to do any 


of the businesses mentioned herein. (1799, c. 526, P. eae 
18515.¢.)20;; Ri Gs Cud4 ss /Oe odes 10435 


s. 4431; 1967, c. 101, s. 1.) 


Editor’s Note. — The 1967 amendment 
struck out the former fourth, fifth, sixth 
and seventh sentences, relating to the du- 
ties of police officers and of the mayor or 
other chief officer of the city, town or vil- 
lage, and the former eighth sentence, pro- 
viding an additional penalty, recoverable 
in a civil suit. Section 2 of the amendatory 
act provides: “All actions, civil or criminal, 
arising under those former provisions of 
G.S. 14-293 repealed by s. 1 of this act, 
and which have not heretofore been insti- 
tuted, shall be barred.’ The act was ratified 
March 28, 1967, and made effective on 
ratification. 


Gambling in Leased Room of Tavern.— 
Where it appeared that the room, in which 
the game took place, was a part of the 
house in which the tavern was kept, but 
had been leased and was not under the 
control of the landlord, it was held that 
the defendant landlord could not be con- 


LSOL, e581 -.PaRe 
190 [Ge 7935 Revel sean ace oe 


victed under this section. State v. Keisler, 
51 N.C. 73 (1858). 

Houses Where Liquor Was Retailed.— 
For case under this provision, see State v. 
Terry, 20 N.C. 325 (1839). 

Sufficiency of Warrant. — A warrant 
charging that defendant did operate a 
house 1n which various types of gambling 
“is continuously carried on” and did per- 
mit named persons to engage in a game 
of cards in which money was bet, held 
sufficient to charge defendant with operat- 
ing a gambling house. State v. Anderson, 
259 N.C. 499, 130 S.E.2d 857 (1963). 

Excessive Punishment. — For the viola- 
tion of this section a fine of two thousand 
dollars and imprisonment. for thirty days, 
and thereafter until the fine and costs were 
paid, was held not excessive punishment, 
State v. Miller, 94 N.C. 904 (1886). 

Cited in State v. McHone, 243 N.C. 
235, 90 S.E.2d 539 (1955). 


§ 14-294. Gambling with faro banks and tables.—If any person shall 
open, establish, use or keep a faro bank, or a faro table, with the intent that games 
of chance may be played thereat, or shall play or bet thereat any money, property 
or other thing of value, whether the same be in stake or not, he shall be guilty of a 
misdemeanor, and shall be fined at least two hundred dollars and imprisoned not 


less than three months. 
ReVets Oss Gr free ada 


Cross Reference. — As to compelling 
testimony in cases when this section and 
§§ 14-295 through 14-297 have been vio- 
lated, see § 8-55. 


§ 14-295. Keeping gaming tables, 


(ies, -OF 4c Rs Coc ie 


1856-7, c. 25; Code, s. 1044; 


Cited in State v. Norwood, 94 N.C. 935 
(1886). 


illegal punchboards or slot ma- 


chines, or betting thereat.—lIf any person shall establish, use or keep any 
gaming table (other than a faro bank), by whatever name such table may be 
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called, an illegal punchboard or an illegal slot machine, at which games of chance 
shall be played, he shall on conviction thereof be fined not less than two hundred 
dollars and shall be imprisoned not less than thirty days; and every person who 
shall play thereat or thereat bet any money, property or other thing of value, 
whether the same be in stake or not, shall be guilty of a misdemeanor, and shall 
Deuanedsoot less than venrdglatem(ay 7 1.Gr 000, be ke 10m. Cc, 902) 5, 2, .P, R.° 
Rat weet, 5. f2> COE Seal sree, 2.07 10, W194 S) tho? Loon, Cc. 14,'s. 2.) 


Cross Reference. — See notes to §§ 14- Evidence Admissible. — Where defen- 
292 and 14-296. dants admit keeping gaming tables, evi- 
Indictment.—An indictment under this dence may be admitted tending to show 
section is good, without any averment that they were continuously present at the 
the act was done “willfully and unlawfully” place and tending to show their large 
or that the games of chance were played share in the receipts of these tables. State 


at such table for money or other property. v. Galloway, 188 N.C. 416, 124 S.E. 745 

StateaveblowewslOOnN: Gumi Omens bee G71 (L924). 

(1888). Cited in State v. McHone, 243 N.C. 
3ut a bill of indictment which does not 235, 90 S.E.2d 539 (1955); State v. Bryant, 

charge that the game played was one of 74 N.C. 207 (1876); State v. Humphries, 


chance, and that it was played at a place 210 N.C. 406, 186 S.E. 473 
or table where games of chance are played, v. Webster, 218 N.C. 692, 
will be quashed. State v. Norwood, 94 N.C. = (1940). 

935 (1886). 


(1936); State 
Loe Seeued 1 22 


oO 


§ 14-296. Illegal slot machines and punchboards defined.—An il- 
legal slot machine or punchboard within the contemplation of $§ 14-295 through 
14-298 is defined as one that shall not produce for or give to the person who places 
coin or money or the representative of either, the same return in market value 
each and every time such machine is operated by placing money or coin or the 
representative of either therein. (1931, c. 14, s. 1.) 

Editor’s Note.—The act from which this any way §§ 14-301 through 14-303 and 
section was taken amended §§ 14-295 should be construed as supplemental there- 
through 14-298 to make them applicable to 
to illegal slot machines and punchboards. 
The act expressively provided that it 
should not have the effect of modifying in 


Cited in Calcutt v. McGeachy, 213 N.C. 
1,195,S.E. 49) (1938). 


§ 14-297. Allowing gaming tables, illegal punchboards or slot ma- 
chines on premises.—If any person shall knowingly suffer to be opened, kept 
or used in his house or on any part of the premises occupied therewith, any of 
the gaming tables prohibited by $§ 14-289 through 14-300 or any illegal punch- 
hoard or illegal slot machine, he shall forfeit and pay to any one who will sue 
therefor two hundred dollars, and shall also be guilty of a misdemeanor and fined 
And imprisoned: vGl7 9S. C.7902; Gil ope. Rs BOONE ra Us TP ROR. Cl ce 34, 
s. /3; Code, s. 1046; Rev., s. 3719; C. S., s. 4434; 1931, ¢.14, s. 3.) 

Cross Reference.—See note to § 14-296. 
Where the agreed statement of facts in 


insufficient to support a judgment against 
defendant. Nivens v. Justice, 210 N.C. 349, 


an action to recover the penalty under this 
section states that defendant kept a slot 
machine in his store, without a finding that 


186 S.E. 237 (1936). 
Cited in State v. Webster, 218 N.C. 692. 
12 S.F,.2d 272 (1940). 


the machine was illegal, the findings are 


§ 14-298. Gaming tables, illegal punchboards and slot machines to 
be destroyed by justices and police officers. — All justices of the peace, 
sheriffs, constables and officers of police are hereby authorized and directed, on 
information made to them on oath that any gaming table prohibited to be used by 
8§ 14-289 through 14-300, or any illegal punchboard or illegal slot machine is 
in the possession or use of any person within the limits of their jurisdiction, to 
destroy the same by every means in their power; and they shall call to their aid 
all the good citizens of the county, if necessary, to effect its destruction. (1791, 
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§ 14-301 


C4396," Pa Rigely Ose: B02 48i2,a> Rie Rees 34, s. 74; Code, s. 1049; Rev., 


8.37/20; C.,Sivee4435 1931, c. 14, s. 4.) 


Cross Reference.—See note to § 14-296. 
Enjoining Officers. — The court should 
have found whether the slot machines in- 
volved were illegal in determining the 
plaintiff's right to enjoin officers from jn- 


terfering with his business. McCormick vy. 
Proctor, 217 N.C. 23, 6 S.E.2d 870 (1940). 

Cited in Daniels vy. Homer, 139 N.C. 
219, 51 S.E. 992 (1905). 


§ 14-299. Property exhibited by gamblers to be seized; disposition 
of same.—All moneys or other property or thing of value exhibited for the pur- 
pose of alluring persons to bet on any game, or used in the conduct of any such 


game, including any motor vehicle used in the conduct of a lottery 


within the 


purview of G.S. 14-291.1, shall be liable to be seized by any justice of the peace 
or other court of competent jurisdiction or by any person acting under his or 
its warrant. Moneys so seized shall be turned over to and paid to the treasurer 
of the county wherein they are seized, and placed in the general fund of the county. 
Any property seized which is used for and is suitable only for gambling shall be 
destroyed, and all other property so seized shall be sold in the manner provided 
for the sale of personal property by execution, and the proceeds derived from 
said sale shall (after deducting the expenses of keeping the property and the 
costs of the sale and after paying, according to their priorities all known prior, 
bona fide liens which were created without the lienor having knowledge or notice 
that the motor vehicle or other property was being used or to be used in con- 
nection with the conduct of such game or lottery) be turned over and paid to 
the treasurer of the county wherein the property was seized, to be placed by said 


treasurer in the general fund of the county. (1798, ¢ 502, s, 3, 


Ea? ee he ee 


es34;s. 722 Code, 601051 Regs. 3722; C.S., s. 4436; 1943, c. 84; 1957, c. 501.) 


A confiscation order entered under this 
section is no part of the personal judgment 
imposed under § 14-29.1, Hence, a de- 
fendant may comply with the personal 
judgment entered against him upon con- 
viction of violating § it-291 1 andr at) the 
same time prosecute an appeal from an or- 
der of confiscation entered under this sec- 
tion, whether embraced in the same judg- 


ment or not; but the failure to appeal the 
personal judgment, while not estopping 
him for further contesting the order of 
confiscation, forever precludes him from 
contesting the fact of guilt. State v. Rich- 
ardson, 228 N.C. 426, 45 S.E.2d 536 (1947). 

Cited in North Carolina v. Vanderford, 
35 F. 282 (W.D.N.C. 1888), 


§ 14-300. Opposing destruction of gaming tables and seizure of 
property.—If any person shall oppose the destruction of any prohibited gaming 
table, or the seizure of any moneys, property or other thing staked on forbidden 
games, or shall take and carry away the same or any part thereof after seizure, 
he shall forfeit and pay to the person so opposed one thousand dollars, for the use 
of the State and the person so opposed, and shall, moreover, be guilty of a misde- 


meanor. (1798, c. 502, s. 4, P. R.:-R. C. 


3703 OS We sade 


Cited in North Carolina v. Vanderford, 
35 F. 282 (W.D.N.C. 1888). 


§ 14-301. Operation or 


, c. 34, s. 78; Code, 's. 1052: Rev., s. 


possession of slot machine; separate of- 


fenses.—It shall be unlawful for any person, firm or corporatic. to operate, keep 
in his possession or in the possession of any other person, firm or corporation, 
for the purpose of being operated, any slot machine that shall not produce for or 
give to the person who places coin or money, or the representative of either, the 
same return in market value each and every time such machine is operated by 
placing money or coin or the representative of either therein. Each time said 
machine is operated as aforesaid shall constitute a separate offense. (192355 kes 


ss. 1,2; C.S., s. 4437(a).) 
Construed with § 14-304.—This section 
and §§ 14-302, 14-303, proscribing the op- 
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eration and possession of slot machines 
of the type therein defined, are not repealed 


§ 14-302 


by §§ 14-304 through 14-309, proscribing 
ownership, sale, lease and transportation 
of such slot machines, since the two stat- 
utes are not repugnant, but are complemen- 
tary. State v. Calcutt, 219 N.C. 545, 15 
S.E.2d 9 (1941). 

Where an indictment charged defendant 
in one count with ownership, sale, lease 
and transportation of certain slot machines 
and devices prohibited by law, §§ 14-304 
through 14-309, and charged defendant in 
the second count with the operation and 
possession of certain illegal slot machines, 
under this section and §§ 14-302, 14-303, it 
was held that the different counts in the bill 
may stand as separate and distinct offenses, 
and separate judgments may be entered 
thereon, and defendant’s contention of du- 
plicity is untenable. State v. Calcutt, 219 
N.C, 545, 15 S.E.2d 9 (1941). 

Value Required to Be Given.—Under 
this section, a slot machine so operated that 
one putting into it a coin receives, in any 
event, the value of such coin in chewing 
gum, and stands to win by chance addi- 
tional chewing gum or discs of commercial 
value without further payment, is con- 
demned by the statute as being unlawful. 
But if the slot machine were so operated 


§ 14-302. Punchboards, 
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vending machines, 


§ 14-303 


that one who puts in a coin receives the 
Same return in market value each and 
every time such machine jis operated, it 
would not then fall within the condemna- 
tion of the statute. State v. May, 188 N.C. 
470, 125 S.E. 9 (1924). 

License of Lawful Machines Only.—The 
State license issued for the operation of a 
slot machine is for one that is lawful and 
does not permit the operation of one so 
devised as to give to the one who happens 
to strike certain mechanical combinations 
more of the merchandise than received at 
other times. State v. May, 188 N.C. 470, 
125 S.E. 9 (1924). 

Sufficiency of Indictment. — An indict- 
ment charging that the defendant “unlaw- 
fully and wilfully did operate a lottery, to 
wit, a slot machine (chapter 138, Public 
Laws 1923) against the form of the stat- 
ute,” etc., is insufficient because it fails to 
inform the accused of the specific offense 
or the necessary ingredients thereof, not- 
withstanding the statute is cited. State v. 
Ballangee, 191 N.C. 700, 132 S.E. 795 
(1926). 

Cited in Calcutt v. McGeachy, 213 N.C. 
1, 195 S.E. 49 (1938), 


and other gambling 


devices; separate offenses.—It shall be unlawful for any person, firm or cor- 


poration to operate or keep in his possession, or the possession of any other per- 
son, firm or corporation, for the purpose of being operated, any punchboard, 
machine for vending merchandise, or other gambling device, by whatsoever name 
known or called, that shall not produce for or give to the person operating, play- 
ing or patronizing same, whether personally or through another, by paying money 
or other thing of value for the privilege of operating, playing or patronizing same, 
whether through himself or another, the same return in market value, each and 
every time such punchboard, machine for vending merchandise. or other gambling 
device, by whatsoever name known or called, is operated, played or patronized by 
paying of money or other thing of value for the privilege thereof. Each time said 
punchboard, machine for vending merchandise, or other gambling device, by 
whatsoever name known or called, is operated, played, or patronized by the paying 
of money or other thing of value therefor, shall constitute a separate violation of 
this section as to operation thereunder. (1923 ,.Cal3oe6s. 204.05... 4437(b).) 


An essential element of the offense gambling devices, but failing to charge that 


created by this section is the operation of 
the gambling device or the keeping in pos- 
session of such device for the purpose of 
being operated; the mere having in posses- 
sion of gambling devices, and nothing 
more, is not made a criminal offense. State 
v. Sheppard, 4 N.C. App. 670, 167 S.E.2d 
535 (1969). 

An indictment charging possession of 


defendant operated the devices or had them 
in his possession for the purpose of being. 
operated, is fatally defective. State v. Jones, 
218 N.C. 734, 12 S.E.2d 292 (1940); State 
v. Sheppard, 4 N.C. App. 670, 167 S.E.2d 
535 (1969). : 

Applied in State v. Marsh, 225 N.C. 648, 
36 S.E.2d 244 (1945). 


§ 14-303. Violation of two preceding sections a misdemeanor.—A 
violation of any of the provisions of §§ 14-301, 14-302 shall be a misdemeanor 
punishable by a fine or imprisonment, or, in the discretion of the court, by both, 


(1923, c. 138, s. 5; C. S., s. 4437(c).) 

Applied in State v. Marsh, 225 N.C. 648, 

36 S.E.2d 244 (1945). 
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14-304. Manufacture, sale, etc., of slot machines and devices.— 


It shall be unlawful to manufacture, 


own, store, keep, possess, sell, rent, lease, 


let on shares, lend or give away, transport, or expose for sale or lease, or to offer 
to sell, rent, lease, let on shares, lend or give away, or to permit the operation of, 


or for any person to permit to be place 
space or building owned, leased or occu 


d, maintained, used or kept in any room, 
pied by him or under his management or 


control, any slot machine or device. (1937 .c. OSes) 


Editor’s Note. — For comment on this 
and the following sections, see 15 N.C.L. 
Rey. 340. 

Constitutionality. — This and following 
sections, prohibiting coin slot machines in 
the operation of which a player may make 
varying scores or tallies upon which wages 
may be made, and differentiating between 
such machines and those returning a defi- 
nite and unvarying service or things of 
value each time they are played, are in ac- 
cord with the policy of the State to sup- 
press gambling and have a reasonable rela- 
tion to this objective, and this statute is 
constitutional as a reasonable regulation 
relating to the public morals and welfare, 
well within the police power of the State. 
Calcutt v. McGeachy, 213 N.C. 1, 195 S.E. 
49 (1938); State v. Abbott, 218 N.C. 470, 
11 S.E.2d 539 (1940). 

Construed with § 14-301.—See note to 
§ 14-301. 


14-305. Agreements with reference to 


Not Repealed by 1939 Licensing Act.— 
The provisions of the Flanagan Act wen. 
196, Public Laws of 1937, proscribing the 
possession and distribution of a coin slot 
machine in the operation of which the user 
may secure additional chances or rights to 
use the machine were not repealed by § 
105-65.1. State v. Abbott, 218 N.C. 470, 11 
S.E.2d 539 (1940), followed in 218 NG 
480, 11 S.E.2d 545 (1940). 

Testimony as to Description and Opera- 
tion of Machines.—In a prosecution under 
this section it is competent for witnesses 
who have examined and studied the ma- 
chines in question to testify as to their 
physical description and operation. State v. 
Davis, 229 N.C. 552, 50 S.E.2d 668 (1948). 

Cited in State v. Finch, 218 N.C. 511, 11 
S.E.2d 547 (1940). 


slot machines or devices 


made unlawful.—It shall be unlawful to make or permit to be made with any 
person any agreement with reference to any slot machines or device, pursuant to 


which the user thereof may become entitled to receive any money, credit, 


allow- 


ance, or anything of value or additional chance or right to use such machines or 
devices, or to receive any check, slug, token or memorandum entitling the holder 
to receive any money, credit, allowance or thing of value. (1937, c. 196, s. 2.) 


§ 14-306. Slot machine or device defined.—Any machine, apparatus or 
device is a slot machine or device within the provisions of §§ 14-304 through 14- 


309, if it is one that is adapted, or may 


be readily converted into one that is 


adapted, for use in such a way that, as a result of the insertion of any piece of 
money or coin or other object, such machine or device is caused to operate or may 
be operated in such manner that the user may receive or become entitled to receive 
any piece of money, credit, allowance or thing of value, or any check, slug, token 


or memorandum, whether of value or o 


therwise, or which may be exchanged for 


any money, credit, allowance or any thing of value, or which may be given in 


trade, or the user may secure additional c 


hances or rights to use such machine, ap- 


paratus or device; or any other machine or device designed and manufactured 
primarily for use in connection with gambling and which machine or device is 
classified by the United States as requiring a federal gaming device tax stamp 
under applicable provisions of the Internal Revenue Code. This definition is in- 
tended to embrace all slot machines and similar devices except slot machines in 


which is kept any article to be purchased by depositing any coin or thing of value, 
and for which may be had any article of merchandise which makes the same return 
or returns of equal value each and every time it is operated, or any machine where- 
in may be seen any pictures or heard any music by depositing therein any coin or 
thing of value, or any slot weighing machine or any machine for making stencils 
by the use of contrivances operated by depositing in the machine any coin or thing 
of value, or any lock operated by slot wherein money or thing of value is to be 
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deposited, where such slot machines make the same return or returns of equal 
value each and every time the same is operated and does not at any time it is 
operated offer the user or operator any additional money, credit, allowance, or 
thing of value, or check, slug, token or memorandum, whether of value or other- 
wise, which may be exchanged for money, credit, allowance or thing of value or 
which may be given in trade or by which the user may secure additional chances or 
rights to use such machine, apparatus, or device, or in the playing of which the 
operator does not have a chance to make varying scores or tallies. This definition 
shall not include coin-operated machines or devices designed and manufactured to 


be played for amusement only and the operation of which depends in part upon 
the skill of the player. (1937, c. 196, s. 3; 1967, c. 1219.) 


Editor’s Note. — The 1967 amendment 
rewrote the portion of the first sentence 
that follows the semicolon therein and 
added the last sentence. 

An indictment charging the ownership 
and distribution of slot machines adapted 
for use in such a way that as a result of the 
insertion of a coin the machine may be op- 
erated in such a manner that the user may 
secure additional chances or rights to use 
such machine and upon which the user 
has a chance to make various scores upon 
the outcome of which wagers may be made, 
follows the language of this section and is 
sufficient to charge the offense therein de- 
fined. State v. Abbott, 218 N.C. 470, 11 


Evidence.—Where it was admitted that 
the machines in question were owned by 
one defendant and rented by him to the 
other defendants, testimony of an officer, 
who had examined and studied the ma- 
chines, that from his observation they could 
be converted, or reconverted, to coin slot 
operated machines by simple mechanical 
changes was evidence sufficient to overrule 
defendants’ demurrer, and the fact that the 
witness failed to complete a demonstration 
of the conversion of such a machine be- 
cause of lack of soldering tools, did not 
amount to a failure of the State’s evidence 
upon the critical issue. State v. Davis, 229 
N.C. 552, 50 S.E.2d 668 (1948). 


S.E.2d 539 (1940), followed in 218 N.C. 
480, 11 S.E.2d 545 (1940). 


§ 14-307. Issuance of license prohibited. — There shall be no State, 
county, or municipal tax levied for the privilege of operating the machines or 
devices the operation of which is prohibited by §§ 14-304 through 14-309. (1937, 
c196,:s..4.) 


§ 14-308. Declared a public nuisance.—An article or apparatus main- 
tained or kept in violation of §§ 14-304 through 14-309 is a public nuisance. 
(1937, c. 196, s. 5.) 


§ 14-309. Violation made misdemeanor.—Any person who violates any 
provision of §§ 14-304 through 14-309 is guilty of a misdemeanor and upon 
conviction shall be fined or imprisoned in the discretion of the court. (1937, 
ilpO, saree 

ARTICLE 38. 


Marathon Dances and Similar Endurance Contests. 


§ 14-310. Dance marathons and walkathons prohibited.—It shall be 
unlawful for any person, firm, association or corporation to promote, advertise 
or conduct any marathon dance contests, walkathon contests and/or similar en- 
durance contests, by whatever name called, of walking or dancing, and it shall 
be unlawful for any person to participate in any marathon dance contest, walka- 
thon contest, and/or similar physical endurance contests by walking and danc- 
ing continuing or intended to continue for a period of more than eight consecutive 
hours, whether or not an admission is charged and/or a prize awarded, and 
it shall be unlawful for any person to participate in more than one such contest 
or performance within any period of forty-eight hours. (1935, c. 13, s. 1] 

§ 14-311. Penalty for violation.—Any persons violating the provisions 
of this article shall be guilty of a misdemeanor and shall be punishable by im- 
prisonment in the county or municipal jail for not less than thirty days nor 
more than ninety days, or by a fine of not less than fifty dollars ($50.00) nor 
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more than five hundred dollars ($500.00), or by both such fine and imprisonment 


in the discretion of the court. (1935, c. 13, s. 2.) 


§ 14-312. Each day made separate offense.—Each and every day that 
any person, firm or corporation shall continue such a contest or engage in any 
such activities and/or each day’s participation in such contest or advertisement of 
the same or do any act in violation of the provisions of this article shall be and 
constitute a distinct and separate offense. (1935, c. 13, s. 3.) 


ARTICLE 39. 


Protection ot Minors. 


§ 14-313. Selling cigarettes to minors.—If any person shall sell, give 
away or otherwise dispose of, directly or indirectly, cigarettes, or tobacco in 
the form of cigarettes, or cut tobacco in any form or shape which may be used 
or intended to be used as a substitute for cigarettes, to any minor under the age 
of seventeen years, or if any person shall aid, assist or abet any other person in 
selling such articles to such minor, he shall be guilty of a misdemeanor punishable 
by a fine not to exceed five hundred dollars ($500.00), imprisonment for not 
more than six months, or both. (1891, c. 276; Rev., s. 3804; C. S., s. 4438; 1969, 
C.1224eesea: } 


Cross Reference.—As to giving intoxi- Editor’s Note. — The 1969 amendment 
cants to unmarried minors under 17 years rewrote the provisions relating to punish- 
of age, see §§ 14-331 and 14-332. ment. 


§ 14-314. Aiding minors in procuring cigarettes; duty of police 
officers.—If any person shall aid or assist any minor child under seventeen 
years old in obtaining the possession of cigarettes, or tobacco in any form used 
as a substitute therefor, by whatsoever name it may be called, he shall be guilty 
of a misdemeanor punishable by a fine not to exceed five hundred dollars ($500.00), 
imprisonment for not more than six months, or both. 


It shall be the duty of every police officer, upon knowledge or information 
that any minor under the age of seventeen years is or has been smoking any 
cigarette, to inquire of any such minor the name of the person who sold or 
gave him such cigarette, or the substance from which it was made, or who 
aided and abetted in effecting such gift or sale. Upon receiving this informa- 
tion from any such minor, the officer shall forthwith cause a warrant to be issued 
for the person giving or selling, or aiding and abetting in the giving or selling 
of such cigarette or the substance out of which it was made, and have such person 
dealt with as the law directs. Any such minor who shall fail or refuse to give to 
any officer, upon inquiry, the name of the person selling or giving him such 
cigarette, or the substance out of which it was made, shall be guilty of a mis- 
demeanor punishable by a fine not to exceed five hundred dollars ($500.00), im- 
prisonment for not more than six months, or both. (1891, c. 276, s. 2; Rev., s. 
$805 9319133, colo 3 :C. 255, sl 4439S OGO Mc 2240 as. eZ) 


Editor’s Note. — The 1969 amendment 
substituted, at the end of the first para- 
graph, the present provisions as to punish- 
ment for provisions for punishment by fine 
or imprisonment in the discretion of the 


court. The amendment also added, at the 
end of the section, “punishable by a fine 
not to exceed five hundred _ dollars 
($500.00), imprisonment for not more than 
six months, or both.” 


§ 14-315. Selling or giving weapons to minors.—If any person shall 
knowingly sell, offer for sale, give or in any way dispose of to a minor any pistol 
or pistol cartridge, brass knucks, bowie knife, dirk, loaded cane or slingshot, 
M440.) be guilty of a misdemeanor. (1893, c. 514; Rev., s. 3832; C. S., s. 
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§ 14-316. Permitting young children to use dangerous firearms.— 
(a) It shall be unlawful for any parent, guardian, or person standing in loco 
parentis, to knowingly permit his child under the age of twelve years to have the 
possession, custody or use in any manner whatever, any gun, pistol or other 
dangerous firearm, whether such weapon be loaded or unloaded, except when such 
child is under the supervision of the parent, guardian or person standing in loco 
parentis. It shall be unlawful for any other person to knowingly furnish such 
child any weapon enumerated herein. Any person violating the provisions of this 
section shall be guilty of a misdemeanor, and upon conviction shall be fined not 
exceeding fifty dollars ($50.00) or imprisoned not exceeding thirty days. 

(b) Air rifles, air pistols, and BB guns shall not be deemed “dangerous fire- 
arms’’ within the meaning of subsection (a) of this section except in the following 
counties: Anson, Caldwell, Caswell, Chowan, Cleveland, Durham, Forsyth, 
Gaston, Harnett, Haywood, Mecklenburg, Stanly, Stokes, Surry, Union, Vance. 
MIDIS, Cres Oo abe 444 LS 1965... -313,.) 


§ 14-316.1. Neglect by parents; encouraging delinquency by others; 
penalty.—(a) A parent, guardian, or other person having custody of a child, 
who omits to exercise reasonable diligence in the care, protection, or control 
of such child or who knowingly or wilfully permits such child to associate with 
vicious, immoral, or criminal persons, or to beg or solicit alms, or to be an 
habitual truant from school, or to enter any house of prostitution or assignation, 
or any place where gambling is carried on, or to enter any place which may be 
injurious to the morals, health, or general welfare of such child, and any such 
person or any other person who knowingly or wilfully is responsible for, or 
who encourages, aids, causes, or connives at, or who knowingly or wilfully does 
any act to produce, promote, or contribute to, any condition of delinquency or 
neglect of such child shall be guilty of a misdemeanor. 

(b) It shall not be necessary that there shall have been a prior adjudication 
of delinquency or neglect of the child in order to proceed under this statute. 

(c) A prior adjudication of delinquency or neglect shall not preclude a sub- 
sequent proceeding against any parent, guardian or other person who thereafter 
contributes to any condition of delinquency or neglect. (1919, c. 97, s. 19; C. 
ret0057.201959; c..12844.,1969,.c.,911, 5:4.) 


Editor's Note. — This section formerly 1, 1970, provided that in those districts 


appeared as § 110-39. It was transferred 
to its present position by Session Laws 
L969; ca 011s. 4: 

Session Laws 1969, c. 911, s. 11, pro- 
vides: “This act shall be effective January 


where the district court is not yet estab- 
lished, the courts exercising juvenile juris- 
diction on the effective date shall continue 
to exercise juvenile jurisdiction until the 
district court is established.” 


§ 14-317. Permitting minors to enter barrooms or billiard rooms.— 
If the manager or owner of any barroom, wherein beer, wine, or any alcoholic 
beverages are sold or consumed, or billiard room shall knowingly allow any minor 
under 18 years of age to enter or remain in such barroom or billiard room, where 
before such minor under 18 years of age enters or remains in such barroom or 
billiard room, the manager or owner thereof has been notified in writing by the 
parents or guardian of such minor under 18 years of age not to allow him to 
enter or remain in such barroom or billiard room, ke shall be guilty of a misde- 
meanor and upon conviction shall be fined not exceeding fifty dollars ($50.00) or 
imprisoned not exceeding 30 days. (1897, c. 278; Rev., s. 3729: C. S., s. 4442; 
1967, c. 1089.) 

Editor’s Note. — The 1967 amendment 
rewrote this section. 


§ 14-318. Exposing children to fire. — If any person shall leave any 
child of the age of seven years or less locked or otherwise confined in any 
dwelling, building or enclosure, and go away from such dwelling, building or 
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enclosure without leaving some person of the age of discretion in charge of the 
same, so as to expose the child to danger by fire, the person so offending shall be 
guilty of a misdemeanor, and shall be punished at the discretion of the court. 
(1893, c. 12; Rev., s. 3795; C. S., s. 4443.) 


§ 14-318.1. Discarding or abandoning iceboxes, etc.; precautions 
required.—It shall be unlawful for any person, firm or corporation to discard, 
abandon, leave or allow to remain in any place any icebox, refrigerator or other 
container, device or equipment of any kind with an interior storage area of more 
than one and one-half (114) cubic feet of clear space which is airtight, without 
first removing the door or doors or hinges from such icebox, refrigerator, con- 
tainer, device or equipment. This section shall not apply to any icebox, refrigera- 
tor, container, device or equipment which is being used for the purpose for which 
it was originally designed, or is being used for display purposes by any retail or 
wholesale merchant, or is crated, strapped or locked to such an extent that it is 
impossible for a child to obtain access to any airtight compartment thereof. Any 
person violating the provisions of this section shall be guilty of a misdemeanor, 
and upon conviction shall be punished at the discretion of the court. (1955, c. 


305.) 


§ 14-318.2. Immunity of physicians and others who report abuse or 
neglect of children.—Any licensed physician or surgeon, any licensed nurse, any 
schoo] teacher, principal, superintendent, or other administrative head of a school, 
or any employee of a county department of public welfare, who in the pursuit of 
his profession or occupation shall make an observation or acquire information caus. 
ing him to believe that a child under the age of sixteen years suffers from any ill- 
ness or has had any injury inflicted upon him as a result of abuse or neglect by 
a parent, stepparent, guardian, custodian, a person standing in loco parentis to 
such child, or an institution, or an agent or employee of an institution, having the 
authority of a parent or guardian over such child, may report to the county director 
of public welfare of the county where the child resides, the names and addresses 
of the child and his parents or other persons responsible for his care, the age of 
the child, the nature and extent of the child’s injury or illness, including any evi- 
dence of previous injury or illness and any other information that the maker of 
the report shall believe might be helpful in establishing the cause of the injury or 
illness and the identity of the person causing or responsible for the abuse, neglect, 
injury or illness. 

Anyone who makes a report pursuant to this statute and anyone who testifies in 
any judicial proceeding resulting from the report shall be immune from any civil 
or criminal liability that might otherwise be incurred or imposed for so doing. un- 
less such person acted in bad faith or with malicious purpose. (1965, c. 472, s. 1.) 

Editor’s Note.—The act inserting this 
section was effective as of July 1, 1965. 


§ 14-318.3. County directors of public welfare to investigate such 
reports.—The county director of public welfare upon receiving the report referred 
to in G.S. 14-318.2, shall investigate to attempt to determine who caused the abuse, 
neglect, injury or illness, and shall take such action in accordance with law neces- 
sary to prevent the child from being subjected to further abuse, neglect, injury or 
illness. (1965, c. 472, s. 1.) 


§ 14-319. Marrying females under sixteen years old.—If any person 
shall marry a female under the age of sixteen years, he shall be guilty of a mis- 
demeanor punishable by a fine not to exceed five hundred dollars ($500.00), im- 
prisonment for not more than six months, or both. (1820, c. 1041, ss. 1, 2, P. 
R.; R. C., «. 34, s. 463 Code, s. 1083; Rev., s.°3368;'C. S.,'s, 4444-9194 7A 
383, $.6311969 ver l 224 ceo} 

Cross Reference. — As to capacity to Editor’s Note. — The 1969 amendment 
marry in general, see § 51-2. added, at the end of the section, “punish- 
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able by a fine not to exceed five hundred Cited in Caroon vy. Rogers, 51 N.C. 240 
dollars ($500.00), imprisonment for not (1858). 
more than six months, or both.” 


§ 14-320. Separating child under six months old from mother.—it 
shall be unlawful for any person to separate or aid in separating any child 
under six months old from its mother for the purpose of placing such child in a 
foster home or institution, or with the intent to remove it from the State for 
such purpose, without the written consent of either the county director of public 
welfare of the county in which the mother resides, or of the county in which the 
child was born, or of a private child-placing agency duly licensed by the State 
Board of Public Welfare; but the written consent of any of the officials named 
in this section shall not be necessary for a child when the mother places the chiid 
with relatives or in a boarding home or institution inspected and licensed by the 
State Board of Public Welfare. Such consent when required shall be filed in the 
records of the official or agency giving consent. Any person or agency violating the 
provisions of this section shall, upon conviction, be fined not exceeding five hun- 
dred dollars ($500.00) or imprisoned for not more than one year, or both, in the 
discretion of the court. (1917, c. 59; 1919, c. 240; C. S., s. 4445; 1939, c. 56; 
1945, c. 669; 1949, c. 491; 1965, c. 356.) 

Cross Reference.—As to adoption gen- 
erally, see chapter 48. 


§ 14-320.1. Transporting child outside the State with intent to vio- 
late custody order.—When any court of competent jurisdiction in this State 
shall have awarded custody of a child under the age of sixteen years, it shall be 
a felony for any person with the intent to violate the court order to take or trans- 
port, or cause to be taken or transported, any such child from any point within 
this State to any point outside the limits of this State or to keep any such child 
outside the limits of this State. Such crime shall be punishable by a fine in the 
discretion of the court or by imprisonment in the State’s prison for not more than 
three years, in the discretion of the court, or by both such fine and imprisonment. 
Provided that keeping a child outside the limits of the State in violation of a 
court order for a period in excess of seventy-two hours shall be prima facie evi- 
dence that the person charged intended to violate the order at the time of taking. 
AE OIE oles 

Opinions of Attorney General.—Mr. John 
Morton, Attorney at Law, 8/27/69. 


§ 14-321. Failing to pay minors for doing certain work.—Whenever 
any person, having a contract with any corporation, company or person for the 
manufacture or change of any raw material by the piece or pound, shall employ 
any minor to assist in the work upon the faith of and by color of such contract, 
with intent to cheat and defraud such minor, and, having secured the contract 
price, shall willfully fail to pay the minor when he shall have performed his 
part of the contract work, whether done by the day or by the job, the person so 
offending shall be guilty of a misdemeanor, and upon conviction shall be fined 
not more than fifty dollars or imprisoned not more than thirty days. (1893, c. 
309; Rev., s. 3428a; C. S., s. 4446.) 

Cross Reference.—As to child labor reg- 
ulations, see § 110-1 et seq. 


ARTICLE 40. 


Protection of the Family. 


§ 14-322. Abandonment by husband or parent.—If any husband shall 
wilfully abandon his wife without providing her with adequate support or if any 
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father or mother shall wilfully neglect or refuse to provide adequate support for 
his or her child or children, whether natural or adopted, whether or not he or she 
abandons said child or children, he or she shall be guilty of a misdemeanor and 
upon conviction for the first offense shall be punished by a fine not exceeding five 
hundred dollars ($500.00) or by imprisonment not exceeding six months, or both, 
in the discretion of the court; upon conviction of a second or subsequent offense 
he or she shall be punished by fine or by imprisonment not exceeding two years, 
or both, in the discretion of the court; and such wilful neglect or refusal shall 
constitute a continuing offense and shall not be barred by any statute of limita- 
tions until the youngest living child shall arrive at the age of eighteen (18) years. 


(1868-77.0..209, s,.1; 1873-4, ¢. 176,.3)10-- 170. « 


92; Code, s. 970; Rev., s. 


3355; C. S., s. 4447; 1925, c. 290; 1949, c. 810; 1957, c. 369 ; 1969, c. 1045, s. 1.) 


Cross References.—As to failure of hus- 
band to provide adequate support for fam- 
ily, see § 14-325. As to competency of 
wife’s testimony upon trial of husband for 
abandonment, see § 8-57. As to abandon- 
ment of child under sixteen by mother, 
see § 14-326. 

Editor’s Note. — The 1969 amendment 
inserted the language beginning “and up- 
on conviction” and ending “in the discre- 
tion of the court” near the middle of the 
section, 


For discussion of statutory abandonment, 
see 38 N.C.L. Rev. 1 (1959). 


The purpose of this section was to make 
unlawful a willful abandonment of a wife 
by a husband without providing adequate 
support for her. It is not made unlawful 
for a husband to simply willfully abandon 
his wife—a husband is not compelled to 
live with his wife if he provides her ade- 
quate support. Hyder v. Hyder, 215 N.C. 
239, 1 S.E.2d 540 (1939): State v. Car- 
son, 228 N.C. 151, 44 S.E.2d 721 (1947). 

Section must be strictly construed. State 
v. Gardner, 219 N.C. 331, 13 S.E.2d 529 
(1941) 5. StateiviCarson,. 228 NG. si. 44 
S.E.2d 721 (1947). 

It has no application to illegitimate 
children, and therefore an indictment 
drawn under this section charging defen- 
dant with the abandoment of his illegiti- 
mate child fails to charge a crime. State 
Vv. (Gardner 219 he G Say lish opto ds ro29 
(1941). 

This section relates only to legitimate 
children. An illegitimate child is not pro- 
tected thereby. Allen v. Hunnicutt, 230 
N.C. 49, 52 S.E.2d 18 (1949), citing State 
v. Gardner, 219 N.C. 331, 13 S.E.2d 529 
(1941). 


Elements of Offense. — To violate this 
section one must willfully abandon his wife 
or children without providing adequate 
support. Abandonment does not violate it 
unless followed by nonsupport; and non- 
. support does not constitute the offense un- 
less preceded by abandonment. Both es- 
sential elements must exist to constitute 
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the crime. Fowler vy. Ross, 196 F.2d 25 
(DC 1952): 

In a prosecution under this section, the 
State must establish (1) a wilful abandon- 
ment, and (2) a wilful failure to provide 


adequate support. Pruett v. Pruett, 247 
N.C. 13, 100 S.E.2d 296 (1957); Richard- 
son v. Richardson, 268 N.C. 538, 151 


S.E.2d 12 (1966). 

In a prosecution under this section, the 
failure by a defendant to provide adequate 
support for his child must be willful, that 
is, he intentionally and without just cause 
or excuse does not provide adequate sup- 
port for his child according to his means 
and station in life, and this essential ele- 
ment of the offense must be alleged and 
proved. State v. Hall, 251 N.C. 211, 110 
S.E.2d 868 (1959). 

Abandonment under § 50-7 (1) is not 
Synonymous with the criminal offense de- 
fined in this section. Richardson v. Rich- 
ardson, 268 N.C. 538, 151 S.E.2d 12 (1966). 

The duty to support is primarily the ob- 
ligation of the father. Goodyear vy. Good- 
year, 257 N.C. 374, 126 S.E.2d 113 (1962). 

And He Cannot Relieve Himself of It 
by Contract. — A father cannot, by con- 
tract, relieve himself of his obligation to 
support his child. Goodyear v. Good- 
year, 257 N.C. 374, 126 S.E.2d 113 (1962). 

Husband’s duty to provide support is 
not a debt in the legal sense of the word, 
but an obligation imposed by law, and 
penal sanctions are provided by this sec- 
tion for its wilful neglect or abandonment. 
Ritchie v. White, 225 N.C. 450, 35 S.E.2d 
414 (1945). 

This section in express terms constitutes 
the abandonment of children by the father 
a continuing offense. The prosecution of 
an offense of this nature is a bar to a sub- 
sequent prosecution for the same offense 
charged to have been committed at any 
time before the institution of the first pros- 
ecution, but it is not a bar to a subse- 
quent prosecution for continuing the of- 
fense thereafter, as this is a new violation 
of the law. State v. Hinson, 209 N.C. 187, 
183 S.E. 397 (1936). 
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Due to continuing nature of the crime 
under this section, a person, arrested in 
Georgia and sought to be extradited to 
North Carolina, who temporarily came in- 
to the State after the commission of the 
crime, although for an innocent purpose, 
was a fugitive from justice when he again 
departed from the State. Daugherty v. 
Hornsby, 151 F.2d 799 (5th Cir. 1945). 

Abandonment of children by their father 
is a continuing offense. and therefore. ter- 
mination of a prosecution in defendant’s 
favor will not preclude a subsequent pros- 
ecution. State v. Smith, 241 N.C. 301, 84 
S.E.2d 913 (1954). 

If the mother is guilty of nonsupport, 
this section provides a remedy and this 
remedy is exclusive. Hensen vy. Thomas, 
231 N.C. 173, 56 S.E.2d 432, 12 A.L.R.2d 
1171 (1949). 

Two Offenses Created. — This section 
evinces the legislative intent to create 
two offenses, the one, the willful abandon- 
ment of the wife, and the other, the will- 
ful abandonment by the father of his 
children of the marriage; especially when 
construed in connection with § 14-325, 
making it a misdemeanor for the husband 
to “willfully neglect to provide adequate 
support for his wife and the child or chil- 
dren which he has begotten by her.” State 
¥, el), 384° C.9701, 118° SB 19081922) 

This section as amended in 1949 defines 
clearly two separate and distinct offenses. 
If the State desires to prosecute for both 
offenses, each offense should be fully 
charged in a separate bill of indictment 
or as a seperate count in the bill of indict- 
ment. State’-v.’ Lucas, 242 9N-C) 84,286 
S.E.2d 770 (1955); State v. Outlaw, 242 
N.C. 220, 87 S.E.2d 303 (1955). 

Where Offense Committed—The crime 
defined in this section is not committed 
—is not begun—unless the husband will- 
fully abandons his wife and children in 
North Carolina. So, abandonment in North 
Carolina must precede failure to provide 
adequate support before nonsupport can 
be said to be a day by day repetition of the 
offense. Both essential acts must take 
place in North Carolina. Fowler v. Ross, 
196 F.2d 25 (D.C.C. 1952). 

As to when offense of failure to support 
child deemed committed in State, see § 14- 
325.1. 

Construed with § 14-325. — Where the 
husband has been convicted of wilfully 
abandoning his wife and minor children 
(under this section); and, secondly, of 
wilfully failing to support them (§ 14-325), 
an order suspending judgment upon the 
second count, to take effect, however, up- 
on the defendant’s failure to comply with 
the order for support under this first one, 
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is not objectionable as being conditional 
or alternative. State vy. Vickers, 196 N.C. 
239, 145 S.E. 175 (1928). 

Indictment. — An indictment against a 
husband_ for abandoning his wife must 
aver his failure to support her, State v. 
May, 132 N.C. 1020, 43 S.E. 819 (1903). 

Abandonment Must Be Willful. — The 
willful abandonment of the wife is an es- 
sential element of the offense made crimi- 
nal by this section, and this, the prosecu- 
trix is required to show beyond a reason- 
able doubt. State v. Smith, 164 N.C, 475, 
79 S.E. 979 (1913); State v. Falkner, 182 
WN AC793 71108" SB 07560-(1081) State |v. 
Carson, 228 N.C: 151, 44 S.E.2d 721 (1947). 

But there is no reversible error in the 
charge of the court for omitting the word 
“willful” in one part thereof when he has 
elsewhere repeatedly instructed the jury 
that in order to convict the abandonment 
must have been willful, which must be 
proved beyond a reasonable doubt. State 
v. Taylor, 175 N.C. 833, 96 S.E. 22 (1918). 

Where the defendant is indicted under 
this section for failure to provide adequate 
support for his minor children, and in the 
prosecution of the action the evidence 
tends to show that the defendant and his 
wife were living apart and that he had not 
provided any support for his minor chil- 
dren for some time, and that a judgment 
had been entered in a civil action by the 
wife awarding all his personalty except 
his personal belongings, and that he had 
transferred his realty to his daughter for 
the support of the wife and minor chil- 
dren, there is no presumption of wilfulness 
from the failure to provide adequate sup- 
port under § 14-323, and an instruction 
that leaves out this essential element of 
the crime will be held for reversible error. 
State v. Roberts, 197 N.C. 662, 150 S.E. 
199 (1929). 

The word “willfully” as used in § 49-2 
is used with the same import as in this 
section. State v. Cook, 207 N.C. 261, 176 
S.E. 757 (1934). 

Providing for Support.—It is within the 
discretion of the trial judge to provide for 
the support of the wife and the minor chil- 
dren of the marriage from the property 
or labor of the husband upon his convic- 
tion of willfully abandoning them (§§ 14- 
322, 14-324), and an order that he pay a 
certain sum of money into the clerk’s 
office monthly for this purpose, and secure 
compliance therewith by executing a bond 
in the sum of one thousand dollars comes 
within the provisions of the statute. State 
v. Vickers, 196 N.C. 239, 145 S.E. 175 
(1928). 

Where the husband has been convicted 
of abandoning his wife and minor children, 
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the order of the judge providing for their 
support should be definite in providing for 
the contingencies that may arise, such as 
the coming of age of the children, etc., and 
should state what part thereof is for the 
support of the wife and what part is for 
the support of the children; and an order 
requiring the defendant to pay a certain 
sum monthly into the office of the clerk 
of the superior court, under a bond of the 
defendant to secure compliance, without 
further provisions, will be remanded so 
that a more definite order be given in the 
judgment of the lower court. State v. 
Vickers, 196 N.C. 239, 145 S.E. 175 (1928). 

Both Abandonment and Nonsupport 
Must Be Proved.—Both the fact of will- 
ful abandonment and that of failure to 
support must be alleged and proved, the 
abandonment, being a single act and not 
a continuing offense, day by day, but the 
duty to support being a continuing one 
during the marital union, to be performed 
by him unless relieved therefrom by legal 
excuse; and his willful abandonment and 
failure to provide constitutes the statutory 
offense. State v. Beam, 181 N.C. 597, 107 
S.E. 429 (1921). 

“In State v. Johnson, 194 N.C. 378, 139 
S.E. 697 (1927), it was said: ‘An offending 
husband may be convicted of abandonment 
and nonsupport when—and only when— 
two things are established: First, a wilful 
abandonment of the wife; and, second, a 
failure to provide “adequate support for 
such wife, and the children which he may 
have begotten upon her.” State v. Hop- 
kins, 130 N.C. 647, 40 S.E. 973 (1902); 
State v. Toney, 162 N.C. 635, 78 S.E. 156 
(1913). The abandonment must be wilful, 
that is, without just cause, excuse or justi- 
fication. State v. Smith, 164 N.C. 475, 79 
S.E. 979 (1913). And both ingredients of 
the crime must be alleged and proved. 
State v. May, 132 N.C. 1020, 43 S.E. 819 
(1903).’”’ State v. Yelverton, 196 N.C. 64, 
144 S.E. 534 (1928). 

The husband’s act becomes criminal 
when and only when he, having willfully 
or wrongfully separated himself from his 
wife, intentionally and without just cause 
or excuse, ceases to provide adequate sup- 
port for her according to his means and 
station in life. State v. Carson, 228 N.C. 
151, 44 S.E.2d 721 (1947); State v. Lucas, 
242 N.C. 84, 86 S.E.2d 77 (1955). 

Abandonment and Failure to Support 
Must Be Willful. — By express language 
the abandonment and failure to support 
must be willful to create criminal offenses. 
State v. Westmoreland, 255 N.C. 725, 122 
S.E.2d 702 (1961). 

Willful Abandonment May Signify 
Whether Failure to Support Was Willful. 
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—Under certain circumstances the willful 
abandonment of the wife by the husband 
may be a significant factor in determining 
whether his failure to provide adequate 
support was willful, as when he leaves and 
goes to a new community where there is 
no prospect of equally satisfactory em- 
ployment. State v. Lucas, 242 N.C. 84, 86 
S.E.2d 770 (1955). 

Good Faith of Abandonment Question 
for Jury.—In a prosecution of a husband 
for abandonment the question whether 
such abandonment was in good faith for 
the causes assigned is for the jury. State 
v. Hopkins; 130° N.C. 647;.40WS.E) 1973 
(1902). 

Separation by Consent.—Where the wife 
has consented to a separation from her 
husband, his leaving her is not an abandon- 
ment within the meaning of this section. 
State v. Smith, 164 N.C. 475, 79 S.E. 979 
(1913). 

An offer of a home when not made in 
good faith, and when refused, is equivalent 
to abandonment by the husband. State v. 
Smith, 164 N.C. 475, 79 S.E. 979 (1913). 

Divorce after First Conviction No De- 
fense on New Trial—wWhere the husband 
has been indicted, tried, and convicted for 
the criminal abandonment of his wife, un- 
der this section, and upon appeal he has 
been granted a new trial, the fact that 
since his former conviction his wife has 
obtained an absolute divorce from him will 
not avail him as a defense. State v. Faulk- 
ner, 185 N.C. 635, 116 S.E. 168 (1923). 

Abandonment of Children after Divorce. 
—The father’s duty to the children is not 
lessened by the fact that a decree of abso- 
lute divorcement has been obtained, the 
obligation to support his own children con- 
tinuing after the marriage relation between 
him and his wife has been severed by the 
law. State v. Bell, 184 N.C. 701, 115 S.E. 
190 (1922). 

Denial of Paternity. — Where the hus- 
band in an action for nonsupport for a 
child admits the nonsupport, but denies 
that he is the father, and introduces evi- 
dence in support thereof, an instruction 
that withdraws the question of the pa- 
ternity of the child from the jury is re- 
versihle error. State v. Ray, 195 N.C. 628, 
143 S.E. 216 (1928). 

Wate Guilty of Adultery.—Where a wife 
is guilty of adultery, her husband is not 
liable to prosecution for abandonment. 
State v. Hopkins, 130 N.C. 647, 40 S.E. 
973 (1902). 

Upon the trial of the husband for aban- 
donment, under this section, the wife’s 
unchastity is ‘a defense, which he may put 
in issue by cross-examination or otherwise, 
with the burden remaining on the State to 
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show his guilt beyond a reasonable doubt. 
State v. Falkner, 182 N.C. 793, 108 S.E. 
756 (1921). 

While ordinarily the husband may not 
withdraw his support from his wife and 
children, and compel her to leave him with- 
out violating this section, it is one of the 
exceptions to the rule under which the 
husband may prove justification, when she 
has committed adultery with another man, 
and an instruction which deprives the hus- 
band of this defense js reversible error. 
State v. Johnson, 194 N.C. a7 86139 S.i. 
697 (1927). 

Competency of Wife’s Testimony.—Un- 
der § 8-57 the wife is a competent witness 
against her husband “as to the fact of 
abandonment, or neglect to provide ade- 
quate support.” She is not, however, a 
competent witness to prove the fact of 
marriage. State v. Brown, 67 N.C 470 
(1872). See § 8-57 and note thereunder. 

Condonation by Wife Does Not Bar 
Prosecution Abandonment of the wife by 
the husband is a Statutory offense, and it 
is not condoned, so far as the State’s right 
to prosecute is concerned, by a subsequent 
resumption of the marital relation. State 
v. Manon, 204 N.C. 52, 167 S.E. 493 (1933). 

Jurisdiction The constructive domicile 
of the wife is that of her husband, and 
where he has resided in another state and 
has left her there, and where for business 
or other reasonable purposes he has come 
to this State and made his domicile here, 
and she has followed him and he has then 
abandoned her and ceased to contribute to 
her support and that of his child born to 
them in lawful wedlock, the abandonment 
occurs in this State and is within the ju- 
risdiction of the courts of this State and 
subject to the provisions of the State stat- 
ute making it a misdemeanor. State v. 
Sneed, 197 N.C. 668, 150 S.E. 197 (1929). 

Venue.—When the husband has agreed 
to a separation from his wife upon con- 
sideration of his remitting periodically a 
certain sum of money to a certain county 
in which she was to reside, and he fails 
of performance, the venue of an action 
under the provisions of this section is in 
that county. State vy. Hooker, 186 N.C. 
761, 120 S.E. 449 (1923). 

Same — Where Husband Nonresident. 
—Where a man willfully abandons his 
wife in this State and fails to send her 
funds for an adequate support, when he 
was residing in another state, he cannot 
direct her choice of residence and is in- 
dictable under this section in the county 
of her residence. State v. Beam, 181 N.C. 
597, 107 S.E. 429 (1921). 

Statute of Limitations. — Where the 
abandonment consisted in the failure to 
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remit her a certain sum of money periodi- 
cally to a certain county in which his con- 
duct had forced her to reside, the failure 
to support occurred at the time he failed to 
perform his agreement, and the statute will 
begin to run from that date, and was not a 
bar under the facts of this case. State y. 
Hooker, 186 N.C. 4615-120 S.E. 449 (1923), 

Same—Renewal of Cohabitation. Where 
a man willfully abandons his wife, sends 
remittances for her Support, returns and 
lives with her as man and wife for a while, 
and again abandons her, his willfully leay- 
ing her the second time without providing 
an adequate support for her is a fresh aban- 
donment and failure to Support, and an in- 
dictment found within two years therefrom 
is not barred by the Statute of limitations. 
State v. Beam, 181 N-Co 597) 107 (SE. 
429 (1921). 

Same—Promise and Gifts—The promise 
of the father to support his children and 
his making gifts to them is sufficient to re- 
pel the bar of the two-year statute of limi- 
tations, whether he was living in the home 
with them or otherwise, in Proceedings 
under this section for his willfully aban- 
doning them. State y. Bell, 184 N.C. 701, 
IAW) Sel Se Ser (1922). 

Instruction — Plaintift’s contention that 
the court should have charged that the 
failure to provide Support under this sec- 
tion must have been willful in order to 
constitute an abandonment is untenable. 
Hyder v. Hyder, 215 N.C. 239, 1 S.E.2d 
540 (1939), 

Plea in Abatement after Plea of Not 
Guilty— Where the defendant has been 
convicted of abandoning his wife and child 
and failing to provide an adequate support 
for them under the provisions of this sec- 
tion, his plea in abatement comes too late 
after his plea of not guilty. State v. 
Hooker, 186 N.C. 761, 120 S.E. 449 (1923). 


An instruction which omits the element 
of willful abandonment as a necessary 
predicate for a verdict of guilty is reversi- 
ble error. State vy. Gilbert, 230 N.C. 64, 
51 S.E.2d 887 (1949). 


Sufficient Evidence to Show Willful 
Abandonment and Failure to Support Mi- 
nor Child. — Evidence that defendant re- 
fused to support his minor child although 
repeated demands were made on him after 
the parties had returned to this State, is 
held to show that the offense of willful 
abandonment and failure to support said 
minor child was committed by the defen- 
dant in this State, since this section pro- 
vides that the abandonment by the father 
of a minor child shall constitute a continu- 
ing offense. State v. Hinson, 209 N.C, 187, 
183 S.E. 397 (1936). 
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Institution of bastardy proceedings prior 
to birth of child is insufficient to establish 
such abandonment as is contemplated by 
this section. In re Adoption of Doe, 231 
N.C. 1, 56 S.E.2d 8 (1949). 

Presence in State When Crime Commit- 
ted. — In habeas corpus proceedings, in 
which petitioner, charged with a violation 
of this section was held under warrant of 
governor of Georgia, evidence did not 
carry petitioner's burden of showing that 
he was not in North Carolina when the 
crime was committed. Daugherty v. 
Hornsby, 151 F.2d 799 (5th Cir. 1945). 

Punishment for Violation.—North Caro- 
lina Constitution, Art. II, § 4, making a 
person guilty of a misdemeanor punishable 
by commitment to houses of correction, 
leaves the matter of establishing a house 
of correction to the discretion of the legis- 
lature, and a husband convicted of aban- 
donment under this section, may be im- 
prisoned or assigned to work on the roads 
during his term. State v. Faulkner, 185 N.C. 
635, 116 S.E. 168 (1923). 


Husband Cannot Be Twice Convicted.— 
A husband once convicted of an abandon- 
ment of his wife cannot be again tried for 
the same offense, he not having lived with 
her since the original abandonment. State 
v. Dunston, 78 N.C. 418 (1878). 

Autrefois Acquit and Convict. — In a 
prosecution for the violation of this sec- 
tion a plea by the defendant of former 
conviction of the same offense is good as 
to the period prior to the conviction, but 
it is not a bar to the prosecution for his 
failure to provide adequate support for his 
children subsequent thereto. State v. Jones, 
201 N.C. 424, 160 S.E. 468 (1931). 


Wife Not Deprived of Civil Remedies.— 
Requiring the State to show the husband’s 
willful abandonment of his wife, etc., be- 
yond a reasonable doubt, under this sec- 
tion, does not deprive the wife of her civil 
remedies under the provisions of § 50-16. 
1 et seq. State v. Falkner, 182 N.C. 793, 
108 S.Es 756 1(1921). 

Crucial Questions for Jury — Defective 
Instruction.—Where, in a prosecution for 
abandonment and willful failure to sup- 
port, the evidence tends to show that the 
husband was employed and had earnings, 
and had in some measure made provision 
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for the support of the wife, the adequacy 
of such support and the willfulness of the 
defendant’s failure to do more, are the cru- 
cial questions to be submitted to the jury, 
and an instruction to the effect that de- 
fendant’s earning capacity made no differ- 
ence is erroneous, and an instruction that 
the failure to provide support would be 
excusable only if the husband had no in- 
come or earning capacity whatsoever, is 
inexact. State v. Lucas, 242 N.C. 84, 86 
S.E.2d 770 (1955). 

Sufficient Warrant.—A warrant charging 
defendant with wilful refusal and neglect 
to provide adequate support for his minor 
children, naming them, is sufficient, aban- 
donment not being an element of the 
offense since the 1957 amendment rewrit- 
ing this section. State v. Goodmen, 266 
N.C. 659, 147 S.E.2d 44 (1966). 

Insufficient Warrant. — A warrant charg- 
ing that defendant willfully failed to pro- 
vide adequate support for his wife and 
children, but failing to charge that he will- 
fully abandoned either the wife or the chil- 
dren, is insufficient under this section, and 
motion in arrest of judgment is allowed. 
State v. Outlaw, 242 N.C. 220, 87 S.E.2d 
303 (1955). 

Applied in State v. Evans, 262 N.C. 492, 
137 S.E.2d 811 (1964); State v. Woodland, 
119 N.C. 779, 25 S.E. 719 (1896); Na- 
tional Council, Junior Order of United 
American Mechanics v. Tate, 212 N.C. 3035, 
LOSESSE 39:7, clo: AM Rest Sle O37) 


Quoted in Jeffreys v. Hocutt, 195 N.C. 
339, 142 S.E. 226 (1928). 
Stated in State v. Robinson, 245 N.C. 


10, 95 S.E.2d 126 (1956). 
Cited in State v. Clark, 234 N.C. 192, 66 
S.E.2d 669 (1951); Lee v. Coffield, 245 


N.C. 570, 96 S.E.2d 726 (1957 State v. 
Lowe; 254 N.C.) 631, 9119. SiBiede 440 
(1961); In re Custody of Hughes, 254 


N.C. 434, 119 S.E.2d 189 (1961); Steel v. 
Steel, 104 N.C. 631, 10 S.E. 707 (1889); 
State v. Henderson, 207 N.C. 258, 761 S.E. 
758 (1934); State v. McDay, 232 N.C. 388, 
61 S.E.2d 86 (1950): State’ “vi “Campo; 
233 N.C. 79, 62 S.E.2d 500 (1950); Phelps 
Dodge Corpfeve-N.L.RiBY} 3139 US2 177; 
61 S; Ctres45, 85< Lb. Edjei971,-13seAvee 
1217 (1941). 


§ 14-322.1. Abandonment of child or children for six months. — 
Any man or woman who, without just cause or provocation, wilfully abandons 
his or her child or children for six (6) months and who wilfully fails or re- 
fuses to provide adequate means of support for his or her child or children 
during the six months’ period, and who attempts to conceal his or her where- 
abouts from his or her child or children with the intent of escaping his lawful 
obligation for the support of said child or children, shall, upon conviction there- 
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of, be guilty of a felony and punished in the discretion of the court. (1963, c. 
1227.) 


§ 14-322.2. Failure to support handicapped dependent.—lIf any father 
or mother shall wilfully fail and refuse to provide support for a physically handi- 
capped child or a mentally retarded child who becomes eighteen years of age and 
who is unable to be self-supporting, then the parent shall be guilty of a misde- 
meanor; failure to provide such support shall be a continuing offense after the 
eighteenth birthday and after the child reaches his majority until such time as the 
physically handicapped or mentally retarded dependent is able to become self- 
supporting. (1969, c. 889, s. 1.) 

Editor’s Note.—Session Laws 1969, c. 


889, s. 3, makes the act effective July 1, 
1969. 


§ 14-323. Evidence that abandonment was willful. — If the fact of 
abandonment of and failure to provide adequate support for the wife and children 
shall be proved, or, while being with such wife, neglect by the husband to pro- 
vide for the adequate support of such wife or children shall be proved, then the 
fact that such husband neglects applying himself to some honest calling for the 
support of himself and family, and is found sauntering about, endeavoring to 
maintain himself by gaming or other undue means, or is a common frequenter 
of drinking houses, or is a known common drunkard, shall be presumptive evi- 
dence that such abandonment and neglect is willful. (1868-9, c. 209, s. 3; Code, s. 
Df ee eCVE cS I I0 o.45., 5.4440.) 


When Evidence for Defendant Neces- that the abandonment was not willful to 


sary. — Where the nonsupport and aban- avoid the risk of an adverse verdict. State 
donment of the husband are both estab- v. Falkner, 182 N.C. 793, 108 S.E. 756 
lished or admitted, under this section, it (1921). 


Cited in Steel v. Steel, 104 N.C. 631, 10 
S.E. 707 (1889). 


may be necessary for the defendant to 
come forward with his evidence and proof 


§ 14-324. Order to support from husband’s property or earnings. 
—Upon any conviction for abandonment, any judge or any recorder having 
jurisdiction thereof may, in his discretion, make such order as in his judgment 
will best provide for the support, as far as may be necessary, of the deserted 
wife or children, or both, from the property or labor of the defendant. CLO /,..c. 


259: C. S., s. 4449.) 


Local Modification. — Person: 1967, c. order of the court. State v. Manon, 204 


848, s. 3. 

This section is in addition to the pow- 
ers conferred by § 14-322, and does not 
otherwise modify or interfere with its 
force and effect in making the abandon- 
ment of the wife a misdemeanor. State 
v. Faulkner, 185 N.C. 635, 116 S.E. 168 
(1923). 

“Husband”.—This section uses the word 
“husband” as descriptio personae in his 
relation to the child of the marriage to 
whom his duty of support continues after 
a decree of divorcement has been entered, 
and does not confine the offense to the 
abandonment of the wife. State v. Bell, 
184 N.C. 701, 115 S.E. 190 (1922). 

A judgment under this section is not 
conditional because of an order that capias 
issue at any time on motion of the solicitor, 
for such order is void and not a part of 
judgment and capias may issue upon an 
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The practice of suspending judgments or 
staying executions in criminal prosecutions 
upon reasonable and just terms, with the 
consent of defendant, is established by 
custom and judicial decision, and in prose- 
cutions for abandonment has received ex- 
press legislative sanction under this sec- 
tion. State v. Henderson, 207 N.C. 258, 
176 S.E. 758 (1934). 


Judgment Entered without Notice after 
Default in Payment Is Void.—In State v. 
Brooks, 211 N.C. 702, 191 S.E. 749 (1937), 
an order was entered requiring the defen- 
dant to pay into the clerk’s office for the 
support and maintenance of his children 
certain monthly stipulated amounts, after 
indictment under § 14-322. Default hav- 
ing been made in said payments, judgment 
was entered upon the defendant’s original 
plea without his knowledge or presence, 
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and the defendant was sentenced to two 
years on the road. It was held that the 
judgment was void because entered with- 
out the knowledge or presence of the ac- 
cused. 

Judgment Held Sufficiently Certain and 
Definite——A judgment that the defendant 
be confined in the common jail for one 
year upon each count in the indictment, 
the term under one count to begin at the 
expiration of the term under the other, 
the judgment to be fully satisfied at the 
expiration of both terms, with provision 
that the judgment be suspended upon the 
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payment to his abandoned wife and chil- 
dren certain monthly sums for a definite 
period and the giving of a bond for com- 
pliance therewith, is in this case held to be 
sufficiently certain and definite in its terms. 
State v. Vickers, 197 N.C. 62,) 147. S:B. 
673 (1929). See note to § 14-322. 

Suspension of Judgment.—Upon convic- 
tion of abandonment, the Suspension of 
judgment upon conditions for the support 
and maintenance of the minor child is ex- 
pressly authorized by this section. State 
v. Johnson, 230 N.C. 743, 55 S.E.2d 690 
(1949). 


§ 14-325. Failure of husband to provide adequate support for family. 
—If any husband, while living with his wife, shall willfully neglect to provide 
adequate support of such wife or the children which he has begotten upon her, 


he shall be guilty of a misdemeanor and 
be punished by a fine not exceeding five hundred dollars 


upon conviction for the first offense shall 


($500.00) or by im- 


prisonment not exceeding six months, or both, in the discretion of the court; 
upon a conviction of a second or subsequent offense he shall be punished by fine 
or by imprisonment not exceeding two years, or both, in the discretion of the 
court. Upon conviction of any husband as herein provided, the court having juris- 


diction thereof may in his discretion make 
provide for the support of such wife or chil 


such order as in his judgment will best 
dren, and may commit the said husband 


to the common jail of the county, to be hired out by the county commissioners 
for such length of time as the court may deem proper, which said wage or salary 
shall be paid to the said wife or children, to be used toward their support. (1868-9, 


c. 209, s. 2; 1873-4, c. 176, s. 11; 


1879, c. 92; Code, s. 972; REVE sa Soca 


S., s. 4450; 1921, c. 103; 1969, c. 1045, s. 2.) 


Local Modification. — Person: 1967, c. 
848, s. 3. 

Cross Reference.—As to abandonment of 
wife and children, see § 14-322. 

Editor’s Note. — The 1969 amendment 
added the provisions as to punishment at 
the end of the first sentence. 

A husband is under the legal duty of 
supporting his wife by furnishing her with 
such necessaries as the law deems essential 
to her health and comfort, including suit- 
able food, clothing, lodging and medical at- 
tendance. State v. Clark, 234 N.C. 192, 66 
S.E.2d 669 (1951). 

Husband’s duty to provide support is 
not a debt in the legal sense of the word, 
but an obligation imposed by law, and 
penal sanctions are provided by this sec- 
tion for its wilful neglect or abandonment. 
Ritchie v. White, 225 N.C. 450, 35 S.E.2d 
414 (1945). 


“Adequate” and “Support” Defined. — 
“Adequate” is defined as Meaning suffi- 
cient to meet specific requirements. “Sup- 
port,” as the word is used in this section, 
means personal support, maintenance, the 
supplying of food, clothing and housing 
suitable to their condition in life and com- 
mensurate with the defendant’s ability; to- 
gether with medical assistance reasonably 
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required for the preservation of health. 
State v. Clark, 234 N.C. 192, 66 S.E.2d 
669 (1951). 

This being a criminal statute, it may not 
be extended to include cases not clearly 
within its terms. State y. Clark, 234 N.C. 
192, 66 S.E.2d 669 (1951). 

Neglect Must Be Willful, Unjustifiable 
and Wrongful—To constitute a criminal 
offense under this section the neglect on 
the part of the husband to provide ade- 
quate support for his wife must have been 
willful. The support which the law deems 
adequate must have been purposely 
omitted without just cause or excuse in 
violation of law. The neglect must have 
been unjustifiable and wrongful. State v. 
Clark, 234 N.C. 192, 66 S.E.2d 669 (1951). 

The failure of a husband to give his wife 
the affectionate consideration a husband 
should manifest for his wife is not suffi- 
cient to constitute the criminal offense de- 
fined by this section. State v. Clark, 234 
N.C. 192, 66 S.E.2d 669 (1951). 

Sufficiency of Warrant. — A warrant 
charging defendant with willfully neglect- 
ing to provide adequate support for his 
wife and two children is sufficient to ex- 
press the charge against defendant and to 
apprise him of its nature, and defendant’s 
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motion in arrest of judgment on the 
ground that it omitted to charge that he 
had begotten the children, is properly de- 
nied, the question of paternity having been 
raised and submitted to the jury upon the 
conflicting evidence. State v. Stone, 231 
N.C. 324, 56 S.E.2d 675 (1949), 

A warrant charging that defendant will- 
fully neglected and refused to provide 
adequate support for his wife and _ chil- 
dren, without alleging that defendant com- 
mitted the offense “while living with his 
wife,” is insufficient under this section, and 
motion in arrest of judgment is allowed. 
State v. Outlaw, 242 N.C. 220, 87 S.E.2d 
303 (1955). 

Amendment of Warrant. — The trial 
court has authority to permit the solicitor 
to amend a warrant charging the defen- 
dant with wilful neglect to support his 
wife and two children by inserting the 
words “while living with his wife” to con- 
form to the language of this section. State 
ve otone, '23i N.C, 324, 56 S.E.2d 675 
(1949). 
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Sufficiency of Indictment. — An indict- 
ment charging violation and following the 
words of the statute is sufficient. State v. 
Kerby, 110 N.C. 558, 14 S.E. 856 (1892). 

Submission of Issues. — Where, in a 
prosecution for willfully neglecting to pro- 
vide adequate support for wife and chil- 
dren, defendant sets up the defense of the 
adultery of the wife and nonpaternity of 
the youngest child, the submission of writ- 
ten issues by the court as to the paternity 
of the child, the adultery of the wife, and 
the guilt or innocence of defendant of of- 
fense charged, will not be held for error on 
defendant’s appeal, the jury being in- 
structed that the burden is on the State to 
prove defendant’s guilt beyond a reason- 
able doubt as to each of the essential ele- 
ments of the offense. State v. Stone, 231 
N.C. 324, 56 S.E.2d 675 (1949). 

Applied in State v. Bynum, 265 N.C. 732, 
145 S.E.2d 5 (1965). 

Cited in State v. Lowe, 254 N.C. 631, 
119 S.E.2d 449 (1961); State v. Bell, 184 
N.C. 701, 115 S.E. 190 (1922). 


§ 14-325.1. When offense of failure to support child deemed com- 


mitted in State.—The offense of wilful neglect or refusal of a father to sup- 
port and maintain his child or children, and the offense of wilful neglect or re- 
fusal to support and maintain one’s illegitimate child, shall be deemed to have 
been committed in the State of North Carolina whenever the child is living in 
North Carolina at the time of such wilful neglect or refusal to support and main- 
tain such child. (1953, c. 677.) 

Editor’s Note.— For brief comment on 
this section, see 31 N.C.L. Rev. 404 (1953). 


§ 14-326. Abandonment of child by mother.—If any mother shall will- 
fully abandon her child or children, whether legitimate or illegitimate, and under 
sixteen years of age, she shall be guilty of a misdemeanor. (1931, c. 57, s. 1.) 

Cross Reference.—As to statute affecting Cited in In re Adoption of Doe, 231 N.C. 
this section, see § 14-322. 1, 56 S.E.2d 8 (1949). 


§ 14-326.1. Parents; failure to support.—If any person being of full 
age, and having sufficient income after reasonably providing for his or her own 
immediate family shall, without reasonable cause, neglect to maintain and sup- 
port his or her parent or parents, if such parent or parents be sick or not able 
to work and have not sufficient means or ability to maintain or support them- 
selves, such person shall be deemed guilty of a misdemeanor, and, upon convic- 
tion, shall be punished by a fine not exceeding five hundred dollars ($500.00) or 
by imprisonment not exceeding six months, or both, in the discretion of the court; 
upon conviction of a second or subsequent offense he or she shall be punished by 
fine or by imprisonment not exceeding two years, or both, in the discretion of 
the court. 

If there be more than one person bound under the provisions of the next pre- 
ceding paragraph to support the same parent or parents, they shall share equitably 
in the discharge of such duty. (1955, c.1099; 1969, c. 1045, s. 3.) 

Local Modification. — Person: 1967, c. sentence for “fined or imprisoned in the 
848, s. 3. discretion of the court.” 

Editor’s Note. — The 1969 amendment Cited in Shealy v. Associated Transp., 
substituted the language beginning “pun-  Inc., 252 N.C. 738, 114 S.E.2d 702 (1960). 
ished by a fine” at the end of the first 


559 


§ 14-327 Cu. 14. CriminaL Law § 14-329 


ARTICLE 41. 


Intoxicating Laquors. 


§ 14-327. Adulteration of liquors.—If any person shall adulterate any 
spirituous, alcoholic, vinous or malt liquors by mixing the same with any sub- 
stance of whatever kind, except as provided in the following section [§ 14-328], 
or if any person shall sell or offer to sell any spirituous, alcoholic, vinous or malt 
liquors, knowing the same to be thus adulterated, or shall import into this State 
any spirituous or intoxicating liquors, and sell or offer to sell such liquor, knowing 
the same to be adulterated, he shall be guilty of a misdemeanor punishable by a 
fine not to exceed five hundred dollars ($500.00), imprisonment for not more 
than six months, or both. (1858-9, c. 57, ss. 154 Code, -s.3.9825" Rev, s. 3512. 
C. S., 8. 4451; 1969, c. 1224; 's! 6.) 


Cross Reference. — As to regulation of the present provisions as to punishment 
intoxicating liquors, see chapter 18. for provisions for punishment by fine or 
Editor’s Note. — The 1969 amendment imprisonment, or both, at the discretion 


substituted, at the end of the section, of the court. 


§ 14-328. Selling recipe for adulterating liquors.—lIf any person shall 
sell or offer for sale any recipe or formula whatever for adulterating any spiritu- 
ous or alcoholic liquors, by mixing the same with any substance of whatever kind, 
except as is herein provided, he shall be guilty of a felony, and shall be fined 
or imprisoned as is provided in the preceding section [§ 14-327]: Provided, that 
this section and §§ 14-327 and 14-329 respectively shall not be so construed as to 
prevent druggists, physicians and persons engaged in the mechanical arts from 
adulterating liquors for medical and mechanical purposes. (1858-9, c. 57, ss. 2, 3; 
Code, s. 984; Rev., s. 3513; C. S., s. 4452.) 


§ 14-329. Manufacturing, trafficking in, transporting, or possessing 
poisonous liquors.—(a) Any person who, either individually or as an agent 
for any person, firm or corporation, shall manufacture for use as a beverage, any 
spirituous liquor which is found to contain any foreign properties or ingredients 
poisonous to the human system, shall be guilty of a felony and shall be punished 
by imprisonment in the State’s prison not less than five years, and may be fined 
in the discretion of the court. 

(Dd) Any person who, either individually or as agent for any person, firm or 
corporation, shall, knowing or having reasonable grounds to know of the poison- 
ous qualities thereof, transport for other than personal use, sell or possess for 
purpose of sale, for use as a beverage, any spirituous liquor which is found to 
contain any foreign properties or ingredients poisonous to the human system, 
shall be guilty of the felony and shall be punished by imprisonment in the State’s 
prison for not less than twelve months, and may be fined in the discretion of the 
court. 


(c) Any person who, either individually or as agent for any person, firm or 
corporation, shall transport for other than personal use, sell or possess for pur- 
pose of sale, any spirituous liquor to be used as a beverage which is found to con- 
tain any foreign properties or ingredients poisonous to the human system, shall 
be guilty of a misdemeanor and shall be punished by imprisonment for not less 
than six months, and may be fined in the discretion of the court. In prosecutions 
under this subsection and under subsection (b) above, proof of transportation of 
more than one gallon of spirituous liquor will be prima facie evidence of trans- 
portation for other than personal use, and proof of possession of more than one 
gallon of spirituous liquor will be prima facie evidence of possession for purpose 
of sale. 


(d) Any person who, either individually or as agent for any person, firm or 
corporation, shall transport or possess, for use as a beverage, any illicit spirituous 
liquor which is found to contain any foreign properties or ingredients poison- 
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ous to the human system, shall be guilty of a misdemeanor and shall be punished 
by a fine of not less than two hundred dollars ($200.00), and may be imprisoned 


in the discretion of the court: 


Provided, anyone charged under this subsection 


may show as a complete defense that the spirituous liquor in question was legally 
obtained and possessed and that he had no knowledge of the poisonous nature of 
the beverage. (1873-4, c. 180, ss. 1, 2; Code, s. 983: Rev.. s. Does neo. se4453- 


1961, c. 897.) 


What Must Be Shown to Sustain Con- 
viction.—In order for the State to sustain 
a conviction upon an indictment based on 
the provisions of this section, the State 
must show that the defendant did manu- 
facture, sell, or deal out spirituous liquors, 


ing poisonous foreign properties or ingre- 
dients in such quantity as to be injurious 
or dangerous to the human system. State 
v. Barefoot, 254 N.C. 308, 118 S.E.2d 758 
(1961), decided prior to the 1961 amend- 
ment. 


to be used as a drink or beverage, contain- 


§ 14-330. Selling or giving away liquor near political speaking .— 
If any person shall sell or give away, either directly or indirectly, any spirituous 
liquors, wine or bitters containing alcohol, within two miles of any place at 
which political public speaking shall be advertised to take place, and does take 
place, during the day on which such speaking shall take place, he shall be guilty 
of a misdemeanor, and shall be fined not less than ten dollars nor more than 
twenty dollars, or imprisoned not exceeding twenty days. (1879, c. 212: Code, 
s. 1079; Rev., s. 3528; C. S.,; s. 4454.) 


§ 14-331. Giving intoxicants to unmarried minors under seventeen 
years old.—lIf any person shall give intoxicating drinks or liquors to any un- 
married minor under the age of seventeen years; or if any person shall aid, 
assist or abet any other person in giving such drinks or liquors to such minor, 
he shall be guilty of a misdemeanor punishable by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not more than six months, or both; but 
nothing in this section shall prevent any parent or other person standing in loco 
parentis from giving or administering any such drinks or liquors to his minor 
child for medicinal purposes, nor any physician from giving or administering such 
drinks or liquors to any minor patient under his care: nor shall this section apply 
to the giving or using of wine in the administration of the sacrament. (19 15,. ie 


82; C. S., s. 4455; 1969, c. 1224, s. 7a) 


Cross Reference. — As to giving ciga- prisonment for not more than six months, 
rettes to minors, see §§ 14-313 and 14-314. or both” for “and upon conviction shall 
Editor’s Note. — The 1969 amendment be punished by fine or imprisonment in 


substituted “punishable by a fine not to ex- 


the discretion of the court” near the mid- 


ceed five hundred dollars ($500.00), im- dle of the section. 


§ 14-332. Selling or giving intoxicants to unmarried minors by 
dealers; liability for exemplary damages.—If any dealer in intoxicating 
drinks or liquors sell, or in any manner part with for a compensation therefor, 
either directly or indirecily, or give away such drinks or liquors, to any un- 
married person under the age of twenty-one years, knowing such person to be 
under the age of twenty-one years he shall be guilty of a misdemeanor; and 
such sale or giving away shall be prima facie evidence of such knowledge. Any 
person who keeps on hand intoxicating drinks or liquors for the purpose of sale 
or profit shall be considered a dealer within the meaning of this section. 

The father, or if he be dead, the mother, guardian or employer of any minor 
to whom a sale or gift shall be made in violation of this section, shall have a 
right of action in a civil suit against the person so offending by such sale or 
gift, and upon proof of such illicit sale or gift shall recover from the party so 
offending such exemplary damages as a jury may assess: Provided, that such 
assessment shall not be less than twenty-five dollars. Any person violating any 
provision of this section shall be punishable by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not more than six months, or both. (1873-4, 
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c. 68; 1881,:¢242s: Code, 'ss. 1077, 1078; ‘Revi, ss: 3524,,3525, GS. s.4456. 


1969, c. 1224, s. 9.) 


Editor’s Note. — The 1969 amendment 
added the last sentence. 

For cases under this law, see State v. 
Lawrence, 97 N.C. 492, 2 S.E. 367 (1887); 


(1889); State v. Kittelle, 110 N.C. 560, 15 
S.E. 103 (1892); Spencer v. Fisher, 158 
N.C. 264, 73 S.E. 810 (1912); Spencer v. 
Fisher, 161 N.C. 116, 76 S.E. 731 (1912). 


State v. Walker, 103 N.C. 413, 4 S.E. 582 


ARTICLE 42. 
Public Drunkenness. 


§ 14-333. Public drinking on railway passenger cars; copy of sec- 
tion to be posted.—Any person who shall publicly engage in the drinking of 
intoxicating liquors in the presence of passengers on any passenger car shall be 
guilty of a misdemeanor, and upon conviction shall be fined not less than ten 
dollars nor more than fifty dollars, or imprisoned not to exceed thirty days. 
This section shall not apply to any smoking compartment or to any closet, din- 
ing or buffet car. It shall be the duty of all railway companies to have posted 
a copy of this section in all passenger coaches used for transporting passengers 
within the State. (1907, c. 455; C. S., s. 4457.) 


§ 14-334. Public drunkenness and disorderliness.—It shall be unlaw- 
ful for any person to be drunk and disorderly in any public place or on any 
public road or street in North Carolina; person or persons convicted of a viola- 
tion hereof shall be guilty of a misdemeanor, and shall be fined not exceeding 
fifty dollars or imprisoned not exceeding thirty days in the discretion of the 
Court ClOZ). COLT TCS ee 4a At ay 


Section Not General Law Respecting 
Public Drunkenness. — See note to § 14- 
335. 

Verdict of guilty of disorderly conduct 
but not of drunkenness will not support 
conviction for drunken and disorderly con- 


duct under this section. State v. Myrick, 
203 N.C. 8, 164 S.E. 328 (1932). 

Stated in State v. Fenner, 263 N.C. 694, 
140 S.E.2d 349 (1965); Perkins v. North 
Carolina, 234 F. Supp. 333 (W.D.N.C. 
1964). 


§ 14-335. Public drunkenness.—(a) If any person shall be found drunk 
or intoxicated in any public place, he shall be guilty of a misdemeanor and upon 
conviction or plea of guilty shall be punished by a fine of not more than fifty dol- 
lars ($50.00) or by imprisonment for not more than 20 days in the county jail. 
Upon conviction for any subsequent offense under this section within a 12-month 
period he shall be punished by a fine of not more than fifty dollars ($50.00) or 
by imprisonment for not more than 20 days in the county jail or by commitment 
to the custody of the Commissioner of Correction for an indeterminate sentence 
of not less than 30 days and not more than six months. 

(b) The Commissioner of Correction or his agent shall designate the place of 
confinement within the State prison system where a person committed to the 
Commissioner’s custody under the provisions of this section shall begin service 
of the sentence. At any time during the period such person is committed to the 
custody of the Commissioner, the Commissioner or his agent may authorize his 
release under such conditions as the Commissioner or his agent may prescribe, in 
order to receive care and treatment from a specified hospital, outpatient clinic, or 
other appropriate facility or program outside the State prison system. The con- 
ditions of release may be modified or the conditional release may be revoked by 
the Commissioner or his agent at any time during the period such person is 
committed to the Commissioner’s custody, provided that the total time served in 
confinement and on conditional release shall not exceed a term of six months from 
the date of entry into the State prison system. If a conditional release is revoked, 
the revocation order shall constitute authority for any prison, parole or peace of- 
ficer to arrest such person without a warrant and return him to a facility of the 
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State prison system. The Commissioner of Correction shall require any person 
committed to his custody under the provisions of this section to serve at least 30 
days of the sentence, but this minimum term can be served in part on conditional 
release after a period of confinement. The Commissioner or his agent may dis- 
charge the person from custody at any time after service of the minimum term. 


(c) Chronic alcoholism shall be an affirmative defense to the charge of public 
drunkenness. For the purpose of this section, chronic alcoholism shall be as de- 
fined in article 7A of chapter 122. When the defense of chronic alcoholism is shown 
to the satisfaction of the trier of fact, and a judgment of not guilty by reason of 
chronic alcoholism is entered, the court may follow the treatment procedures out- 
lined in article 7A of chapter 122. (1897, c. 57; 1899, cc. 87, 208, 608, 638: 1901, 
cr 5) 1903 acer llG, 124 9523;0 758 aRev.,-$. 3733-11907, cc: 305, 785, 900, 908, 
976; 1908, c. 113; 1909, c. 46, s. 2; cc. 256, 271, 815: Pub. Loc. 1915, c. 790. 
Pub. Loc. 1917, cc. 447, 475; Pub. Loc. 1919, cc. 148, 190, 200: C. S.,'s. 4458: 
Fx. Sess. 1924, c. 5; Pub. Loc. 1927, c. 17; 1929, c. 135; Pub. Loc. POZ9 ec: 
1931, c. 219; Pub. Loc. 1931, cc. 32, 413; 1933, cc. 10, 287; 1935, c. 49, ss. 1, 4; 
ce. 207, 208, 284, 350; 1937, cc. 46, 95, 96, 203, 286, 329, 443: 1939, c. 55: 1941. 
ce. 82, 150, 334, 336; 1943, c. 268, ss. 1-3: c. 506: 1845, cc. 2lo, 254: 1947,"c: 
12, ss. 1, 2; cc. 109, 445; 1949, cc. 215, 217, 246, 891, 1154, 1193; 1951, cc. 20, 
255, 731; 1953, cc. 18, 163, 276, 363, 655, 971; 1955, cc. 30, 47, 856: 1957, cc. 
47, 88, 145, 325, 474, 512, 520, 576, 606, 721, 736, 804, 936; 1959, ce. 13, 96, 217, 
267, 403, 575, 757, 823, 907; 1961, cc. 464, 543, 545, 546, 632, 927: 1963, cc. 38, 
282, 331, 341, 410, 626, 724; 1965, cc. 39, 44, 265, 595; 1967, cc. 144, 256, 420; 


t. DOR stem ocr 7G3 1011256 ashy) 


Editor’s Note.—Chapter 1256, s. 1, Ses- 
sion Laws 1967, rewrote this section. 

Chapter 996, s. 15, Session Laws 1967 
substituted “Commissioner of Correction” 
for “Director of Prisons” and ‘“Commis- 
sioner” for “Director” throughout the sec- 
tion. 

Chapters 144, 256, 420, 661, 733, Session 
Laws 1967, had inserted or deleted the 
names of various counties in the former 
section. 

Session Laws 1967, c. 1256, s. 4, pro- 
vides: “All local public drunkenness stat- 
utes and all other laws and clauses of laws 
in conflict with this act are hereby re- 
pealed.” 

Many of the cases cited in the note be- 
low construe this section as it appeared 
prior to the 1967 amendment. 

For comment on punishment for alco- 
holism, see 44 N.C.L. Rev. 818 (1966). 

History of Section.—See State v. Dew, 
248 N.C. 188, 102 S.E.2d 774 (1958). 

And Application.—This section was in- 
tended for general application in the lo- 
calities affected. State v. Fenner, 263 N.C. 
694, 140 S.E.2d 349 (1965). 

Jurisdiction. — The offense of public 
drunkenness is within the jurisdiction of a 
justice of the peace. State v. Williams, 1 
N.C. App. 312, 161 S.E.2d 198 (1968). 

Effect of 1967 Amendment. — Chapter 
1256, Session Laws of 1967, rewriting this 
section, did not repeal the public drunken- 
ness statute, but had the effect of reducing 
and making uniform throughout the State 
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the maximum punishment for the offense 
of public drunkenness, and of establishing 
chronic alcoholism as an affirmative defense 
to the offense. State v. Pardon, 272 N.C. 
72, 157 S.E.2d 698 (1967). 

Section Punishes Public Demonstration 
of Drunkenness. — The North Carolina 
statute does not punish solely for drunk- 
enness, but rather for its public demon- 
stration. Driver v. Hinnant, 356 F.2d 761 
(4th Cir. 1966), commented on in 46 N.C.L. 
Rev. 909 (1968). 

Under this section drunkenness becomes 
a crime when, and only when, it is in a 
public place. State v. Williams, 1 N.C. App. 
312, 161 S.E.2d 198 (1968). 

“Drunk” and “intoxicated” are synony- 
mous terms. State v. Fenner, 263 N.C. 694, 
140 S.E.2d 349 (1965). 

But Not “Drunk” and “under the Influ- 
ence of Intoxicating Liquor.” — “Drunk” 
within the meaning of this section is not 
Synonymous with “under the influence of 
intoxicating liquor’ within the intent of §§ 
20-138 and 20-139. State v. Painter, 261 
N.C. 332, 134 S.E.2d 638 (1964). 

Hence, in a prosecution for public drunk- 
enness under this section, an instruction 
applying the definition of “under the in- 
fluence of intoxicating liquor’ must be held 
for prejudicial error. State v. Painter, 261 
N.C 332. 134 S.E.2d 638 (1964). 

Being Drunk Distinguished from Being 
under the [Influence of Intoxicating Bev- 
erages.—See State v. Painter, 261 N.C. 
332, 134 S.E.2d 638 (1964). 


§ 14-336 


“Drunk” or “Intoxicated”. — A person is 
“drunk” or “intoxicated” within the intent 
and meaning of this section when he 1s so 
far under the influence of intoxicating 
liquor that his passions are visibly excited 
or his judgment materially impaired, or 
when his brain is so far affected by po- 
tations of intoxicating liquor that his in- 
telligence. sense-perceptions, judgment, 
continuity of thought or of ideas, speech 
and coordination of volition with muscular 
action, or some of these faculties or pro- 
cesses are materially impaired. This is the 
definition of “drunk” or “intoxicated” rec- 
ognized in common speech, in ordinary ex- 
perience, and in judicial decisions. State v. 
Bainterwec61 se N.Gss2eeloe eon cdamo3s 
(1964). 

Where the judge defined “public place,” 
“drunk,” and “intoxicated or intoxication” 
in strict accord with the definitions ap- 
pearing in Black’s Law Dictionary, and 
applied these definitions to the facts in the 
case, there was no error. State v. Fenner, 
263 N.C. 694, 140 S.E.2d 349 (1965). 


“Public Place”’.—As used in statutes re- 
lating to drunkenness, “public place” 
means a place which in point of fact is 
public as distinguished from private, but 
not necessarily a place devoted solely to 
the uses of the public, a place that is 
visited by many persons and to which the 
neighboring public may have resort, a place 
which is accessible to the public and visited 
by many persons. State v. Fenner, 263 
N.C. 694, 140 S.E.2d 349 (1965). 

A mercantile establishment and_ the 
premises thereof is a public place during 
business hours when customers are com- 
ing and going. State v. Fenner, 263 N.C. 
694, 140 S.E.2d 349 (1965). 

Arrest without Warrant. — Where an 
officer sees a person intoxicated at a pub- 
lic bar, the officer may arrest such person 
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without a warrant for violation of this sec- 
tion, and such person’s assault upon the 
officer cannot be excused on the ground 
that the arrest was unlawful and that he 
had the right to defend himself against 
such arrest. State v. Shirlen, 269 N.C. 695, 
153 S.E.2d 364 (1967). 

Sufficiency of Warrant. — A warrant 
charging that defendant did “unlawfully 
and wilfully appear off of his premises in a 
drunken condition” is insufficient to charge 
the offense of public drunkenness pro- 
scribed by this section, since it fails to 
charge that defendant was in a public place. 
State v. Williams, 1 N.C. App. 312, 161 
S.E.2d 198 (1968). 

Chronic Alcoholism.—See Driver v. Hin- 
nant, 356 F.2d 761 (4th Cir. 1966), com- 
mented on in 46 N.C.L. Rev. 909 (1968). 


Burden.— Before the State is entitled to 
a conviction within the intent and meaning 
of this section, 1t must satisfy the jury be- 
yond a reasonable doubt from the evidence 
that defendant was drunk or intoxicated in 
a public place. State v. Painter, 261 N.C. 
Se (bE) Gol ral (eke) CE) 

Sufficiency of Warrant. — See State v. 
Raynor, 235 N.C. 184, 69 S.E.2d 155 
(1952). 

Punishment.—See State v. Stephenson, 
240° N.Gis5 231, 0100) (SF edleae Te (esr 
Stateuves Drivetru ch2mN © 0c ml Somoreed 
208 (1964). 

Applied in Moser v. Fulk, 237 N.C. 302, 
74 S.E.2d 729 (1953); In re Bentley, 240 
N.C. 112, 81 S.E.2d 206 (1954); State v. 
Mobley, 240 N.C. 476, 83 S.E.2d 100 
(1954); State v. Best, 267 N.C. 435, 148 
S.E.2d 261 (1966); State v. Sutton, 3 N.C. 
App. 221, 164 S.E.2d 405 (1968); State v. 
Sutton, 3 N.C. App. 230, 164 S:E.2d 392 
(1968). 

Stated in Perkins v. North Carolina, 234 
F. Supp. 333 (W.D.N.C. 1964). 


ARTICLE 43. 


Vagrants and Tramps. 


§ 14-336. Persons classed as vagrants. — If any person shall come 
within any of the following classes, he shall be deemed a vagrant, and shall be 
fined not exceeding fifty dollars or imprisoned not exceeding thirty days: Pro- 
vided, however, that this limitation of punishment shall not be binding except 
in cases of a first offense, and in all other cases such person shall be guilty of a 
misdemeanor punishable by a fine not to exceed five hundred dollars ($500.00), 
imprisonment for not more than six months, or both. The classes are: 


(1) Persons wandering or strolling about in idleness who are able to work and 
have no property to support them. 

(2) Persons leading an idle, immoral or profligate life, who have no property 
to support them and who are able to work and do not work. 

(3) All persons able to work having no property to support them and who 
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have not some visible and known means of a fair, honest and reputable 


livelihood. 


(4) Persons having a fixed abode who have no visible property to support 
them and who live by stealing or by trading in, bartering for or buy- 


ing stolen property. - 


(5) Professional gamblers living in idleness. 

(6) All able-bodied men having no other visible means of support who shall 
live in idleness upon the wages or earnings of their mother, wife or 
minor children, except of male children over eighteen years old. 


(7) Keepers and inmates of bawdy houses, assignation houses, lewd and dis- 
orderly houses, and other places where illegal sexual intercourse is 
habitually carried on: Provided, that nothing here is intended or shall 
be construed as abolishing the crime of keeping a bawdy house, or 
lessening the punishment by law for such crime. (1905, c. 391; Rev., 
e090 AM ce 1012 sel O13 MiereZ 5719155 co Le Coes is2 4459 ; 


19697671224) s¥21.) 


Cross Reference. — As to prostitution, 
see § 14-203. 
Editor’s Note. — The 1969 amendment 


substituted, in the opening paragraph, the 
language beginning “shall be guilty of a 
misdemeanor” for “may be fined or im- 
prisoned, or both, in the discretion of the 
SOUT 
Constitutionality—See Wheeler v. Good- 
man, 298 F. Supp. 935 (W.D.N.C. 1969). 
Injunctive Relief Against Provisions of 
This Section—See Wheeler v. Goodman, 
298 F. Supp. 935 (W.D.N.C. 1969). 
Insufficient Warrant.—A warrant charg- 
ing defendant with living in the county 
without visible means of support and with- 
out working is insufficient to charge de- 
fendant with vagrancy. State v. Harris, 
229 N.C. 413, 50 S.E.2d 1 (1948). 
Amendment to Warrant.—Where a war- 
rant in a criminal action charges the de- 
fendant with “being a vagrant,” it is within 
the discretion of the judge to allow an 
amendment specifying the particular act 
under which it has been issued; and while 
it is the better practice to reduce the 
amendment to writing at the time, the 
order is self-executing, and failure to do 
so does not destroy its legal effect. State 
v. Walker, 179 N.C. 730, 102 S.E. 404 
(1920). See State v. Price, 175 N.C. 804, 
95 S.E. 478 (1918). 





Admissibility of Evidence—By express 
statutory provision (§ 14-188), the repu- 
tation that a house is kept as a bawdy 
house may be received in evidence on the 
trial of a person for keeping one, under 
an indictment for vagrancy, etc., and the 
statute is constitutional and valid. State v. 
Price, 175 N.C. 804, 95 S.E. 478 (1918). 

Sufficiency of Evidence.—Evidence in a 
prosecution under this section held insuffi- 
cient to support a conviction. State v. 
Oldham, 224 N.C. 415, 30 S.E.2d 318 (1944). 

Testimony by officers that defendant, a 
cripple, had no known occupation was not 
sufficient to support a finding that the de- 
fendant was a vagrant where there was 
positive evidence that defendant had a 
home and possessed ready cash State v. 
Millner, 240 N.C. 602, 83 S.E.2d 546 
(1954). 

Imposition of Wrong Sentence.—Where 
a conviction for vagrancy has_ been 
legally had under this section, and the 
sentence has been imposed of imprison- 
ment for twelve months allowed under § 
14-208, the case will be remanded for the 
imposition of the proper sentence. State 
v. Walker, 179 N.C, 730, 102 S.E. 404 
(1920). 


§ 14-337. Police officers to furnish list of disorderly houses; in- 
mates competent and compellable to testify.—It shall be the duty of the 
chief of police, marshal, constable or other chief ministerial officer of each city 
and town in this State to furnish every thirty days to the police justice, recorder, 
mayor or other trial officer of such city or town a list of the bawdy, assignation, 
lewd and disorderly houses and other places where illegal sexual intercourse 
is carried on, together with the names of the keepers and inmates of such houses 
and places, in such city or town; and it shall be the duty of such police justice, 
recorder, mayor or other trial officer, upon the filing of such list, to issue his 
warrant for the persons declared in subdivision seven of § 14-336 to be vagrants, 
and to punish in accordance with the provisions of that section such of them 
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as may be found guilty. In all trials under said subdivision seven of § 14-336 
any keeper or inmate of any of the houses or places named, or his employees, 
shall be competent and compellable to give evidence of the character and nature 
of such house or place and of the character and acts of the keepers and inmates 
thereof; but the person so testifying shall not be prosecuted or punished for 
the commission of any crime about which he shall have been required to testify. 

If any chief of police, marshal, constable or other chief ministerial officer of 
any city or town shall fail to furnish the list of houses and places provided 
for in this section, or shall suppress the name of any person whom he is re- 
quired herein to report, he shall be guilty of a misdemeanor, and upon conviction 
shall be fined or imprisoned, or both, at the discretion of the court. (1907, 
CulO essed, 33°C. 9,,,5..4400.) 


to any minor under the age of fourteen years, or to any blind person. (1879, 
C. 198, S8.- LyoteeG. Codes asec eae oo: 3831, 3833; 1897, c. 268; Rev., s. 


Cross Reference.—As to release for good 
behavior of one committed to house of 
correction, see § 153-221. 


§ 14-339. Trespassing and the carrying of dangerous weapons by 
tramps.—If any tramp shall enter any dwelling house or kindle any fire on 
the land of another without the consent of the owner or occupant thereof, or 
shall kindle a fire on any highway, or shall be found carrying any firearm or 
other dangerous weapon, or shall threaten to do any injury to the person, or 
to the real or personal estate, of another, he shall be guilty of a misdemeanor 
punishable by a fine not to exceed five hundred dollars ($500.00), imprisonment 
for not more than six months, or both. (1879) 6°198's-2"' Code, 3.738208 Rev., 
s. 3736;-C. S., s. 4462; 1969: «. 1224, s. 18.) 


Editor’s Note. — The 1969 amendment tion for “punished by imprisonment, at the 
substituted the language beginning “guilty discretion of the court, not to exceed twelve 
of a misdemeanor” at the end of the sec- months.” 


§ 14-340. Malicious injuries by tramps to persons and property.— 
If any tramp shall willfully and maliciously do any injury to the person, or to 
the real or personal estate, of another, he shall be punished by imprisonment, 
at the discretion of the court, not to exceed three years. (1879, c. 198, s. 3; 
Code, s. 3830; Rev., s. 3737; C. S., s. 4463.) 


§ 14-341. Arrest of tramps by persons who are not officers.—Any 
person, upon a view of any offense described in 8§ 14-338 through 14-340, shail 
cause the offender to be arrested upon a warrant and taken before some justice 
of the peace, or he may apprehend the offender and take him before a justice 
of the peace, for examination, and, on his conviction, he shall be entitled to the 
ea as a sheriff. (1879, c. 198, s. 5: Code,is,3832:. Rev. 3.37383 Cree 
S. ‘) 
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ARTICLE 44 


Regulation of Sales. 


§ 14-342. Selling or offering to sell meat of diseased animals.—lIf 
any person shall knowingly and willfully slaughter any diseased animal and sell 
or offer for sale any of the meat of such diseased animal for human consumption, 
or if any person knows that the meat offered for sale or sold for human con- 
sumption by him is that of a diseased animal, he shall be guilty of a misde- 
meanor, and shall be fined or imprisoned, or both, in the discretion of the court. 


(1905, c. 303; Rev., s. 3442; C. S., s. 4465.) 


14-343. Unauthorized dealing in railroad tickets.—If any person 
shall sell or deal in tickets issued by any railroad company, unless he is a duly 
authorized agent of the railroad company, or shall refuse upon demand to exhibit 
his authority to sell or deal in such tickets, he shall be guilty of a misdemeanor 
punishable by a fine not to exceed five hundred dollars ($500.00), imprisonment 
for not more than six months, or both. (1895, c. 83, s. 1; Rev., s. 3764; C. S., s. 
4466 ; 1969, c. 1224, s. 1.) 

Editor’s Note. — The 1969 amendment 
added, at the end of the section, “punish- 
able by a fine not to exceed five hundred 


dollars ($500.00), imprisonment for not 
more than six months, or both.” 


§ 14-344. Sale of athletic contest tickets in excess of printed price. 
—It shall be unlawful for any person, firm or corporation to sell or offer for sale 
any ticket of admission to any baseball, basketball, football game or other athletic 
contest of any kind in excess of the sale price written or printed on such ticket or 
tickets. Any person, firm or corporation violating any provision of this section 
shall be guilty of a misdemeanor punishable by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not more than six months, or both. (1941, 
C50. 1969 -c..1224.5.:5.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment in the last sentence. 


§ 14-345. Sale of cotton at night under certain conditions.—If any 
person shall buy, sell, deliver or receive, for a price, or for any reward whatever, 
any cotton in the seed, or any unpacked lint cotton, brought or carried in a 
basket, hamper or sheet, or in any mode where the quantity is less than what is 
usually baled, or where the cotton is not baled, between the hours of sunset 
and sunrise, such person so offending shall be guilty of a misdemeanor punishable 
by a fine not to exceed five hundred dollars ($500.00), imprisonment for not 
more than six months, or both. (1873-4, c. 62; 1874-5, c. 70; Code, s. 1006; 
1905, e417 ; Revs. 3813; CaSy 84467) 1969, ¢8:1224))s..1.) 

Local Modification.— Mecklenburg, Nash: dollars ($500.00), imprisonment for not 
C.S. 4467. more than six months, or both.” 


Editor’s Note. — The 1969 amendment 
added, at the end of the section, “punish- 
able by a fine not to exceed five hundred 


Cited in State v. Moore, 104 N.C. 714, 
10 S.E. 143 (1889); State v. Yarboro, 194 
N.C. 498, 140 S.E. 216 (1927). 


§ 14-346. Sale of convict-made goods prohibited. — (a) It shall be 
unlawful to sell or to offer for sale anywhere within the State of North Carolina 
any articles or commodities manufactured or produced, wholly or in part, in this 
State or elsewhere by convicts or prisoners, except 


(1) Articles or commodities manufactured or produced by convicts on pro- 
bation or parole or prisoners released part time for regular employ- 
ment in the free community, and 

(2) Products of agricultural or forestry enterprises or quarrying or mining 
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operations in which inmates of any penal or correctional institution 
of this State are employed, and 

(3) Articles and commodities manutactured or produced in any penal or 
correctional] institution of this State for sale to departments, institu- 
tions, and agencies supported in whole or in part by the State, or 
to any political subdivision of this State, for the use of these de- 
partments, institutions, agencies, and political subdivisions of the 
State and not for resale, and 

(4) Articles of handicraft made by the inmates of any penal or correctional 
institution of this State during their leisure hours and with their own 
materials. 


(b) Any person, firm or corporation selling, undertaking to sell, or offering 
for sale any prison-made or convict-made goods, wares or merchandise, any- 
where within the State, in violation of the provisions of this section, shall be 
guilty of a misdemeanor punishable by a fine not to exceed five hundred dollars 
($500.00), imprisonment for not more than six months, or both. Each sale or 
offer to sell, in violation of the provisions of this section, shall constitute a separate 
oitense.. (1933, ¢.-146, ss 1-41959) ci 170,."S) 1 1969 "ek 1224s) 4.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions as to punishment 
in the first sentence of subsection (b). 


§ 14-346.1. Sale of bay rum.—lIt shall be unlawful for any person, firm 
or corporation to sell or offer for sale any bay rum in the State of North Caro- 
lina, or to cause any delivery of bay rum to be made in the State of North Caro- 
lina pursuant to any sale thereof, except: 


(1) When such sale is made to a pharmacy or drugstore, supervised by a 
person licensed as a pharmacist or assistant pharmacist as described 
in G.S. 90-71 ; a : 

(2) When such sale is made pursuant to a prescription of some duly li- 
censed physician, or 

(3) When such sale is made to a duly licensed barber for use in the course 
of treatments given or services performed in a barbershop, and not 
for resale. 


Any person who violates any provision of this section shall be guilty of a mis- 
demeanor punishable by a fine not exceeding five hundred dollars ($500.00), im- 
prisonment for not more than six months, or both. 

The provisions of this section shall not apply to the following counties: Anson, 
Beaufort, Bertie, Brunswick, Burke, Camden, Caswell, Columbus, Craven, Cur- 
rituck, Dare, Duplin, Edgecombe, Forsyth, Franklin, Gates, Greene, Halifax, 
Harnett, Hertford, Hoke, Hyde, Johnston, Lenoir, Lincoln, Martin, Moore, 
Nash, New Hanover, Northampton, Onslow, Pasquotank, Pender, Perquimans, 
Pitt, Randolph, Robeson, Stanly, Tyrrell and Wilson. (1951, c. 1096; 1953, cc. 
179, 181, 411; 1955, c. 947; 1959, ¢. 1300; 1963, c. 260; 1967, c. 746; 1969, c. 


1224, s. 19.) 
Editor’s Note. — The 1967 amendment The 1969 amendment rewrote the next- 

deleted “Rutherford” from the list. of to-last paragraph. 

counties, 


§ 14-346.2. Sale of certain articles on Sunday prohibited; coun- 
ties excepted.—Any person, firm or corporation who engages on Sunday in 
the business of selling, or sells or offers for sale on such day, clothing and wear- 
ing apparel, clothing accessories, furniture, home, business or office furnishings, 
household, business or office appliances, hardware, tools, paints, building and lum- 
ber supply materials, jewelry, silverware, watches, clocks, luggage, musical in- 
struments or recordings, shall be guilty of a misdemeanor punishable by a fine 


568 


§ 14-347 


Cu. 14. CriminaL Law 


§ 14-347 


not to exceed five hundred dollars ($500.00), imprisonment for not more than 


six months, or both. 


Each separate sale or offer to sell shall constitute a separate offense: Pro- 
vided this section shall not be applicable to Avery, Brunswick, Camden, Carteret, 


Cherokee, Clay, Currituck, Dare, Graham, Haywood, Henderson, 


Hyde, Jack- 


son, Macon, Madison, Mitchell, New Hanover, Pamlico, Pender, Polk, Swain, 
Transylvania, Watauga, Wilkes and Yancey counties. (1961, c. 1156; 1963, c. 


ASS E969, ¢:/1224 cond ay 


Editor’s Note. — The 1963 amenda- 
tory act provides that it shall not apply 
to Chimney Rock township of Rutherford 
County, Colly township of Bladen County 
or Edneyville township of Henderson 
County, or to facilities within the right- 
of-way of the Blue Ridge Parkway in 
Ashe, Alleghany and Watauga counties, 
or to Blowing Rock township of Watauga 
County. The act further provides that: 

“The areas that are exempted from this 
act by the foregoing provisions are so ex- 
empted upon the classification of such 
areas as resort or tourist areas, the Gen- 
eral Assembly recognizing that different 
considerations apply to such areas. By 
exempting from this act the General As- 
sembly hereby classifies such areas as re- 
sort or tourist areas.” 

The 1969 amendment rewrote the pro- 
visions of the first sentence relating to 
punishment. 

For case law survey on blue laws. see 
41 N.C.L. Rev. 431 (1963). 

For an article on local legislation in the 
General Assembly discussing this section, 
see 45 N.C.L. Rev. 340 (1967). 


Constitutionality.—The 1963 amendment 
is not general because it does not apply to 
and operate uniformly on all members of 
any class of persons, places or things re- 
quiring legislation peculiar to itself in 
matters covered by the law. On the con- 
trary, it applies to and operates only on 
merchants in designated counties or por- 
tions thereof and not on similarly situated 
merchants in other counties or portions 
thereof and no reasonable basis exists for 
the attempted classification of the ex- 
empted counties or portions thereof as re- 
sort areas or tourist areas; hence, the 1963 
amendment must be considered a local and 
special act in violation of N.C. Const., 
Art. II, § 29, and therefore void. Treasure 
City of Fayetteville, Inc. v. Clark, 261 N.C. 
130, 134 S.E.2d 97 (1964). 

For constitutionality of section prior to 
the 1963 amendment, see GLI. Surplus 
Store, Inc. v. Hunter, 257 N.C. 206, 125 
S.E.2d 764 (1962). 

Cited in High Point Surplus Co. v. Pleas- 
ants, 264 N.C. 650, 142 S.E.2d 697 (1965). 


ARTICLE 45. 


Regulation of Employer and Employee. 


§ 14-347. Enticing servant to leave master.—If any person shall en- 
tice, persuade and procure any servant by indenture, or any servant who shall 
have contracted in writing or orally to serve his employer, to leave unlawfully 
the service of his master or employer ; or if any person shall knowingly and un- 


lawfully harbor and detain, 


in his own service and from the service of his 


master or employer, any servant who shall unlawfully leave the service of such 
master or employer, then, in either case, such person and servant shall be guilty 
of a misdemeanor and shall be fined not exceeding one hundrd dollars or im- 


prisoned not exceeding six months. 


(1866, c. 58; 1866-7, c. 124; 1881, c. 303; 


Code, ss. 3119, 3120; Rev., s. 3365; C. S., s. 4469.) 


Cross Reference.—As to a similar provi- 
sion in the case of landlord and tenant or 
cropper, see § 14-359. 

In General. — The offense was not 
known to the common law, State v. Rice, 
76 N.C. 194 (1877). The section applies 
only where there has been an enticement, 
and not where a servant merely leaves his 
employer, even though such leaving is in 
violation of a contract between the parties. 
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State v. Daniel, 89 N.C. 553 (1883). Nor 
does the section apply to the parent of a 
minor child who commands such child to 
quit employment. State v. Anderson, 104 
N.C. 771, 10 S.E. 47 (1889). But if a minor 
is induced to leave his employment by 
a stranger, not in loco parentis, such 
stranger is amenable to action under this 
section. State v. Harwood, 104 N.C. 724, 
10 S.E 171 (1889). The section does not 


-§ 14-348 


apply where a mere contract to serve, not 
entered into, has been made. Sears v. 
Whitaker, 136 N.C. 37, 48 S.E. 517 (1904); 
State vi Holly weiss oe NE G2 839.5167 Sib A853 
(1910). 

A tenant or cropper of another is not 
his servant, within the meaning of this 
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Sufficiency of Indictment. — It is not 
necessary to specify whether the contract 
is oral or written, nor the means by which 
the enticing was accomplished. State v. 
Harwood, 104 N.C. 724, 10 S.E. 171 (1889). 

Cited in Haskins v. Royster, 70 N.C. 
601 (1874). 


section. State v. Etheridge, 169 N.C. 263, 
84 S.E. 264 (1915). 


§ 14-348. Local: Hiring servant who has unlawfully left employer. 
—If any person shall knowingly hire, employ, harbor or detain in his own service 
any servant, employee, tenant, or wage hand of any other person, who shall have 
contracted in writing, or orally, for a fixed period of time to serve his employer, 
and who shall have left the service of his employer in violation of his contract, 
he shall be guilty of a misdemeanor, and shall be civilly liable in damages to the 
party so aggrieved. This section shall apply to the following counties: Beaufort, 
Caswell, Edgecombe, Granville, Guilford, Halifax, Hertford, Pender, Person, 
Pitt, Richmond, Vance, Wake, Warren, Washington and Wayne. Any person 
violating any provision of this section shall be punishable by a fine not to exceed 
five hundred dollars ($500.00), imprisonment for not more than six months, or 
both. (1901, c. 682; 1903, c. 365; Rev., s. 3374; 1907, c. 238, s. 2; c. 402; 1919, c. 
274; C. S., s. 4470; 1969, c. 1224, s. 9.) 

Cross Reference. — As to employing 
tenant or cropper who has unlawfully vio- 
lated a contract with his landlord, see § 
14-358. 


Editor’s Note. — The 1969 amendment 
added the last sentence. 


§ 14-349. Enticing seamen from vessel.—If any person shall induce 
any seaman, in the employment of any domestic or foreign vessel, in any of the 
ports of North Carolina, to leave any such vessel before his term of service shall 
have expired, he shall be guilty of a misdemeanor, and shall be fined not exceed- 
ing fifty dollars, or imprisoned not exceeding thirty days. (1879, c. 219, s. 1; 
1831 je, 256; shes Codé“sy1 108 Reviises0oo: ©. Speed4 ad} 


§ 14-350. Secreting or harboring deserting seamen.—lIf any person 
shall secrete or harbor any seaman who has deserted from any domestic or foreign 
vessel, knowing that such seaman has deserted, he shall be guilty of a misdemeanor, 
and shall be fined not exceeding fifty dollars or imprisoned not exceeding thirty 
days; and if such seaman be found concealed or secreted by any person on his 
premises, such concealment and secretion shall be deemed prima facie evidence 
that such person knew that such seaman was a deserter. (1879, c. 219, s. 2; 1881, 
c. 256; s*2; Code,'s,. 1109s) Rev; s. 3556; C2 S.s? 44727) 

Cited in State v. Barrett, 138 N.C. 630, 
50 S.E. 506 (1905). 


§ 14-351. Search warrants for deserting seamen.—lIf any credible 
witness shall complain, upon oath before any justice of the peace, that any person 
has concealed on his premises any seaman who has deserted from any such do- 
mestic or foreign vessel, it shall be lawful for such justice to grant a search war- 
rant to be executed within the limits of his county to any proper officer, authoriz- 
ing him to search for such seaman, and to arrest the person on whose premises he 
may be found; and the person on whose premises such seaman shall be found 
shall be adjudged to pay the costs of the search warrant, if on examination it 
shall appear that such seaman was secreted or concealed by such person; other- 
wise the costs shall be paid by the party making the complaint. (1881, c. 256, s. 
3;-Code so lli) = Rey sg. 3557... CS. 5 A4n5,) 


§ 14-352. Appeal in cases of deserting seamen regulated.—lIn all 
cases arising under §§ 14-349 through 14-351, if any appeal is prayed by either 
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party at the time of the trial, it shall be granted; but no appeal shall be granted 
by any justice at any time after the final hearing of the case. In case an appeal is 
prayed at the trial, it shall be the duty of the justice to proceed immediately to re- 
duce to writing the testimony of any witness whose testimony is material (if 
such witness shall be master, officer or seaman on board of any vessel), in the 
presence of the adverse party, who may cross-question such witness, which testi- 
mony shall be subscribed by such witness and returned by the justice with the 
papers in the case; and on the hearing in the appellate court, the testimony so 
taken and reduced to writing by the justice shall be read, heard and accepted as 
the true and lawful testimony of such witness, as if such person were in person 
present to give evidence. For reducing such testimony to writing the justice shall 
receive the same fees as are allowed for taking depositions. (1881, c. 256, ss. 4, 5; 
Codey] 11 aReyers:, 35585 Ch Sus) 4474.) 


§ 14-353. Influencing agents and servants in violating duties owed 
employers.—Any person who gives, offers or promises to an agent, employee or 
servant any gift or gratuity whatever with intent to influence his action in rela- 
tion to his principal’s, employer’s or master’s business; any agent, employee or 
servant who requests or accepts a gift or gratuity or a promise to make a gift or 
to do an act beneficial to himself, under an agreement or with an understanding 
that he shall act in any particular manner in relation to his principal’s, employer’s 
or master’s business; any agent, employee or servant who, being authorized to 
procure materials, supplies or other articles either by purchase or contract for his 
principal, employer or master, or to employ service or labor for his principal, em- 
ployer or master, receives, directly or indirectly, for himself or for another, a 
commission, discount or bonus from the person who makes such sale or contract, 
or furnishes such materials, supplies or other articles, or from a person who ren- 
ders such service or labor; and any person who gives or offers such an agent, em- 
ployee or servant such commission, discount or bonus, shall be guilty of a mis- 
demeanor punishable by a fine not to exceed five hundred dollars ($500.00), im- 
prisonment for not more than six months, or both. Leet o. si0 ls CoS. s. 
4475 ; 1969, c. 1224, s. 6.) 


Editor’s Note. — The 1969 amendment 
substituted, at the end of the section, the 
present provisions as to punishment for 
a provision for punishment in the discre- 
tion of the court. 

For list of articles respecting acts pro- 
hibited by this section and similar statutes, 
and “commercial bribery” and influencing 
of employees, see State v. Brewer, 258 
N.C. 533, 129 S.E.2d 262 (1963). 

The first two parts of this section are 
divisible and separable from the remainder 
of the statute. State v. Brewer, 258 N.C. 
533, 129 S.E.2d 262 (1963). 

And Are Constitutional.—The first two 
parts of this section are not repugnant to 
the “due process of law” clause of the 
Fourteenth Amendment’ to the United 
States Constitution, and to “the law of 
the land” clause of Const., Art. 1, § 17, and 
are a reasonable and proper exercise of 
the police power of the State. State v. 
Brewer, 258 N.C. 533, 129 S.E.2d 262 
(1963). 

And Sufficiently Clear.—The acts pro- 
hibited in the first clause of this section 
are stated in words sufficiently explicit, 
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clear and definite to inform any man of 
ordinary intelligence what conduct on his 
part will render him liable to its penalties. 
State v. Brewer, 258 N.C. 533, 129 S.E.2d 


262 (1963). 
Although the second clause of this sec- 
tion employs general terms, the words 


used are sufficiently explicit and definite 
to convey to any man of ordinary intelli- 
gence and understanding an adequate de- 
scription of the prohibited act or acts, and 
to inform him of what conduct on his part 
will render him liable to its penalties. 
State v. Brewer, 258 N.C. 533, 129 S.E.2d 
262 (1963). 

A violation of this section is not a ma- 
licious misdemeanor. State v Brewer, 258 
N.C. 533, 129 S.E.2d 262 (1963). 

A violation of the first clause of this 
section is related to unfair trade practices, 
and is an unfair method of competition. 
State v. Brewer, 258 N.C. 533, 129 S.E.2d 
262 (1963). 

And Is Commonly Called “Commercial 
Bribery.”—If a person does the prohibited 
act or acts specified in the first clause of 
this section with the intent explicitly stated 


§ 14-354 
therein, he is guilty of what is commonly 
called ‘commercial bribery.” State  v. 
Brewer, 258 N.C. 533, 129 S.E.2d 262 
(1963). 


Such Practices Are Generally Prohib- 
ited.—There is general agreement that 
where an agent or employee receives 
money or other considerations from a 
person in return for the agent’s or em- 
ployee’s efforts to further that person’s 
interest in business dealings between him 
and the principal or employer, such an 
act or acts on the part of the agent or 
employee and on the part of the person 
who gives the money or other considera- 
tion is an essential element of the offense. 
prohibited. State v. Brewer, 258 N.C. 533, 
129 S.E.2d 262 (1963). 


The intent specified in the first clause 
of this section is an essentia) element of 
the offense. State v. Brewer, 258 N.C. 
533, 129 S.E.2d 262 (1963). 


As Is Agreement or Understanding in 
Second Clause.—The agreement or under- 
standing in the second clause of this sec- 
tion is an essential element of the offense 
State v. Brewer, 258 N.C. 533, 129 S.E.2d 
262 (1963). 

First Clause Does Not Prohibit Custom- 
ary Tipping.—A contention that the lan- 
guage of the first clause of this section 
is so broad as to prohibit the customary 


habit of tipping is untenable. State v. 
Brewer, 258 N.C. 533, 129 S.E.2d 262 
(1963). 


Since Tipping Lacks Intent to Influence. 
—Customary tipping is in obedience to 
custom or in appreciation of service. and 
is done with no intent to influence the 
action of the person receiving the tip in 
relation to his or her employer’s business, 
and as to tipping done in such a manner 


the statute is not applicable. State v. 
Brewer, 258 N.C. 533, 129 S.E.2d 262 
(1963). 


But If Such Intent Is Present, Tipping 


§ 14-354. Witness required to 
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May Be Violation.—It is possible that a 
person by tipping an agent, servant or em- 
ployee with the intent specified in the 
first clause of this section could bring 
himself within its penalties, eg., by giv- 
ing substantial amounts or considerations 
and calling them tips. State v. Brewer, 
258 N.C. 533, 129 S.E.2d 262 (1963). 

Second Clause Is Intended to Prohibit 
Disloyalty by Employees.—The plain in- 
tent and purpose of the second clause ot 
this section is to prohibit any agent, em- 
ployee or servant from being disloyal and 
unfaithful to his principal, employer or 
master. State v. Brewer, 258 N.C. 533, 129 
S.E.2d 262 (1963). 

The third and fourth parts of this sec- 
tion refer to a commission, discount or 
bonus received by any agent, employee 
or servant under the circumstances therein 
specified, and to any person who gives or 
offers such an agent, employee, or ser- 
vant such commission, discount or bonus. 
State v. Brewer, 258 N.C. 533, 129 S.E.2d 
262 (1963). 


Parties to Prohibited Acts Generally 
Only Witnesses.—The activities necessary 
to accomplish the offenses prohibited by 
this section and similar statutes, require 
no violence, embody no traces in lasting 
form, and frequently, if not almost en- 
tirely, have no witnesses other than per- 
sons implicated or potentially implicated. 
State v. Brewer, 258 N.C. 533, 129 S.E.2d 
262 (1963). 


Failure to Prove Conspiracy Does Not 
Bar Conviction of Substantive Offense.— 
Although the State failed to prove that one 
of the defendants was one of the con- 
spirators and was guilty of the con- 
spiracy alleged against him in one count 
in the indictment, he could still be con- 
victed of the substantive offenses com- 
mitted by him in violation of this section, 
as charged against him in other counts. 
State v. Brewer, 258 N.C. 533, 129 S.E.2d 
262 (1963). 


give self-criminating evidence; no 


suit or prosecution to be founded thereon.—No person shall be excused 
from attending, testifying or producing books, papers, contracts, agreements and 
other documents before any court, or in obedience to the subpoena of any court, 
having jurisdiction of the crime denounced in § 14-353, on the ground or for the 
reason that the testimony or evidence, documentary or otherwise, required of him 
may tend to incriminate him or to subject him to a penalty or to a forfeiture; but 
no person shall be liable to any suit or prosecution, civil or criminal, for or on 
account of any transaction, matter or thing concerning which he may testify or 
produce evidence, documentary or otherwise, before such court or in obedience 
to its subpoena or in any such case or proceeding: Provided, that no person so 
testifying or producing any such books, papers, contracts, agreements or other 
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documents shall be exempted from prosecution and punishment for perjury com- 
mitted in so testifying. (1913, c. 190, s.2; C. S., s. 4476.) 

Cross References.—As to constitutional Editor’s Note.—For an article discuss- 
provisions against self-criminating evidence, ing the limits to self-incrimination, see 15 
see N.C. Const., Art. I, § 11, and note N.C.L. Rev. 229. 
thereto, and the United States Constitu- Stated in State v. Brewer, 258 N.C. 533, 
tion, Amendment V. 129 S.E.2d 262 (1963). 


§ 14-355. Blacklisting employees.—If any person, agent, company or 
corporation, after having discharged any employee from his or its service, shall 
prevent or attempt to prevent, by word or writing of any kind, such discharged 
employee from obtaining employment with any other person, company or cor- 
poration, such person, agent or corporation shall be guilty of a misdemeanor and 
shall be punished by a fine not exceeding five hundred dollars; and such person, 
agent, company or corporation shall be liable in penal damages to such discharged 
person, to be recovered by civil action. This section shall not be construed as pro- 
hibiting any person or agent of any company or corporation from furnishing in 
writing, upon request, any other person, company or corporation to whom such 
discharged person or employee has applied for employment, a truthful statement 
of the reason for such discharge. (1909, c. 858, s. 1; C. S., s. 4477.) 


Intent of Section—This section was in- 
tended to correct the abuse under the 
common law of statements made concern- 
ing a discharged employee out of malice, 
where damages for the loss of employment 
were difficult of admeasurement; and un- 
der the provisions of the act a statement 
made as to the standing of the discharged 
employee is not privileged, if made mali- 
ciously. Seward v. Receivers of Seaboard 
Anreiihes Ry. SusgrNiG> 241) 75S: Ew 34 
(1912). 

Remedial Provisions. — The provisions 
of this section and § 14-356 are remedial 
and do not put the burden upon the plain- 
tiff of showing either malice or actual dam- 
ages. Goins v. Sargent, 196 N.C. 478, 146 
S.E. 131 (1929). 

What Constitutes a Violation. — Where 
an employer has discharged his employee 


for being a member of a lawful association 
of like employees, and has advised others, 
without a request from them, who would 
have engaged the services of such em- 
ployee that he would not sell his product 
to them should they employ him, and thus 
has prevented the discharged employee 
from getting employment within the State, 
and forced him to obtain employment in 
another state, depriving him of his living 
at home here with his family, etc., the em- 
ployee is entitled to recover damages in 
his civil action against his former em- 
ployer, and a demurrer ore tenus to a com- 
plaint setting forth this cause of action is 
bad. Goins v. Sargent, 196 N.C. 478, 146 
S.E. 131 (1929). 

Cited in Scott v. Burlington Mills Corp., 
245 N.C. 100, 95 S.E.2d 273 (1956). 


§ 14-356. Conspiring to blacklist employees.—It shall be unlawful 


for two or more persons to agree together to blacklist any discharged employee or 
to attempt, by words or writing or any other means whatever, to prevent such 
discharged employee, or any employee who may have voluntarily left the service 
of his employer, from obtaining employment with any other person or company. 
Persons violating the provisions of this section shall be guilty of a misdemeanor 
and shall be fined or imprisoned, or both, at the discretion of the court. (1909, 
c. 858, s. 2; C.S., s. 4478.) 

Editor’s Note.—See note to § 14-355. 

For comment on criminal conspiracy in 
North Carolina, see 39 N.C.L. Rev. 422 
(1962). 


Cited in Phelps Dodge Corp. v. NLRB, 
Miso ts Clon Ct 845,, 85°\L. «Ed: 
1271, 133 A.L.R. 1217 (1941). 


§ 14-357. Issuing nontransferable script to laborers.—If any person 
who employs laborers by the day, week or month shall issue in payment for the 
services of such laborers any ticket, certificate or other script bearing upon its 
face the word “nontransferable,”’ or shall issue such ticket, certificate or other 
script in any form that would render it void by transfer from the person to whom 
issued, or shall refuse to pay to the person holding the same its face value, he 
shall be guilty of a misdemeanor and upon conviction thereof shall be fined not 
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less than ten dollars nor more than fifty dollars for each offense, or imprisoned 
not more than thirty days. (1889, c. 280; 1891, cc. 46, 78, 167, 370, 456; 1895, 


c. 127; Revaisma7a0u Gasis $44479-) 

“Face Value’ Defined. — The “face 
value” is the value expressed on the face of 
the writing in the commodity in which it 
is payable. W.C. Marriner & Bro. v. John 
L. Roper Co., 112 N.C. 164, 16 S.E. 906 
(1893). 


not authorize the assignee of a ticket or 
script payable in merchandise to demand 
and receive payment in money instead of 
in merchandise. W.C. Marriner & Bro. vy. 
John L. Roper Co., 112 N.C. 164, 16 S.E. 
906 (1893). 


Rights of Assignee. — This section does 


§ 14-357.1. Requiring payment for medical examination, etc., as 
condition of employment.—(a) It shall be unlawful for any employer, as de- 
fined in subsection (b) of this section, to require any applicant for employment, 
as defined in subsection (c), to pay the cost of a medical examination or the cost 
of furnishing any records required by the employer as a condition of the initial 
act of hiring. 

(b) The term “employer” as used in this section shall mean and include an 
individual, a partnership, an association, a corporation, a legal representative, 
trustee, receiver, trustee in bankruptcy, and any common carrier by rail, motor, 
water, air, or express company, doing business in or operating within the State. 

Provided that this section shall not apply to any employer as defined in this 
subsection who employs less than twenty-five (25) employees. 

(c) The term “applicant for employment” shall mean and include any person 
who seeks to be permitted, required or directed by any employer, as defined in 
subsection (b) hereof, in consideration of direct or indirect gain or profit, to en- 
gage in employment. 

(d) Any employer who violates the provisions of this section shall be liable 
to a fine of not more than one hundred dollars ($100.00) for each and every vio- 
lation. It shall be the duty of the Commissioner of Labor to enforce this section. 
(1951, c. 1094.) 


ARTICLE 46. 


Regulation of Landlord and Tenant. 


§ 14-358. Local: Violation of certain contracts between landlord 
and tenant.—If any tenant or cropper shall procure advances from his landlord 
to enable him to make a crop on the land rented by him, and then willfully abandon 
the same without good cause and before paying for such advances with intent to 
defraud the landlord; or if any landlord shail contract with a tenant or cropper to 
furnish him advances to enable him to make a crop, and shall willfully fail or re- 
fuse, without good cause, to furnish such advances according to his agreement 
with intent to defraud the tenant, he shall be guilty of a misdemeanor and shall 
be fined not exceeding fifty dollars or imprisoned not exceeding thirty days. Any 
person employing a tenant or cropper who has violated the provisions of this sec- 
tion, with knowledge of such violation, shall be liable to the landlord furnishing 
such advances for. the amount thereof, and shall also be guilty of a misdemeanor, 
and fined not exceeding fifty dollars or imprisoned not exceeding thirty days. 
This section shall apply to the following counties only: Alamance, Alexander, 
Beaufort, Bertie, Bladen, Cabarrus, Camden, Caswell, Chatham, Chowan, Cleve- 
land, Columbus, Craven, Cumberland, Currituck, Duplin, Edgecombe, Gaston, 
Gates, Greene, Halifax, Harnett, Hertford, Johnston, Jones, Lee, Lenoir, Lincoln, 
Martin, Mecklenburg, Montgomery, Nash, Northampton, Onslow, Pamlico, 
Pender, Perquimans, Person, Pitt, Randolph, Robeson, Rockingham, Rowan, 
Rutherford, Sampson, Stokes, Surry, Tyrrell, Vance, Wake, Warren, Washington, 
Wayne, Wilson and Yadkin. (1905, cc. 297, 383, 445, 820; Rev., s. 3366; 1907, 
c. 8;.c, 84, 5.1; c. 595, s. 1- cc, 639, 719, 869; Pub. Loc. LOLS cw 1S Cae 
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4480; Ex. Sess. 1920, c. 26; 1925, c. 285, s. 2; Pub. Loc. 1925, c. 211; Pub. Loc. 
1927} ¢614*; 1931, 'cr1 36) $9101945,c. 635:;:1953y"c: 474.) 


Cross References.—As to similar provi- 
sions for master and servants, see § 14-347 
et seq. As to ejectment of tenant, see § 
42-26 and note thereto. 

Constitutionality of Section—The pro- 
visions of this section contravene N.C. 
Const., Art. I, § 16, prohibiting imprison- 
ment for debt, except in cases of fraud; 
and an indictment thereunder, without 
averment of fraud, will be quashed. State 
v. Williams, 150 N.C. 802, 63 S.E. 949 
(1909); Minton v. Early, 183 N.C. 199, 
PIS Be 847922). 


Jurisdiction.—A court of a justice of the 
peace has final jurisdiction of a _ willful 
abandonment of crop in violation of this 
section. State v. Wilkes, 149 N.C. 453, 62 
S.E. 430 (1908). 

Indictment Insufficient. — An indictment 
under the provisions of this section which 
does not charge that the abandonment of 
the crop by tenant or cropper was “with- 
out cause” and “before paying for such ad- 
vances,’ should be quashed as insufficient. 
State v. Williams, 150 N.C. 802, 63 S.E. 
949 (1909). 


§ 14-359. Local: Tenant neglecting crop; landlord failing to make 
advances; harboring or employing delinquent tenant.—If any tenant or 
cropper shall procure advances from his landlord to enable him to make a crop 
on the land rented by him, and then willfully refuse to cultivate such crops or neg- 
ligently or willfully abandon the same without good cause and before paying for 
such advances with intent to defraud the landlord; or if any landlord who induces 
another to become tenant or cropper by agreeing to furnish him advances to 
enable him to make a crop, shall willfully fail or refuse without good cause to 
furnish such advances according to his agreement with intent to defraud the tenant, 
or if any person shall entice, persuade or procure any tenant, lessee or cropper, 
who has made a contract agreeing to cultivate the land of another, to abandon or 
to refuse or fail to cultivate such land with intent to defraud the landlord, or after 
notice shall harbor or detain on his own premises, or on the premises of another, 
any such tenant, lessee or cropper, he shall be guilty of a misdemeanor and shall 
be fined not more than fifty dollars or imprisoned not more than thirty days. 
Any person who employs a tenant or cropper who has violated the provisions of 
this section, with knowledge of such violation, shall be liable to the landlord fur- 
nishing such advances, for the amount thereof. This section shall apply only to 
the following counties: Alamance, Anson, Cabarrus, Caswell, Davidson, Franklin, 
Granville, Halifax, Harnett, Hertford, Hoke, Hyde, Lee, Lincoln, Moore, Person, 
Randolph, Richmond, Rockingham, Rowan, Rutherford, Sampson, Stanly, Stokes, 
Union, Vance, Wake and Washington. (1905, c. 299, ss. 1-7; Rev., s. 3367; 
Peete. 2 C238, sole ens43 hc, 595)'s):2 er 8100G, 1 Seten 448i «Ex! Sess. 
1920) cee 20, 20 51923", °3291925-e) 285,623 Pab. ioei927, c 6143-1929, c. 5, 
s. 1; 1931, c. 44; c. 136, s. 2; 1939, c. 95; 1945, c. 635; 1949, c. 83; 1951, c. 615.) 

Cross Reference.—As to willful destruc- 


tion of landlord’s property by the tenant, 
see § 42-11. 


ARTICLE 47. 
Cruelty to Animals. 


§ 14-360. Cruelty to animals; construction of section.—If any per- 
son shall willfully overdrive, overload, wound, injure, torture, torment, deprive 
of necessary sustenance, cruelly beat, needlessly mutilate or kill or cause or pro- 
cure to be overdriven, overloaded, wounded, injured, tortured, tormented, de- 
prived of necessary sustenance, cruelly beaten, needlessly mutilated or killed as 
aforesaid, any useful beast, fowl or animal, every such offender shall for every 
such offense be guilty of a misdemeanor punishable by a fine not to exceed five 
hundred dollars ($500.00), imprisonment for not more than six months, or both. 
In this section, and in every law which may be enacted relating to animals, the 
words “animal” and “dumb animal” shall be held to include every living creature; 
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the words “torture,” “torment” 
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or “cruelty” shall be held to include every act, 


omission or neglect whereby unjustifiable physical pain, suffering or death is 


caused or permitted; but such 


terms shall 


not be construed to prohibit lawful 


shooting of birds, deer and other game for human food. (1881, c. 34, s. H.C. 368, 
ss. 1,15; Code, ss. 2482, 2490; 1891, c. 65; Rev., s. 3299; 1907, c. 42; C. Sous: 


4483 ; 1969, c. 1224, s. 2.) 


Cross Reference.—As to livestock, see 
also § 14-366. 

Editor’s Nove. — The 1969 amendment 
added, at the end of the first sentence, 
“punishable by a fine not to exceed five 
hundred dollars ($500.00), imprisonment 
for not more than six months, or both.” 

In General— Anger does not excuse the 
killing when it was wilful and needless. 
And under such circumstances the intent 
is immaterial. State v. Neal, 120 N.C. 613, 
27 S.E. 81 (1897). In order to convict, 
however, there must be a finding that the 
act was “wilfully and unlawfully” done. 
State v. Tweedy, 115 N.C. NOdpe20 tSyhe 
183 (1894). Unnecessary suffering know- 
ingly and willfully permitted constitutes the 
offense. State v. Porter, 112 N.C. 887, 16 
S.E. 915 (1893). 

This section is for the Protection of ani- 
mals. Belk v. Boyce, 263 N.C. 24, 138 
S.E.2d 789 (1964). 

It is not for the protection of trespassers 
or mere licensees. Belk vy. Boyce, 263 N.C. 
24, 138 S.E.2d 789 (1964). 

Hence, Unlawful Shooting at Dog Is 
Not Negligence Per Se.— Where plaintiff, 
who was struck by a bullet fired by defen- 
dant, was at best a mere licensee, the fact 
defendant was unlawfully shooting at a 
dog did not render the act negligence per 
se, nor impose on defendant absolute liabil- 
ity. Since this section is not for the pro- 
tection of the class to which plaintiff be- 
longed, its violation did not impose liability 
in the absence of a showing that defen- 
dant knew, or in the exercise of reason- 
able care should have known, of plaintiff’s 
presence in the vicinity. Belk vy. Boyce, 263 
N.C. 24, 138 S.E.2d 789 (1964). 

Indictment. — The facts constituting 
torturing, tormenting or cruel conduct 
must be set out when such conduct is 
charged. State y. Watkins, 101 N.C. 702, 
8 S.E. 346 (1888). A charge that defen- 
dant “did unlawfully and wilfully beat” was 
held sufficient in State vy. Alleson, 90 N.C. 
733 (1884). 

Injury to Prevent Depredations. — The 
fact that cows (State vy. Butts, 92 N.C, 
784 (1885) ) or chickens (State vy. Neal, 
120 N.C. 613, 27 S.E. 81 (1897) ) were tres- 
passing on defendant's property is not a 
defense to an action under this section, 


where the killing or wounding was unnec- 
essary. See also State vy. Smith, 156 N.C. 
628, 72 S.E. 321 (1911). 

Illustrations, — Shooting pigeons for 
sport (State v. Porter, 112 N.C. 887, 16 
S.E. 915 (1893)) and poisoning chickens 
(State v. Bossee, 145 N.C. bY A! aS Se Oe 
879 (1907) ) have been held violations of 
the section. 

Hitting a runaway horse with a rock, 
however, has been held insufficient to sus- 
tain a direct verdict—the question of the 
wilful purpose to injure being for the jury. 
State v. Isley, 119 N.C. 862, 26 S.F. 35 
(1896). 

A dog is a useful animal within the 
meaning of this section. State v. Dickens, 
215 N.C. 303, 1 S.E.2d 837 (1939). 

Unnecessary to Show Dog Has Pecu- 
niary Value. — It is unnecessary to show 
that a dog is of a pecuniary value to the 
Owner to maintain an indictment for cruelty 
forbidden by the section. State v. Smith, 
156 N.C. 628, 72 S.E. 321 (1911). 

The word “willful” as used in criminal 
Statutes signifies more than the mere in- 
tention to do a thing, and means the com- 
mission of the act “without just cause, ex- 
cuse, or justification.” State vy. Dickens, 
215. N.C. 303, 1 S.E.2d 837 (1939). 

Justification. — In a prosecution for 
needlessly killing a useful dog, evidence 
that a dog, not identified as the dog killed, 
had frequented the place where defendant 
was employed, resulting in unpleasant 
odors: around the place, and that the dog 
had barked at night, is properly excluded 
from the evidence upon the State’s objec- 
tion, since the evidence does not tend to 
establish justification, the presence of the 
dog on the premises giving the defendant 
only the right to drive him away but not 
to injure him unnecessarily, and previous 
offenses committed by the dog not being 
justification for killing him, the right to 
kill being founded on the immediate ne- 
cessity of protecting property, a person, or 
another animal. State v. Dickens, 215 N.C. 
303, 1 S.E.2d 837 (1939), 

Applied in State vy. Holt, 90 N.C. 749 
(1884). 

Quoted in State ex rel. Bruton v. ‘Amer- 
ican Legion Post No. 113, 256 N.C. 691, 
124 S.E.2d 885 (1962). 


§ 14-361. Instigating or promoting cruelty to animals.—If any per- 
son shall willfully set on foot, or instigate, or move to, carry on, or promote, or 
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engage in, or do any act towards the furtherance of any act of cruelty to any 
animal, he shall be guilty of a misdemeanor punishable by a fine not to exceed 
five hundred dollars ($500.00), imprisonment for not more than six months, or 
both. (1881, c. 368, s. 6; Code, s. 2487 ; 1891, c. 65; Rev., s. 3300; C. S., s. 4484; 
1953, c. 857, s. 1; 1969, c. 1224, s. 3.) 

Editor’s Note. — The 1969 amendment Cited in State v. Porter, 112 N.C. 887, 
rewrote the provisions relating to punish- 16 S.E. 915 (1893). 
ment as previously amended in 1953. 


§ 14-362. Bearbaiting, cockfighting and similar amusements. — If 
any person shall keep, or use, or in any way be connected with, or interested in 
the management of, or shall receive money for the admission of any person to, 
any place kept or used for the purpose of fighting, or baiting any bull, bear, dog, 
cock, or other animal; or if any person shall encourage, aid or assist therein, or 
shall permit or suffer any place to be so kept or used, he shall be guilty of a mis- 
demeanor punishable by a fine not to exceed five hundred dollars ($500.00), im- 
prisonment for not more than six months, or both. (1881, c. 368, s. 2; Code, s. 
. oY 17 iy c. Oo seve SOG0l CoS), 34 4485 ; 1953, ¢.'857, s. 2; 1969, c, 1224, 
Se 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment as previously amended in 1953. 


§ 14-363. Conveying animals in a cruel manner.—lIf any person shall 
carry or cause to be carried in or upon any vehicle or other conveyance, any 
animal in a cruel or inhuman manner, he shall be guilty of a misdemeanor punish- 
able by a fine not to exceed five hundred dollars ($500.00), imprisonment for 
not more than six months, or both. Whenever an offender shall be taken into 
custody therefor by any officer, the officer may take charge of such vehicle or other 
conveyance and its contents, and deposit the same in some safe place of custody. The 
necessary expenses which may be incurred for taking charge of and keeping and 
sustaining the vehicle or other conveyance shall be a lien thereon, to be paid before 
the same can be lawfully reclaimed; or the said expenses, or any part thereof 
remaining unpaid, may be recovered by the person incurring the same of the owner 
of such animal in an action therefor. (1881, c. 368, s. 5; Code, s. 2486 ; 1891, c. 65; 
Rev., s. 3302; C. S., s. 4486; 1953, c. 857, s. 3; 1969, c. 1224, s. 4.) 

Editor’s Note. — The 1969 amendment relating to punishment as previously 
rewrote the provisions of the first sentence amended in 1953. 


ARTICLE 48. 


Animal Diseases. 


§ 14-364: Repealed by Session Laws 1945, c. 635. 


ARTICLE 49, 


Protection of Livestock Running at Large. 


§ 14-365. Failing to show hide and ears of livestock killed while 
running at large.—lIf any person shall kill any neat cattle, sheep or hogs in the 
woods or range, and shall for two days fail to show the hide and ears to the nearest 
justice or to two freeholders, he shall be guilty of a misdemeanor punishable by a 
fine not to exceed five hundred dollars ($500.00), imprisonment for not more 
than six months, or both. (R. C., c. 17, s. 2; Code, s. 2318; 1901, c. 546; Rev., s. 
3315; 1907, c. 821; C. S., s. 4493; 1969, c. 1224, s. 1.) 

Local ModificationTyrrell: C.S. 4493. able by a fine not to exceed five hundred 
Editor’s Note. — The 1969 amendment dollars ($500.00), imprisonment for not 
added, at the end of the section, “punish- more than six months, or both.” 
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§ 14-366. Molesting or injuring livestock. — If any person shall un- 
lawfully and on purpose drive any livestock, lawfully running at large in the 
range, from said range, or shall kill, maim or injure any livestock, lawfully run- 
ning at large in the range or in the field or pasture of the owner, whether done 
with actual intent to injure the owner, or to drive the stock from the range, or 
with any other unlawful intent, every such person, his counselors, aiders, and 
abettors, shall be guilty of a misdemeanor: Provided, that nothing herein con- 
tained shall prohibit any person from driving out of the range any stock unlaw- 
fully brought from other states or places. In any indictment under this section 
it shall not be necessary to name in the bill or prove on the trial the owner of the 
stock molested, maimed, killed or injured. Any person violating any provision of 
this section shall be punishable by a fine not to exceed five hundred dollars 
($500.00), imprisonment for not more than six months, or both. (1850, c. 94, ss. 1, 
2; R.xC.,\c, 34,:s. 104; Gode, s. 10025. 1885.4655835 7 1882, .cadt08.) Loads CHL: 
Rev., s. 3314; C. S., s. 4494; 1969, c. 1224, s. 9.) 


Local Modification. — Graham, Hay- Editor’s Note. — The 1969 amendment 
wood, Jackson, Swain, Transylvania: C.S. added the last sentence. 
4494, Applied in State v. Pollard, 83 N.C. 598 
Cross Reference.—As to cruelty to ani- (1880); State v. Tweedy, 115 N.C. 704, 20 
mals, see § 14-360. S.E. 183 (1894). 


§ 14-367. Altering the brands of and misbranding another’s live- 
stock.—lIf any person shall knowingly alter or deface the mark or brand of any 
other person’s horse, mule, ass, neat cattle, sheep, goat, or hog, or shall knowingly 
mismark or brand any such beast that may be unbranded or unmarked, not prop- 
erly his own, with intent to defraud any other person, the person so offending 
shall be guilty of a felony, and shall be punished as if convicted of larceny. (1797, 
cp485, se2Py Rig RaGon84yseb4e, Coders, LOO le Ray. 7SndatAeiawoe SAAAeO.) 

Cross Reference.—As to cattle brands, 
their registration, defacement, etc., see § 
80-45 et seq. 


§ 14-368. Placing poisonous shrubs and vegetables in public places. 
—If any person shall throw into or leave exposed in any public square, street, 
lane, alley or open lot in any city, town or village, or in any public road, any 
mock orange or other poisonous shrub, plant, tree or vegetable, he shall be liable 
in damages to any person injured thereby and shall also be guilty of a misdemeanor 
punishable by a fine not to exceed five hundred dollars ($500.00), imprisonment 
for not more than six months, or both. (1887, c. 338; Rev., s. 3318; C. S., s. 4496; 
1969; c:1224%s235) 


Cross Reference. — As to putting out rewrote the provisions relating to punish- 
poisonous foodstuffs, see § 14-401. ment. 
Editor’s Note. — The 1969 amendment 


§ 14-369. Wounding, capturing or killing of homing pigeons pro- 
hibited.—It shall be unlawful for any person or persons at any time or in any 
manner to hurt, pursue, take, capture, wound, maim, disfigure or kill any homing 
pigeon then and there owned by another person, or to trap the same by use of any 
pit, pitfall, scaffold, cage, snare, trap, net, baited hook or similar trapping device, 
or make use of any drug, poison, explosive or chemical for the purpose of injur- 
ing, capturing or killing any such homing pigeon. Any person or persons violat- 
ing any of the provisions of this section shall be deemed guilty of a misdemeanor 
punishable by a fine not to exceed five hundred dollars ($500.00), imprisonment 
for not more than six months, or both. (1941, c. 10; 1969, c. 1224, s. 8.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment in the last sentence. 
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ARTICLE 50, 
Protection of Letters, Telegrams, and Telephone Messages. 


§ 14-370. Wrongfully obtaining or divulging knowledge of tele- 
phonic messages.—If any person wrongfully obtains, or attempts to obtain, any 
knowledge of a telephonic message by connivance with a clerk, operator, messenger 
or other employee of a telephone company, or, being such clerk, operator, mes- 
senger or employee, willfully divulges to any but the person for whom it was in- 
tended, the contents of a telephonic message or dispatch intrusted to him for trans- 
mission or delivery, or the nature thereof, he shall be guilty of a misdemeanor, and 
shall be fined or imprisoned, or both, in the discretion of the court. (1903, c. 599; 
Rev., s. 3848; C. S., s. 4497.) 


§ 14-371. Violating privacy of telegraphic messages; failure to 
transmit and deliver same promptly.—lIf any person wrongfully obtains, or 
attempts to obtain, any knowledge of a telegraphic message by connivance with 
a clerk, operator, messenger, or other employee of a telegraph company, or, being 
such clerk, operator, messenger, or other employee, willfully divulges to any but 
the person for whom it was intended, the contents of a telegraphic message or dis- 
patch intrusted to him for transmission or delivery, or the nature thereof, or will- 
fully refuse or neglect duly to transmit or deliver the same, he shall be guilty of 
a misdemeanor. (1889, c. 41, s. 1; Rev., s. 3846; C. S., s. 4498.) 


§ 14-372. Unauthorized opening, reading or publishing of sealed 
letters and telegrams.—If any person shall willfully, and without authority, 
open or read, or cause to be opened or read, a sealed letter or telegram, or shall 
publish the whole or any portion of such letter or telegram, knowing it to have 
been opened or read without authority, he shall be guilty of a misdemeanor. (1889, 
ee PREM 88 Beli ae 4S Oats iN 4499. ) 

Cross Reference.—See note to § 14-155. it was published with knowledge that it 
Indictment. — It is necessary to charge, had been opened and read without au- 
in an indictment for a violation of this thority. State v. Bagwell, 107 N.C. 859, 12 
section and to prove upon the trial, that S.E. 254 (1890). 
the letter or telegram was “sealed,” or that 


ARTICLE 51]. 
Protection of Athletic Contests. 


§ 14-373. Bribery of players, managers, coaches, referees, um- 
pires or officials.—If any person shall bribe or offer to bribe or shall aid, ad- 
vise, or abet in any way another in such bribe or offer to bribe, any player or 
participant in any athletic contest with intent to influence his play, action, or con- 
duct and for the purpose of inducing the player or participant to lose or try to 
lose or cause to be lost any athletic contest or to limit or try to limit the margin 
of victory or defeat in such contest: or if any person shall bribe or offer to bribe 
or shall aid, advise, or abet in any way another in such bribe or offer to bribe, 
any referee, umpire, manager, coach, or any other official of an athletic club or 
team, league, association, institution or conference, by whatever name called con- 
nected with said athletic contest with intent to influence his decision or bias his 
opinion or judgment for the purpose of losing or trying to lose or causing to be 
lost said athletic contest or of limiting or trying to limit the margin of victory 
or defeat in such contest, such person shall be guilty of a felony, and, upon con- 
viction shall be imprisoned in the State’s prison not less than one nor more than 
ten years, and shall be fined not less than three thousand dollars ($3,000.00), nor 
more than ten thousand dollars ($10,000.00). (1921, c. 23, s. 1: C. S., s. 4499- 
(a); 1951, c. 364, s. 1; 1961, c. 1054, s, 1.) 

Editor’s Note. — Session Laws 1961, c. any other provisions of the act, it shall not 
1504, s. 7, provides that notwithstanding be construed as repealing any provision of 
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article 51 of chapter 14 of the General 
Statutes as said article reads or provided 
immediately preceding June 19, 1961, with 
respect to any act done or offense com- 
mitted in violation of said article prior to 
the said date, and the provisions of said 
article 51 in effect immediately preceding 
said date shall continue in full force and 
effect with respect to all acts done or of- 
fenses committed prior to said date. 


Essential Element.— An essential ele- 
ment of the offense is bribery or offer to 
bribe with intent to influence the play, 
action or conduct of a player in any ath- 
letic contest. State v. Goldberg, 261 N.C. 
181, 134 S.E.2d 334 (1964). 


Cu. 14. CriminaL Law 


§ 14-376 


It is necessary for the State to prove 
specific intent to influence the play, action 
or conduct of a player in any athletic con- 
test. State v. Goldberg, 261 N.C. 181, 134 
S.E.2d 334 (1964). 


Competency of Evidence. — Testimony 
admitted over objections and exceptions as 
to the bribery of a number of basketball 
players in other states and rigging of 
basketball games in other states, was held 
competent as proof of intent to influence 
the play, action or conduct of a player in 
an athletic contest in State v. Goldberg, 
261 N.C. 181, 134 S.E.2d 334 (1964). 

Cited in State v. Brewer, 258 N.C. 533, 
129 S.E.2d 262 (1963). 


§ 14-374. Acceptance of bribes by players, managers, coaches, ref- 
erees, umpires or officials.—If any player or participant in any athletic con- 
test shall accept, or agree to accept, a bribe given for the purpose of inducing the 
player or participant to lose or try to lose or cause to be lost or to limit or try 
to limit the margin of victory or defeat in such contest; or if any referee, um- 
pire, manager, coach, or any other official of an athletic club, team, league, as- 
sociation, institution, or conference connected with an athletic contest shall ac- 
cept or agree to accept a bribe given with the intent to influence his 
decision or bias his opinion or judgment and for the purpose of losing or try- 
ing to lose or causing to be lost said athletic contest or of limiting or trying to 
limit the margin of victory or defeat in such contest, such person shall be guilty 
of a felony, and upon conviction shall be imprisoned in the State’s prison not 
less than one nor more than ten years, or fined in the discretion of the court. 
(1929, c7 237s! 2 5 C?P S¥s2°4499 (by 7 19518364 er 2 i 1TOG1 crn 54 ean) 

Cited in State v. Brewer, 258 N.C. 533, 
129 S.E.2d 262 (1963). 


§ 14-375. Completion of offenses set out in §§ 14-373 and 14-374. 
—To complete the offenses mentioned in $§ 14-373 and 14-374, it shall not be 
necessary that the player, manager, coach, referee, umpire, or official shall, at 
the time, have been actually employed, selected, or appointed to perform his re- 
spective duties; it shall be sufficient if the bribe be offered, accepted, or agreed 
to with the view of probable employment, selection, or appointment of the 
person to whom the bribe is offered or by whom it is accepted. It shall not be 
necessary that such player, referee, umpire, manager, coach, or other official ac- 
tually play or participate in an athletic contest, concerning which said bribe is 
offered or accepted; it shall be sufficient if the bribe be given, offered, or ac- 
cepted in view of his or their possibly participating therein. (1921, c. 23, s. 3; 
C.S., s. 4499(c) ; 1951, c. 364, s. 3; 1961, c. 1054, s. 3.) 

Cited in State v. Brewer, 258 N.C. 533, 

129 S.E.2d 262 (1963). 


§ 14-376. Bribe defined.—By a “bribe,” as used in this article, is meant 
any gift, emolument, money or thing of value, testimonial, privilege, appoint- 
ment or personal advantage, or in the promise of either, bestowed or promised 
for the purpose of influencing, directly or indirectly, any player, referee, man- 
ager, coach, umpire, club or league official, to see which game an admission fee 
may be charged, or in which athletic contest any player, manager, coach, um- 
pire, referee, or other official is paid any compensation for his services. Said 
bribe as defined in this article need not be direct; it may be such as is hidden 
under the semblance of a sale, bet, wager, payment of a debt, or in any other man- 
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ner defined to cover the true intention of the parties. (1921, c. 23, s. 4; C. S., s 
4499(d) ; 1951, c. 364, s. 4; 1961, c. 1054, s. 4.) 

Cited in State v. Brewer, 258 N.C. 533, 
129 S.E.2d 262 (1963). 


§ 14-377. Intentional losing of athletic contest or limiting margin 
of victory or defeat.—lIf any player or participant shall commit any willful act 
of omission or commission, in playing of an athletic contest, with intent to lose or 
try to lose or to cause to be lost or to limit or try to limit the margin of victory 
or defeat in such contest for the purpose of material gain to himself, or if any 
referees, umpire, manager, coach, or other official of an athletic club, team, league, 
association, institution or conference connected with an athletic contest shall com- 
mit any willful act of omission or commission connected with his official duties 
with intent to try to lose or to cause to be lost or to limit or try to limit the margin 
of victory or defeat in such contest for the purpose of material gain to himself, 
such person shall be guilty of a felony and upon conviction shall be imprisoned in 
the State’s prison, not less than one nor more than ten years, or fined in the dis- 
cretion of the court. (1921, c: 23, s. 5; C.'S., s. 4499(e) ; 1951, c. 364, s. 5;.1961, 
c. 1054, s. 5.) 

Cited in State v. Brewer, 258 N.C. 533, 
129 S.E.2d 262 (1963). 


§ 14-378. Venue.—In all prosecutions under this article, the venue may 
be laid in any county where the bribe herein referred to was given, offered, or 
accepted, or in which the athletic contest was carried on in relation to which the 
bribe was offered, given, or accepted, or the acts referred to in § 14-377 were com- 
mitted> (19217 ¢ 23, s16% C, 5.4 824000 (ce) #19517. 364, s.6.) 


§ 14-379. Bonus or extra compensation not forbidden.—Nothing in 
this article shall be construed to prohibit the giving or offering of any bonus or 
extra compensation to any manager, coach, or professiona] player, or to any 
league, association, or conference for the purpose of encouraging such manager, 
coach, or player to a higher degree of skill, ability, or diligence in the perfor- 
mance of his duties. (1921, c. 23, s.7; C. S., s. 4499(£) ; 1951, c. 364, s. 7; 1961, 
enl054,55.26:,) 


§ 14-380: Repealed by Session Laws 1951, c. 364, s. 8. 
ARTICLE 51A. 


Protection of Horse Shows. 


§ 14-380.1. Bribery of horse show judges or officials.—Any person 
who bribes, or offers to bribe, any judge or other official in any horse show, 
with intent to influence his decision or judgment concerning said horse show, 
shall be guilty of a misdemeanor punishable by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not more than six months, or both. (1963, c. 
1100, s. 1; 1969, c. 1224, s. 1.) 

Editor’s Note. — The 1969 amendment dollars ($500.00), imprisonment for not 
added, at the end of the section, “punish- more than six months, or both.” 
able by a fine not to exceed five hundred 


§ 14-380.2. Bribery attempts to be reported.—Any judge or other off- 
cial of any horse show shall report to the resident superior court solicitor any 
attempt to bribe him with respect to his decisions in any horse show, and a fail- 
ure to so report shall constitute a misdemeanor punishable by a fine not to exceed 
five hundred dollars ($500.00), imprisonment for not more than six months, or 
both, (1963,'c..1100,s. 25-1969, c: 12247 s* 1.) 

Editor’s Note. — The 1969 amendment dollars ($500.00), imprisonment for not 
added, at the end of the section, “punish- more than six months, or both.” 
able by a fine not to exceed five hundred 
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§ 14-380.3. Bribe defined.—The word “bribe,” as used in this article, 
shall have the same meaning as set forth in G.S. 14-376, in relation to athletic 
contests. (1963, c. 1100, s. 3.) 


§ 14-380.4. Printing article in horse show schedules.—The provi- 
sions of this article shall be printed on all schedules for any horse show held 
prior to January 1, 1965. (1963 sen 1 00 eiscedy 


ARTICLE 52. 


Miscellaneous Police Regulations. 


§ 14-381. Desecration of State and National flag.—Any person who 
in any manner, for exhibition or display, shall place or cause to be placed any 
word, figure, mark, picture, design, drawing, or any advertisement of any nature 
upon any flag, standard, color or ensign of the United States or State flag or en- 
sign of this State, or shall expose or cause to be exposed to public view any such 
flag, standard, color or ensign upon which shall have been printed, painted or 
otherwise placed, or to which shall be attached, appended, affixed or annexed, any 
word, figure, mark, picture, design or drawing or any advertisement of any na- 
ture, or who shall expose to public view, manufacture, sell, expose for sale, give 
away, or have in possession for sale or to give away, or for use for any purpose, 
any article or substance of merchandise, or a receptacle of merchandise or article 
or thing for carrying or transporting merchandise, upon which shall have been 
printed, painted, attached or otherwise placed a representation of any such flag, 
standard, color or ensign, to advertise, call attention to, decorate, mark or dis- 
tinguish the article or substance upon which it is so placed, or who shall publicly 
mutilate, deface, defile, or defy, trample upon or cast contempt, either by words 
or act, upon any such flag, standard, color or ensign, shall be deemed guilty of a 
misdemeanor and shall be punished by a fine not exceeding fifty dollars or by 
imprisonment for not more than thirty days. Any person violating this section 
shall also forfeit a penalty of fifty dollars for each offense to be recovered with 
costs in a civil action or suit in any court having jurisdiction. Such action or suit 
may be brought by and in the name of any citizen of this State, and such penalty, 
when collected, less the costs and expenses of the action or suit, shall be paid 
one half to the person suing and one half to the school fund of the county in which 
suit was brought; and two or more penalties may be sued for and recovered in 
the same action or suit. 

The words, flag, standard, color or ensign, as used in this section, shall include 
any flag, standard, color, ensign, or any picture or representation of any of them, 
made of any substance or represented on any substance, and of any size, evidently 
purporting to be a flag, standard, color or ensign of the United States of America, 
or a picture or a representation of any of them, upon which shall be shown the 
colors, the stars and the stripes, in any number of either thereof, or by which 
the person seeing the same, without deliberation, may believe it to represent the 
flag, colors, standard or ensign of the United States of America. 

The possession by any person other than a public officer, as such, of a flag, 
standard, color, ensign, article, substance, or thing, on which there is anything 
made unlawful by this section, shall be presumptive evidence that the same is in 
violation of this section. (1917, ¢. 271 ;C.S., s. 4500.) 


§ 14-382. Pollution of water on lands used for dairy purposes.—It 
shall be unlawful for any person, firm, or corporation owning lands adjoining the 
lands of any person, firm, or corporation which are or may be used for dairy pur- 
poses or for grazing milk cows, to dispose of or permit disposal of any animal, 
mineral, chemical, or vegetable refuse, sewage or other deleterious matter in such 
way as to pollute the water on the lands so used or which may be used for dairy 
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purposes or for grazing milk cows, or to render unfit or unsafe for use the milk 
produced from cows feeding upon the grasses and herbage growing on such lands. 
This section shall not apply to incorporated towns maintaining a sewer system. 
Anyone violating the provisions of this section shall be guilty of a misdemeanor 
and fined not more than fifty dollars or imprisoned for not more than thirty days, 
or both, and each day that such pollution is committed or exists shall constitute 
a separate offense. (1919, c. 222; C. S., s. 4501.) 


§ 14-383. Cutting timber on town watershed without disposing of 
boughs and debris; misdemeanor.—Any person, firm or corporation own- 
ing lands or the standing timber on lands within four hundred feet of any water- 
shed held or owned by any city or town, for the purpose of furnishing a city or 
town water supply, upon cutting or removing the timber or permitting the same 
cut or removed from lands so within four hundred feet of said watershed, or any 
part thereof, shall, within three months after cutting, or earlier upon written no- 
tice by said city or town, remove or cause to be burned under proper supervision 
all treetops, boughs, laps and other portions of timber not desired to be taken 
for commercial or other purposes, within four hundred feet of the boundary line 
of such part of such watershed as is held or owned by such town or city, so as to 
leave such space of four hundred feet immediately adjoining the boundary line 
of such watershed, so held or owned, free and clear of all such treetops, laps, 
boughs and other inflammable material caused by or left from cutting such stand- 
ing timber, so as to prevent the spread of fire from such cutover area and the 
consequent damage to such watershed. Any such person, firm or corporation 
violating the provisions of this section shall be guilty of a misdemeanor punishable 
by a fine not to exceed five hundred dollars ($500.00), imprisonment for not more 
than six months, or both. (1913, c. 56; C. S., s. 4502; 1969, c. 1224, s. 1.) 


Editor’s Note. — The 1969 amendment and jis constitutional. State v. Perley, 173 
added, at the end of the section, “punish- N.C. 783, 92 S.E. 504 (1917). 
able by a fine not to exceed five hundred The motive is immaterial and where the 
dollars ($500.00), imprisonment for not intent to violate the section is shown the 
more than six months, or both.” defendant is punishable. State v. Perley, 


Constitutionality. — The section consti- 173 N.C. 783, 92 S.E. 504 (1917). 
tutes a valid exercise of the police power 


§ 14-384. Injuring notices and advertisements. — If any person shall 
wantonly or maliciously mutilate, deface, pull or tear down, destroy or otherwise 
damage any notice, sign or advertisement, unless immoral or obscene, whether 
put up by an officer of the law in performance of the duties of his office or by some 
other person for a lawful purpose, before the object for which such notice, sign 
or advertisement was posted shall have been accomplished, he shall be guilty of a 
misdemeanor, and upon conviction thereof shall be fined not exceeding twenty- 
five dollars or imprisoned not exceeding thirty days at the discretion of the court. 
Nothing herein contained shall apply to any person mutilating, defacing, pulling 
or tearing down, destroying or otherwise damaging notices, signs or advertise- 
ments put upon his own land or lands of which he may have charge or control, 
unless consent of such person to put up such notice, sign or advertisement shall 
have first been obtained, except those put up by an officer of the law in the per- 
formance of the duties of his office. (1885, c. 302; Rev., s. 3709; C. S., s. 4503.) 

Cross Reference. — As to the unlawful 
posting of advertisements, see § 14-145. 


§ 14-385. Defacing or destroying public notices and advertise- 
ments.—If any person shall willfully and unlawfully deface, tear down, remove 
or destroy any legal notice or advertisement authorized by law to be posted by 
any officer or other person, the same being actually posted at the time of such 
defacement, tearing down, removal or destruction, during the time for which such 
legal notice or advertisement shall be authorized by law to be posted, he shall be 
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guilty of a misdemeanor, and shall be fined not exceeding fifty dollars or impris- 
oned not exceeding thirty days. (1876-7, c. 215; Code, s. 981; Rev., s. 3710; C. SF 
s. 4504.) 


§ 14-386. Erecting signals and notices in imitation of those of rail- 
roads.—No person, firm or corporation other than a railroad or street railway 
company shall, for advertisement or other purposes, erect and maintain on or near 
any highway any cross-arm post or other post or standard containing the words 
“Stop! Look! Listen!” or other such words or combinations of words in imita- 
tion of railroad signals or notices. Any person, firm or corporation violating the 
provisions of this section shall be guilty of a misdemeanor punishable by a fine not 
to exceed five hundred dollars ($500.00), imprisonment for not more than six 
months, or both. (1917, c. 230; C. S., s. 4505 ; 1969, c: 1224; 's.'8.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment in the last sentence. 


§ 14-387: Repealed by Session Laws 1945, c. 635. 
§ 14-388: Repealed by Session Laws 1943, c. 543. 


§ 14-389. Sale of Jamaica ginger.—It shall be unlawful for any person, 
firm, or corporation to sell the compound known as Jamaica ginger except upon 
the prescription of a duly licensed and regularly practicing physician; the per- 
son, firm, or corporation selling Jamaica ginger upon prescription shall keep a 
list of said prescriptions, and shall allow said list to be examined by any officer 
of the law, and no prescription shall ever be filled but once; it shall be unlawful 
for any physician to give a prescription for Jamaica ginger except to a person 
directly under his care, and then only in good faith for medicinal purposes only. 
Any person violating any provision of this section shall be punishable by a fine 
not to exceed five hundred dollars ($500.00), imprisonment not for more than six 
months, or both. (Pub. Loc. 1913, c. 761; 1910 C285 Cu Ses 1969, c. 
1224, s. 9.) 

Editor’s Note. — The 1969 amendment 
added the last sentence. 


§§ 14-390, 14-390.1: Repealed by Session Laws 1969, c. 970, s. 11. 

Cross References. — For present provi- nishing poison, narcotics, deadly weapons, 
sions as to furnishing intoxicants, barbi- cartridges or ammunition to inmates of 
turates or stimulant drugs to inmates of charitable or penal institutions, see § 90- 
charitable or penal institutions, see § 90- 113.13. 

113.12. For present provisions as to fur- 


§ 14-391. Usurious loans on household and kitchen furniture or 
assignment of wages.—Any person, firm or corporation who shall lend money 
in any manner whatsoever by note, chattel mortgage, conditional sale, or pur- 
ported conditional sale or otherwise, upon any article of household or kitchen 
furniture, or any assignment of wages, earned or to be earned, and shall will- 
fully : 


(1) Take, receive, reserve or charge a greater rate of interest than six per- 
cent (6%), either before or after the interest may accrue, or 


(2) Refuse to give receipts for payments on interest or principal of such 
loan; or 

(3) Fail or refuse to surrender the note and security when the same is paid 
off or a new note and mortgage is given in renewal, unless such new 
mortgage shall state the amount still due by the old note or mortgage 
and that the new one is given as additional security ; 
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shall be guilty of a misdemeanor and in addition thereto shall be subject to the 


provisions of G.S. 24-2. (1907, c. 110; C. S., s. 4509; 1927, c. 72; 1959, c. 195.) 


Cross Reference.—As to interest in gen- 
eral, see § 24-1 et seq. 

Editor’s Note. — Section 3 of c. 1053, 
Session Laws 1961, which chapter enacted 
the North Carolina Consumer Finance Act 
provides that this section shall not be ap- 
plicable to persons licensed under the Con- 
sumer Finance Act, that is, §§ 53-164 to 
53-191. See Editor’s note to § 53-164. 


This section is constitutional. State v. 
Davis, 157 N.C. 648, 73 S.E. 130 (1911). 

Interest Need Not Be Received. — The 
charge of the usurious interest constitutes 
the offense without the necessity of hay- 
ing received it. State v. Davis, 157 N.C. 
648, 73 S.E. 130 (1911). : 


§ 14-392. Digging ginseng on another’s land during certain months. 
—AIl persons shall be allowed to dig ginseng at any time of the year for the pur- 
pose of replanting the same. If any person dig ginseng, except on his own prem- 
ises, or for the purpose of replanting the same, between the first day of April and 
the first day of September, he shall forfeit and pay the sum of ten dollars for 
each day’s or part of a day’s digging, and shall also be guilty of a misdemeanor. 


(1866-7, c. 60; Code, s. 1053; 1905, c. ZL Rev, (93502937145 Casals. 4510.) 


Cross Reference.—As to the larceny of 
ginseng, see § 14-79. 


§ 14-393. Purchase of ginseng; register to be kept; details.—Every 


person, firm or corporation buying ginseng in any quantity shall keep a register, 
and shall keep therein a true and accurate record of each purchase, showing the 
amount of the ginseng, the name and residence of the person from whom pur- 
chased, the source from which obtained, and amount paid for the same and the 
date of the purchase. A failure to comply with the above requirements, or the 
making of a false entry in regard to the purchasing of such ginseng, shall be a 
misdemeanor punishable by a fine not to exceed five hundred dollars ($500.00), 
imprisonment for not more than six months, or both. (1923, %EM LOO EE Sites 
4510(a) ; 1969, c. 1224, s. 5.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment in the last sentence. 


§ 14-394. Anonymous or threatening letters, mailing or transmit- 
ting.—It shall be unlawful for any person, firm, or corporation, or any associa- 
tion of persons in this State, under whatever name styled, to write and transmit 
any letter, note, or writing, whether written, printed, or drawn, without signing 
his, her, their, or its true name thereto, threatening any person or persons, firm 
or corporation, or officers thereof with any personal injury or violence or destruc- 
tion of property of such individuals, firms, or corporations, or using therein any 
language or threats of any kind or nature calculated to intimidate or place in fear 
any such persons, firms or corporations, or officers thereof, as to their personal 
safety or the safety of their property, or using vulgar or obscene language, or 
using such language which if published would bring such persons into public 
contempt and disgrace, and any person, firm, or corporation violating the pro- 
visions of this section shall be fined or imprisoned, or both, in the discretion of 
thercourt (1921 "cli22C 5 5 4511(a).) 


Transmission an Essential Element.—For 
a conviction under the statute, there must 
be a transmission of the anonymous letter 
which contains at least one of the cate- 
gories of prohibited language. Unless and 
until there is a transmission, no crime has 
been committed. State v. Robbins, 253 
N.C. 47, 116 S.E.2d 192 (1960). 

What Constitutes Transmission. — There 


can be no transmission within the meaning 
of the statute without an intended recip- 
ient and a delivery of the prohibited writ- 
ing or a communication of its contents to 
the intended recipient. State v. Robbins, 
253 N.C. 47, 116 S.E.2d 192 (1960). 
Circumstantial evidence of defendant’s 
guilt of transmitting a threatening letter 
held sufficient to sustain conviction and 
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overrule defendant’s motion for judgment Cited in State v. Barnes, 253 N.C. 711, 
as of nonsuit. State v. Strickland, 229 N.C. 117 S.E.2d 849 (1961). 
201, 49 S.E.2d 469 (1948). 


§ 14-395. Commercialization of American Legion emblem; wearing 
by nonmembers.—It shall be unlawful for anyone not a member of the Ameri. 
can Legion, an organization consisting of ex-members of the army, navy and 
marine corps, who served as members of such organizations in the recent world 
war, to wear upon his or her person the recognized emblem of the Amercian Le- 
gion, or to use the said emblem for advertising purposes, or to commercialize the 
same in any way whatsoever; or to use the said emblem in display upon his or 
her property or place of business, or at any place whatsoever. Anyone violating 
the provisions of this section shall be guilty of a misdemeanor and fined not more 
than fifty dollars ($50.00) or imprisoned not more than thirty days. (1923, c. 89; 
Cites Ss: 4511 (by.) 


§ 14-396. Dogs on ‘Capitol Square’ worrying squirrels. — It shall 
be unlawful for any owner or keeper of a dog to permit the same to run at large 
on the Capitol grounds known as “Capitol Square” or to be thereon unless on 
leash or otherwise in the immediate physical control of said owner or keeper, or 
to pursue, worry or harass any squirrel or other wild animal kept on said 
grounds. Any person violating the provisions of this section shall be guilty of a 
misdemeanor punishable by fine not exceeding fifty dollars or imprisonment not ex- 
ceeding thirty days. (1925, c. 289.) 


§ 14-397. Use of name of denominational college in connection with 
dance hall.—It shall be unlawful for any person, firm, corporation, club or 
society, by whatsoever name called, to use in connection with any dance, or dance 
hall, by advertisement, announcement, or otherwise, the name of any college, or 
any Class or organization of any college operated and conducted by a religious 
denomination, unless the written permission of the dean of such college is given, 
permitting and allowing the use of the name of such denominational college, or 
a class or organization of the same in connection with such dance, or dance hall. 
Any person violating any of the provisions of this section shall be guilty of a mis- 
demeanor punishable by a fine not to exceed five hundred dollars ($500.00), im- 
prisonment for not more than six months, or both. (1927, c. 6; 1969, c. 1224) s, a5) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment in the last sentence. 


§ 14-398. Theft or destruction of property of public libraries, mu- 
seums, etc.—Any person who shall steal or unlawfully take or detain, or wil- 
fully or maliciously or wantonly write upon, cut, tear, deface, disfigure, soil, ob- 
literate, break or destroy, or who shall sell or buy or receive, knowing the same 
to have been stolen, any book, document, newspaper, periodical, map, chart, pic- 
ture, portrait, engraving, statue, coin, medal, apparatus, specimen, or other work 
of literature or object of art or curiosity deposited in a public library, gallery, mu- 
seum, collection, fair or exhibition, or in any department or office of State or local 
government, or in a library, gallery, museum, collection, or exhibition, belonging to 
any incorporated college or university, or any incorporated institution devoted to 
educational, scientific, literary, artistic, historical or charitable purposes, shall, if 
the value of the property stolen, detained, sold, bought or received knowing same 
to have been stolen, or if the damage done by writing upon, cutting, tearing, de- 
facing, disfiguring, soiling, obliterating, breaking or destroying any such prop- 
erty, shall not exceed fifty dollars ($50.00), be guilty of a misdemeanor and upon 
conviction shall be fined or imprisoned in the discretion of the court. If the value 
of the property stolen, detained, sold or received knowing same to have been 
stolen, or the amount of damage done in any of the ways or manners hereinabove 
set out, shall exceed the sum of fifty dollars ($50.00), the person committing 
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same shall be guilty of a felony, and shall upon conviction be punished in accor- 
dance with the laws applicable thereto. (1935, c. 300; 1943, c. 543.) 


§ 14-399. Placing of trash, refuse, etc., on the right-of-way of any 
public road.—It is unlawtul tor any person, firm. organization o1 private cor- 
poration, or for the governing body, agents or employees of any municipal corpo- 
ration, to place or leave or cause to be placed or left temporarily or permanently, 
any trash, refuse, garbage, scrapped automobile, scrapped truck or part thereof 
on the right-of-way of any State highway or public road where said highway or 
public road is outside of an incorporated town. 


The placing or leaving of the articles or matter forbidden by this section shall, 
for each day or portion thereof that said articles or matter are placed or lett, 
constitute a separate offense. 

A violation ot this section is punishable by a fine of not less than ten dollars 
($10.00) and not more than fifty dollars ($50.00) for each offense. (1935, c. 
457; 1937, c. 446; 1943, c. 543; 1951, c. 975, s. 1; 1953, cc. 387. LOdd 11955, 


COSA OSG. 73, 175.7 1959). c. 11732) 


Opinions of Attorney General.—Mr. F. 
L. Hutchinson, Division Engineer, State 
Highway Commission, 7/24/69. 

Former Section Unconstitutional. — Be- 
fore its amendment in 1959, this section 
made it unlawful to place, temporarily or 
permanently, any trash, refuse, garbage, or 
scrapped motor vehicles within 150 yards 
of a hard-surfaced highway unless such ma- 
terials were concealed from the view of 
persons on the highway. The section fur- 
ther provided that it should not apply to 


junk yards which were properly screened 
from the view of persons on the highway. 
The section was held unconstitutional on 
the ground that its requirements had no 
substantial relationship to the public 
health, safety, morals or general welfare, 
since the mere screening of the proscribed 
materials from the public view could re- 
late only to aesthetic considerations, which 
alone are an insufficient predicate for the 
exercise of the police power. State v. 
Brown, 250 N.C. 54, 108 S.E.2d 74 (1969). 


§ 14-400. Tattooing prohibited.—It shall be unlawful for any person or 
persons to tattoo the arm, limb, or any part of the body of any other person under 
twenty-one years of age. Anyone violating the provisions of this section shall 
be guilty of a misdemeanor punishable by a fine not to exceed five hundred dollars 
($500.00), imprisonment for not more than six months, or both. (1937, c. 112, ss. 
1, 2; 1969, c. 1224, s. 8.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment in the last sentence. 


§ 14-401. Putting poisonous foodstuffs, etc., in certain public 
places, prohibited —It shall be unlawful for any person, Orm or corporation to 
put or place any strychnine, other poisonous compounds or ground glass on any 
beef or other foodstuffs of any kind in any public square, street, lane, alley or on 
any lot in any village, town or city or on any public road, open field, woods or 
yard in the country. Any person, firm or corporation who violates the provisions 
of this section shal} ve tiable in damages to the person injured thereby and also 
Shall be guilty of a misdemeanor, and upon conviction shall be fined or im- 
prisoned, at the discretion of the court. This section shall not apply to the poison- 
ing of insects or worms tor the purpose of protecting crops or gardens by spraying 
plants, crops or trees nor to poisons used in rat extermination. (1941, °c. 181; 
1953, c. 1239.) 

Editor’s Note. — For comment on this 
enactment, see 19 N.C.L. Rev. 479. 


§ 14-401.1. Misdemeanor to tamper with examination questions.— 
Any person who purloins, steals, buys, receives, or sells, gives or offers to buy, 
give, or sell any examination questions or copies thereof of any examination pro- 
vided and prepared by law before the date of the examination for which they shall 
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have been prepared, shall be guilty of a misdemeanor punishable by a fine not to 
exceed five hundred dollars ($500.00), imprisonment for not more than six months, 
or both. (1917, c. 146, s. 10; C. S., s. 5658; 1969, c. 1224, s. 3.) 


Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment. 

Section Limited to Examinations “Pro- 
vided and Prepared by Law”. — The por- 
tion of this section reading “any examina- 
tion provided and prepared by law” ex- 
pressly limits the application of the stat- 


ute to examinations “provided and _ pre- 
pared by law,” 1.e.. examinations given by 
the State Board of Medical Examiners, the 
State Board of Law Examiners, and other 
examining boards ot this class. The stat- 
ute has no application to college examina- 
tion papers. State v. Andrews, 246 N.C. 
561, 99 S.E.2d 745 (1957). 


§ 14-401.2. Misdemeanor for detective to collect claims, accounts, 
etc.—It shall be unlawful for any person, firm, or corporation, who or which is 
engaged in business as a detective, detective agency, or what is ordinarily known 
as “secret service work,” or conducts such business, to engage in the business of 
collecting claims, accounts, bills, notes, or other money obligations for others, or 
to engage in the business known as a collection agency. Violation of the provi- 
sions hereof shall be a misdemeanor punishable by a fine not to exceed five hundred 
dollars ($500.00), imprisonment for not more than six months, or both. (1943, ¢. 
Bed; LOU, een oat wae oe} 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment in the last sentence. 


§ 14-401.3. Inscription on gravestone or monument charging com- 
mission of crime.—It shall be illegal for any person to erect or cause to be 
erected any gravestone or monument bearing any inscription charging any person 
with the commission of a crime, and it shall be illegal for any person owning, con- 
trolling or operating any cemetery to permit such gravestone to be erected and 
maintained therein. If such gravestone has been erected in any graveyard, ceme- 
tery or burial plot, it shall shall be the duty of the person having charge thereof to 
remove and obliterate such inscription. Any person violating the provisions of this 
section shall be guilty of a misdemeanor punishable by a fine not to exceed five 
hundred dollars ($500.00), imprisonment for not more than six months, or both. 
(1949, c. 1075; 1969, .c. 1224, s. 8.) 

Editor’s Note. — The 1969 amendment, 
effective Oct. 1, 1969, rewrote the provi- 


sions relating to punishment in the last 
sentence. 


§ 14-401.4. Identifying marks on machines and apparatus; appli- 
cation to Department of Motor Vehicles for numbers. — (a) No person, 
firm or corporation shall willfully remove, deface, destroy, alter or cover over 
the manufacturer’s serial or engine number or any other manufacturer’s number 
or other distinguishing number or indentification mark upon any machine or other 
apparatus, including but not limited to farm equipment, machinery and apparatus, 
but excluding electric storage batteries, nor shall any person, firm or corporation 
place or stamp any serial, engine, or other number or mark upon such machinery, 
apparatus or equipment except as provided for in this section, nor shall any per- 
son, firm or corporation purchase or take into possession or sell, trade, transfer, 
devise, give away or in any manner dispose of such machinery, apparatus, or equip- 
ment except by intestate succession or as junk or scrap after the manufacturer’s 
serial or engine number or mark has been willfully removed, defaced, destroyed, 
altered or covered up unless a new number or mark has been added as provided 
in this section: Provided, however, that this section shall not prohibit or prevent 
the owner or holder of a mortgage, conditional sales contract, title retaining con- 
tract, or a trustee under a deed of trust from taking possession for the purpose of 
foreclosure under a power of sale or by court order, of such machinery, ap- 
paratus, or equipment, or from selling the same by foreclosure sale under a power 
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contained in a mortgage, conditional sales contract, title retaining contract, deed 
of trust, or court order; or from taking possession thereof in satisfaction of the 
indebtedness secured by the mortgage, deed of trust, conditional sales contract, 
or title retaining contract pursuant to an agreement with the owner. 


(b) Each seller of farm machinery, farm equipment or farm apparatus covered 
by this section shall give the purchaser a bill of sale for such machinery, equip- 
ment or apparatus and shall include in the bill of sale the manufacturer’s serial 
number or distinguishing number or identification mark, which the seller warrants 
to be true and correct according to his invoice or bill of sale as received from his 
manufacturer, supplier, or distributor or dealer. 


(c) Each user of farm machinery, farm equipment or farm apparatus whose 
manufacturer’s serial number, distinguishing number or identification mark has 
been obliterated or is now unrecognizable, may obtain a valid identification num- 
ber for any such machinery, equipment or apparatus upon application for such 
number to the Department of Motor Vehicles accompanied by satisfactory proof 
of ownership and a subsequent certification to the Department by a member of 
the North Carolina Highway Patrol that said applicant has placed the number 
on the proper machinery, equipment or apparatus. The Department of Motor 
Vehicles is hereby authorized and empowered to issue appropriate identification 
marks or distinguishing numbers for machinery, equipment or apparatus upon 
application as provided in this section and the Department is further authorized 
and empowered to designate the place or places on the machinery, equipment or 
apparatus at which the identification marks or distinguishing numbers shall be 
placed. The Department is also authorized to designate the method to be used 
in placing the identification marks or distinguishing numbers on the machinery, 
equipment or apparatus: Provided, however, that the owner or holder of the 
mortgage conditional sales contract, title retaining contract, or trustee under a 
deed of trust in possession of such encumbered machinery, equipment, or apparatus 
from which the manufacturer’s serial or engine number or other manufacturer’s 
number or distinguishing mark has been obliterated or has become unrecognizable 
or the purchaser at the foreclosure sale thereof, may at any time obtain a valid 
identification number for any such machinery, equipment or apparatus upon ap- 
plication therefor to the Department of Motor Vehicles. 


(d) Any person, firm or corporation who shall violate any part of this section 
shall be guilty of a misdemeanor and upon plea of guilty or conviction shall be 
punished in the discretion of the court. (1949, c. 928; 1951, c. 1110, s. 1; 1953, 
ceed) 


§ 14-401.5. Practice of phrenology, palmistry, fortune-telling or 
clairvoyance prohibited.—It shall be unlawful for any person to practice the 
arts of phrenology, palmistry, clairvoyance, fortune-telling and other crafts of a 
similar kind in the counties named herein. Any person violating any provision 
of this section shall be guilty of a misdemeanor and upon conviction shall be pun- 
ished by a fine of not more than five hundred dollars ($500.00) or imprisonment 
for not more than six months or both such fine and imprisonment in the discretion 
of the court. 


This section shall not prohibit the amateur practice of phrenology, palmistry, 
fortune-telling or clairvoyance in connection with school or church socials, pro- 
vided such socials are held in school or church buildings. 


Provided that the provisions of this section shall apply only to the counties of 
Alexander, Ashe, Avery, Bertie, Bladen, Brunswick, Buncombe, Burke, Cald- 
well, Camden, Carteret, Caswell, Chatham, Chowan, Clay, Craven, Cumberland, 
Currituck, Dare, Davidson, Davie, Duplin, Durham, Franklin, Gates, Graham, 
Granville, Greene, Guilford, Halifax, Harnett, Haywood, Hertford, Hoke, Ire- 
dell, Johnston, Lee, Madison, Martin, McDowell, Mecklenburg, Moore, Nash, 
Northampton, Onslow, Orange, Pasquotank, Pender, Perquimans, Person, Polk, 
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Richmond, Robeson, Rockingham, Rutherford, Sampson, Scotland, Surry, Tran- 
sylvania, Union, Vance, Wake and Warren. (1951, c. 314; 1953, cc. 138, VIN 
328; 1955, cc. 55, 454; 1957, cc. 151, 166, 309, 355, 915; 1959, cc. 428, 1018; 
1961; c:.271; 1969 %e512245"s: 20.) 

Local Modification.—Chatham: 1961, c. Editor’s Note. — The 1969 amendment 
544; Durham: 1951, c. 1189; Harnett: 1955, substituted “six months” for “one year” 
c. 1326; Lee: 1955, c. 766; Orange: 1961, near the end of the first paragraph. 

c. 544. 


§ 14-401.6. Unlawful to possess, etc., tear gas except for certain 
purposes.—It shall be unlawful for any person, firm, corporation or association to 
possess, use, store, sell or transport within the State of North Carolina, any form 
of that type of gas generally known as “tear gas,” or any container or device for 
holding or releasing the same; provided, the provisions of this section shall not 
apply to the possession, use, storage, sale or transportation of such gas by or for 
any of the armed services of the United States or of this State, or by or for any 
governmental agency, or municipal and State peace officers of this State or for 
bona fide scientific, educational or industrial purposes, or for use in safes, vaults 
and depositories as a means of protection against robbery. 

Any person, firm, corporation or association violating any provision of this sec- 
tion shall be guilty of a misdemeanor punishable by a fine not to exceed five hun- 
dred dollars ($500.00), imprisonment for not more than six months, or both. 
(1951, .c. 592; 1969,.c. 1224, 5.8.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment in the last sentence. 


§ 14-401.7. Persons, firms, banks and corporations dealing in 
securities on commission taxed as a private banker. — No person, bank, 
or corporation, without a license authorized by law, shall act as a stockbroker 
or private banker. Any person, bank, or corporation that deals in foreign or 
domestic exchange certificates of debt, shares in any corporation or charter 
companies, bank or other notes, for the purpose of selling the same or any other 
thing for commission or other compensation, or who negotiates loans upon real 
estate securities, shall be deemed a security broker. Any person, bank, or 
corporation engaged in the business of negotiating loans on any class of security 
or in discounting, buying or selling negotiable or other papers or credits, whether 
in an office for the purpose or elsewhere shall be deemed to be a private banker. 
Any person, firm, or corporation violating this section shall pay a fine of not less 
than one hundred nor more than five hundred dollars for each offense. (1939, c. 
310, s. 1004; 1953, c. 970, s. 9.) 

Cited in State ex rel. Utilities Comm’n 
v. Carolina Tel. & Tel. Co., 243 N.C, 46, 
89 S.E.2d 802 (1955). 


§ 14-401.8. Refusing to relinquish party telephone line in emer- 
gency; false statement of emergency.—Any person who shall wilfully re- 
fuse to immediately relinquish a party telephone line when informed that’ such 
line is needed for an emergency call to a fire department or police department, 
or for medical aid or ambulance service, or any person who shall secure the use 
of a party telephone line by falsely stating that such line is needed for an emer- 
gency call, shall be guilty of a misdemeanor, and, upon conviction shall be fined 
or imprisoned in the discretion of the court. 

The term “party line” as used in this section is defined as a subscriber’s line 
telephone circuit, consisting of two or more main telephone stations connected 
therewith, each station with a distinctive ting or telephone number. The term 
“emergency” as used in this section is defined as a situation in which property 
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or human life are in jeopardy and the prompt summoning of aid is essential. 
(1955,0;,958.) 
Cited in Citizens Tel. Co. v. Telephone 
Serv. Co., 214 F. Supp. 627 (W.D.N.C. 
1963). 


§ 14-401.9. Parking vehicle in private parking space without per- 
mission.—It shall be unlawful for any person other than the owner or lessee 
of a privately owned or leased parking space to park a motor or other vehicle 
in such private parking space without the express permission of the owner or 
lessee of such space; provided, that such private parking lot be clearly designated 
as such by a sign no smaller than 24 inches by 24 inches prominently displayed 
at the entrance thereto, and provided further, that the parking spaces within the 
lot be clearly marked by signs setting forth the name of each individual lessee 
or owner. 

The provisions of this section shall only apply to parking spaces located within 
the corporate limits of municipalities. 


Any person violating any of the provisions of this section shall be guilty of a 
misdemeanor and upon conviction shall be fined not more than ten dollars 


($10.00) in the discretion of the court. (1955, c. 1019.) 


§ 14-401.10. Soliciting advertisements for official publications of 
law-enforcement officers’ associations.—Every person, firm or corporation 
who solicits any advertisement to be published in any law-enforcement officers’ 
association’s official magazine, yearbook, or other official publication, shall dis- 
close to the person so solicited, whether so requested or not, the name of the 
law-enforcement association for which such advertisement is solicited, together 
with written authority from the president or secretary of such association to 
solicit such advertising on its behalf. 

Any person, firm or corporation violating the provisions of this section shall 
be guilty of a misdemeanor punishable by a fine not to exceed five hundred dollars 
($500.00), imprisonment for not more than six months, or both. (1961, c. 518; 
1969, c. 1224, s. 8.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment in the last sentence. 


ARTICLE 52A. 


Sale of Weapons in Certain Counties. 


§ 14-402. Sale of certain weapons without permit forbidden. — It 
shall be unlawful for any person, firm, or corporation in this State to sell, give 
away, or dispose of, or to purchase or receive, at any place within the State 
from any other place within or without the State, unless a license or permit 
therefor shall have first been obtained by such purchaser or receiver from the 
sheriff of the county in which such purchase, sale, or transfer is intended to be 
made, any pistol, so-called pump-gun, bowie knife, dirk, dagger, slung-shot, 
blackjack or metallic knucks. 

It shall be unlawful for any person or persons to receive from any postmaster, 
postal clerk, employee in the parcel post department, rural mail carrier, express 
agent or employee, railroad agent or employee, within the State of North Carolina 
any pistol, so-called pump-gun, bowie knife, dirk, dagger or metallic knucks 
without having in his or their possession and without exhibiting at the time of 
the delivery of the same and to the person delivering the same, the permit from 
the sheriff as provided in § 14-403. Any ‘person violating the provisions of this 
section shall be guilty of a misdemeanor, and upon conviction thereof shall he 
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fined not less than fifty dollars nor more than two hundred dollars, or imprisoned 
not less than thirty days nor more than six months, or both, in the discretion of 
the:court"( 1019) eiele7ac rl. CG. Ss: 5106; 1923, c. 106; 1947, c. 781; 1959, c. 


1073) 6025) 
Editor’s Note.—Session Laws 1959, c. 
1073, s. 2, amended this and other sec- 
tions of this article by striking out the 
word “clerk” and the words “clerk of the 
superior court” wherever they appeared 
and substituting therefor the word “sheriff,” 
it being the intent and purpose of the 
amendatory act to transfer to the sheriffs 
the duties theretofore performed by the 
clerks of the superior court in issuing per- 
mits for the purchase of weapons and 
keeping the records of issuance of such 
permits and all other duties incident to the 
purchase, sale and ownership of weapons. 
Session Laws 1959, c. OOS ae eS 
amended from time to time, excepts the 
following counties from the application of 
the 1959 amendments to this article: Ashe, 
Avery, Bertie, Bladen, Cherokee, Clay 
(inserted in the list by Session Laws 1969, 
c. 276), Currituck, Davie, Duplin, Franklin, 
Greene, Halifax, Iredell, Jackson, Lincoln, 
Macon, Madison, Mitchell, Moore, Pender, 
Perquimans, Person, Polk, Rockingham, 
Sampson, Stokes, Tyrrell, Union, Warren, 
Washington, Watauga and Yancey. 


Harnett was deleted from the list by 
Session Laws 1967, c. 470, and Session 
Laws 1969, c. 658; Haywood was deleted 
by Session Laws 1969, c. 6; Hertford was 
deleted by Session Laws 1967, ‘c: :903; 
Johnston was deleted by Session Laws 
1967, c. 122; Jones was deleted by Ses- 
sion Laws 1969, c. 109; Lee was deleted 
by Session Laws 1967, c. 470, and Session 
Laws 1969, c. 658; Mecklenburg was de- 
leted by Session Laws 1969, c. 1305; 
Pamlico was deleted by Session Laws 
1967, c. 6; Vance was deleted by Session 
Laws 1969, c. 396; Wilson was deleted by 
Session Laws 1963, c. 537. 

The article as it applies to the counties 
excepted from the 1959 act has been cod- 
ified as article 53, §§ 14-409.1 through 14- 
409.9. 

Opinions of Attorney General.—Mr. Be 
Roberts, Sheriff, Cabarrus County, 7/8/69; 
Mr. Jay F. Frank, Iredell County Attorney, 
10/17/69. 


§ 14-403. Permit issued by sheriff; form of permit. — The sheriffs 
of any and all counties of this State are hereby authorized and directed to issue 
to any person, firm, or corporation in any such county a license or permit to 
purchase or receive any weapon mentioned in this article from any person, firm, 
or corporation offering to sell or dispose of the same, which said license or per- 
mit shall be in the following form, to wit: 


North Carolina, 


Ce ORS CMW SACK ere ear) 


I loos Ase cae cane eee , Sheriff of said county, do hereby certify that 
eee otreet..in 


whose place of residence is 
REA Sie FERS Ek Township 
satisfied me as to his, her (or) 


On@ 1045 8 ee. b) ene & 


C8: 19.0.4) 2 16 26 @)8: & 


Re) @ 0 4 lw teee tule 


sion of one of the weapons described is necessary for self-defense or the protec- 


tion of the home, a license or permit is therefore hereby given said 


to purchase one pistol, 
pistol ) 
pose of the same. 

This 


Efe eters fae wis wf sels 


> Qirents, 14 léle "ete © 


6’ he 104 "o) ep Taye coe tal at i 


oF ot Sie oh Sa Ge) #2! oo Ve by Ewe Latics Oe 


Sheriff. 


(1919. Cob OZ -5 25 Conese LO Zin 050.0 c.41 073.15, 2) 
§ 14-404. Applicant must be of good moral character; weapon for 


defense of home; sheriff’s fee.—Before the sheriff 


shall issue any such li- 


cense or permit he shall fully satisfy himself by affidavits, oral evidence, or other- 
Wise, as to the good moral character of the applicant therefor, and that such 
person, firm, or corporation requires the possession of the weapon mentioned 
for protection of the home. If said sheriff shall not be so fully satisfied, he shall 


refuse to issue said license or permit: 


Provided, that nothing in this article shall 
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apply to officers authorized by law to carry firearms if such officers identify them- 
selves to the vendor or donor as being officers authorized by law to carry fire- 
arms. The sheriff shall charge for his services upon issuing such license or permit 
a fee of fifty cents. (1919, c. 197, s. 3: C. S., 8. 5108; 1959, c. 1073, s. 2: 1969, 
Ce7a) 

Editor’s Note. — The 1969 amendment Opinions of Attorney General.—Mr. Jay 
added “if such officers identify themselves F. Frank, Iredell County Attorney, 
to the vendor or donor as being officers 10/17/69. 
authorized by law to carry firearms” at the 
end of the second sentence. 


§ 14-405. Record of permits kept by sheriff.—The sheriff shall keep 
a book, to be provided by the board of commissioners of each county, in which 
he shall keep a record of all licenses or permits issued under this article. includ. 
ing the name, date, place of residence, age, former place of residence, etc., of 
each such person, firm, or corporation to whom or which a license or permit is 
issued. (1919, c. 197, s. 4; C. S., s. 5109; 1959, c. 1073, s. 2.) 


§ 14-406. Dealer to keep record of sales. — Every dealer in pistols, 
pistol cartridges and other weapons mentioned in this article shall keep an ac- 
curate record of all sales thereof, including the name, place of residence, date of 
sale, etc., of each person, firm, or corporation to whom or which such sales are 
made, which record shall be open to the inspection of any duly constituted State, 
county or police officer, within this State. (1919, c. 197, 5.5; C.S., s. 5110.) 


§ 14-407. Weapons to be listed for taxes.—During the period of list- 
ing taxes in each year the owner or person in possession or having the custody 
or care of any weapon mentioned in this article is required to list the same 
specifically, as is now required for listing personal property for taxes. Any per- 
son listing any such weapon for taxes shall be required to designate his place of 
residence, including local street address. CLIP: 19/7 Nes GAGS. seaeit) 


§ 14-407.1. Sale of blank cartridge pistols.—The provisions of G.S. 
14-402 and G.S. 14-405 to 14-407 shall apply to the sale of pistols suitable for 
firing blank cartridges. The clerks of the superior courts of all the counties of 
this State are authorized and may in their discretion issue to any person, firm 
or corporation, in any such county, a license or permit to purchase or receive 
any pistol suitable for firing blank cartridges from any person, firm or corpo- 
ration offering to sell or dispose of the same, which said permit shall be in 
substantially the following form: 


“North Carolina 


Wiis. Satta County 

lite a, SarGesd (oe , Clerk of the Superior Court of said county, do hereby 
certify thatsvivoke oe Seer whose place of residence is ............ Street in 
ERR, ID 2k (or) int... 8e 0c Township in) ..0..0. 2... County) North 


Carolina, having this day satisfied me that the possession of a pistol suitable 

for firing blank cartridges will be used only for lawful purposes, a permit is 

theretorei piven *sdide."i. one to purchase said pistol from any person, firm 

or corporation authorized to dispose of the same, this .............. day of 
19 


Clerk of Superior Court” 


The clerk shall charge for his services, upon issuing such permit, a fee of fifty 
cents (50¢). (1959, c. 1068. ) 


§ 14-408. Violation of § 14-406 or 14-407 a misdemeanor.—Any 
person, firm, or corporation violating any of the provisions of § 14-406 or 14-407 
shall be guilty of a misdemeanor punishable by a fine not to exceed five hundred 
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dollars ($500.00), imprisonment for not more than six months, or both. (1919, c. 
197.873 Co Bebe L969 % cid 2246863 

Editor’s Note. — The 1969 amendment punishment for a provision for fine or im- 
substituted the present provisions as to prisonment in the discretion of the court. 


§ 14-409. Machine guns and other like weapons.—It shall be unlawful 
for any person, firm or corporation to manufacture, sell, give away, dispose of, 
use or possess machine guns, submachine guns, or other like weapons: Provided, 
however, that this section shall not apply to the following: 


Banks, merchants, and recognized business establishments for use in their 
respective places of business, who shall first apply to and receive from the sheriff 
of the county in which said business is located, a permit to possess the said 
weapons for the purpose of defending the said business; officers and soldiers of the 
United States army, when in discharge of their official duties, officers and soldiers 
of the militia and the State guard when called into actual service, officers ot the 
State, or of any county, city or town, charged with the execution of the laws of 
the State, when acting in the discharge of their official duties; the manufacture, use 
or possession of such weapons for scientific or experimental purposes when such 
manufacture, use or possession is lawful under federal laws and the weapon is 
registered with a federal agency, and when a permit to manufacture, use or possess 
the weapon is issued by the sheriff of the county in which the weapon is located. 
Provided, further, that automatic shotguns and pistols or other automatic weapons 
that shoot less than thirty-one shots shall not be construed to be or mean a machine 
gun or submachine gun under this section; and that any bona fide resident of this 
State who now owns a machine gun used in former wars, as a relic or souvenir, 
may retain and keep same as his or her property without violating the provisions 
of this section upon his reporting said ownership to the sheriff of the county in 
which said person lives. 


Any person violating any of the provisions of this section shall be guilty of a 
misdemeanor and shall be fined not less than five hundred ($500.00) dollars, or 
imprisoned for not less than six months, or both, in the discretion of the court. 


(193390 261;'smly 195940. 1073ats y2-01065ste5 12005) 


ARTICLE 53. 


Sale of Weapons in Certain Other Counties. 


§ 14-409.1. Sale of certain weapons without permit forbidden. — It 
shall be unlawful for any person, firm, or corporation in this State to sell, give 
away, or dispose of, or to purchase or receive, at any place within the State 
from any other place within or without the State, unless a license or permit 
therefor shall have first been obtained by such purchaser or receiver from the 
clerk of the superior court of the county in which such purchase, sale or transfer 
is intended to be made, any pistol, so-called pump gun, bowie knife, dirk, dagger, 
slung-shot, blackjack or metallic knucks. 


It shall be unlawful for any person or persons to receive from any postmaster, 
postal clerk, employee in the parcel post department, rural mail carrier, express 
agent or employee, railroad agent or employee, within the State of North Carolina 
any pistol, so-called pump gun, bowie knife, dirk, dagger or metallic knucks 
without having in his or their possession and without exhibiting at the time of 
the delivery of the same and to the person delivering the same, the permit from 
the clerk of the superior court as provided in § 14-409.2. Any person violating 
the provisions of this section shall be guilty of a misdemeanor, and upon convic- 
tion thereof shall be fined not less than fifty dollars nor more than two hundred 
dollars, or imprisoned not less than thirty days nor more than six months, or 
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both, in the discretion of the court. LOTS el OF Aap Glies Gi Se us: 5106; 1923, 


c. 106; 1947, c. 781.) 


Editor’s Note——Counties excepted from 
article 52A, §§ 14-402 through 14-409, as 
amended by Session Laws 1959, c. 1073, 
are governed by this article. The list of 
counties, as amended from time to time, 
is as follows: Ashe, Avery, Bertie, Bladen, 
Cherokee, Clay (inserted in the list by 
Session Laws 1969, c. 276), Currituck, 
Davie, Duplin, Franklin, Greene, Halifax, 
Iredell, Jackson, Lincoln, Macon, Madison, 
Mitchell, Moore, Pender, Perquimans, Per- 
son, Polk, Rockingham, Sampson, Stokes, 
Tyrrell, Union, Warren, Washington, Wa- 
tauga and Yancey. 


by Session Laws 1969, c. 6; Hertford was 
deleted by Session Laws 1967, c. 903; 
Johnston was deleted by Session Laws 
1967, c. 122; Jones was deleted by Session 
Laws 1969, c. 109; Lee was deleted by Ses- 
sion Laws 1967, c. 470, and Session Laws 
1969, c. 658; Mecklenburg was deleted by 
Session Laws 1969, c. 1305; Pamlico was 
deleted by Session Laws 1967, c. 6; Vance 
was deleted by Session Laws 1969, c. 396; 
Wilson was deleted by Session Laws 1963 
Cedars 

See Editor’s Note under § 14-402. 

Opinions of Attorney General.—Mr. Jay 


Harnett was deleted from the list by  F. Frank, Iredell County Attorney 
Session Laws 1967, c. 470, and Session 10/17/69. 
Laws 1969, c. 658; Haywood was deleted 


§ 14-409.2. Permit issued by clerk of court; form of permit.—The 
clerks of the superior courts of any and all counties of this State are hereby 
authorized and directed to issue to any person, firm, or corporation in any such 
county a license or permit to purchase or receive any weapon mentioned in this 
article from any person, firm, or corporation offering to sell or dispose of the 
same, which said license or permit shall be in the following form, to wit: 


North Carolina, 


a Ss eae County. 

Bie ee os hee eae i » Clerk of the Superior Court of said county, do hereby 
CEPT Ve Gadi meas taco ocd whose place of residence is .............. Street, in 
ce oene meee Or Vaitireminn as te meh OWUShiped 56 ees sis sos’. County, North 


Beteby “pevetcaid vs: & wn at eae: to purchase one pistol, (or if any other 
weapon is named strike out the word pistol) .............. rom any person, 
firm or corporation authorized to dispose of the same. 

Pris. 2oe8 Ok dayiobi-Dise ades villa : Pal Ocak... 


Clerk Superior Court. 
(1919 2ce 1072 se 2 Ci -S.9 51951072) 


§ 14-409.3. Applicant must be of good moral character; weapon for 
defense of home; clerk’s fee.—Before the clerk of the superior court shall 
issue any such license or permit he shall fully satisfy himself by affidavits, oral 
evidence, or otherwise, as to the good moral character of the applicant therefor, and 
that such person, firm, or corporation requires the possession of the weapon men- 
tioned for protection of the home. If said clerk shall not be so fully satisfied, he shall 
refuse to issue said license or permit: Provided, that nothing in this article shall 
apply to officers authorized by law to carry firearms if such officers identify them- 
selves to the vendor or donor as being officers authorized by law to carry fire- 
arms. The clerk shall charge for his services upon issuing such license or permit 
a fee on nity cents, (1919 c 104 S32 S.,s)0108 91969, 6.73.) 

Editor’s Note. — The 1969 amendment Opinions of Attorney General. — Mr. Jay 
added “if such officers identify themselves F. Frank, Iredell County Attorney, 10/17) 
to the vendor or donor as being officers 69. 
authorized by law to carry firearms” at the 
end of the second sentence. 
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§ 14-409.4. Record of permits kept by clerk.—The clerk of the superior 
court shall keep a book, to be provided by the board of commissioners of each 
county, in which he shall keep a record of all licenses or permits issued under 
this article, including the name, date, place of residence, age, former place of 
residence, etc., of each such person, firm, or corporation to whom or which a 
license or permit is issued. (1919, c. 197, s. 4; C. S., s. 5109.) 


§ 14-409.5. Dealer to keep record of sales. — Every dealer in pistols, 
pistol cartridges and other weapons mentioned in this article shall keep an ac- 
curate record of all sales thereof, including the name, place of residence, date of 
sale, etc., of each person, firm, or corporation to whom or which such sales are 
made, which record shall be open to the inspection of any duly constituted State, 
county or police officer, within this State. (1919, c. 197, s. 5; C. S., s. 5110.) 


§ 14-409.6. Weapons to be listed for taxes.—During the period of list- 
ing taxes in each year the owner or person in possession or having the custody 
or care of any weapon mentioned in this article is required to list the same 
specifically, as is now required for listing personal property for taxes. Any per- 
son listing any such weapons for taxes shall be required to designate his place of 
residence, including local street address. (1919, c. 197, s. 6; C. S., s. 5111.) 


14-409.7. Sale of blank cartridge pistols.—The provisions of G. S. 
14-409.1 and G. S. 14-409.4 to 14-409.6 shall apply to the sale of pistols suitable for 
firing blank cartridges. The clerks of the superior courts of all the counties of 
this State are authorized and may in their discretion issue to any person, firm 
or corporation, in any such county, a license or permit to purchase or receive 
any pistol suitable for firing blank cartridges from any person, firm or corpo- 
ration offering to sell or dispose of the same, which said permit shall be in 
substantially the following form: 


“North Carolina, 


SRS CTT County. 

| Pe Roe One , Clerk of the Superior Court of said county, do hereby 
CEL y stiiclta. wren ete ere oes y whose “place*or residences!) tie. va eene Street in 
eit on kas (or) ain 2 22, 2 2 Township vin: 1... ee7../. County, North 


Carolina, having this day satisfied me that the possession of a pistol suitable 
for firing blank cartridges will be used only for lawful purposes, a permit is 
therefore given said ...... 2100. to purchase said pistol from any person, firm 
or corporation authorized to dispose of the same, this ................ day of 


©. 16 6 @: ewe jei"e' 106 18)-8 ’ 


Cr ee) 


Clerk of Superior Court” 
The clerk shall charge for his services, upon issuing such permit, a fee of fifty 
cents (50¢). (1959, c. 1068.) 
Editor’s Note.—The above section is § State, it has been codified in this article 
14-407.1 as enacted by Session Laws 1959, as well as in article 52A. See Editor’s notes 
c. 1068. Being applicable throughout the under §§ 14-402 and 14-409.1, 


§ 14-409.8. Violation of § 14-409.5 or 14-409.6 a misdemeanor.— 
Any person, firm, or corporation violating any of the provisions of § 14-409.5 or 14- 
409.6 shall be guilty of a misdemeanor punishable by a fine not to exceed five 
hundred dollars ($500.00), imprisonment for not more than six months, or both. 
(1919, c. 197,'s. 7 3:Ce Ss, 8.9112 511969, 'c7 1224, sh6.) ; 

Editor’s Note. — The 1969 amendment punishment for a provision for fine or im- 
substituted the present provisions as to prisonment in the discretion of the court. 


§ 14-409.9. Machine guns and other like weapons.—It shall be unlawful 
for any person, firm or corporation to manufacture, sell, give away, dispose of, 
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use or possess machine guns, submachine guns, or other like weapons: Provided, 
however, that this section shall not apply to the following: 

Banks, merchants, and recognized business establishments for use in their 
respective places of business, who shall first apply to and receive from the clerk of 
the superior court of the county in which said business is located, a permit to possess 
the said weapons for the purpose of defending the said business ; officers and soldiers 
of the United States army, when in discharge of their official duties, officers and 
soldiers of the militia and the State guard when called into actual service, officers of 
the State, or of any county, city or town, charged with the execution of the laws of 
the State, when acting in the discharge of their official duties ; the manufacture, use 
or possession of such weapons for scientific or experimental purposes when such 
manufacture, use or possession is lawful under federal laws and the weapon is 
registered with a federal agency, and when a permit to manufacture, use or possess 
the weapon is issued by the sheriff of the county in which the weapon is located. 
Provided, further, that automatic shotguns and pistols or other automatic weapons 
that shoot less than thirty-one shots shall not be construed to be or mean a machine 
gun or submachine gun under this section; and that any bona fide resident of this 
State who now owns a machine gun used in former wars, as a relic or souvenir, 
may retain and keep same as his or her property without violating the provisions 
of this section upon his reporting said ownership to the clerk of the superior court 
of the county in which said person lives. 

Any person violating any of the provisions of this section shall be guilty of a 
misdemeanor and shall be fined not less than five hundred ($500.00) dollars, or 
imprisoned for not less than six months, or both, in the discretion of the court. 
(AOS S 0726136213. 196976?1 200.) 

Editor’s Note. — The 1965 amendment the second paragraph and in the proviso 
added the provisions pertaining to weapons. of the same paragraph substituted “thirty- 
for scientific or experimental purposes in one shots” for “sixteen shots.” 


ARTICLE 53A. 


Other Firearms. 


§ 14-409.10. Purchase of rifles and shotguns out of State.—lIt shall 
be lawful for citizens of this State to purchase rifles and shotguns and ammuni- 
tion therefor in states contiguous to this State. (1969, c. 101, s. 1.) 


§ 14-409.11. ‘“‘Antique firearm’’ defined.—The term “antique firearm” 
means any firearm manufactured in or before 1898 (including any matchlock, 
flintlock, percussion cap, or similar early type of ignition system) or replica there- 
of, whether actually manufactured before or after the year 1898; and also any 
firearm using fixed ammunition manufactured in or before 1898, for which am- 
munition is no longer manufactured in the United States and is not readily avail- 
able in the ordinary channels of commercial trade. (1969, c. 101, s. 2.) 


ARTICLE 54. 
Sale, etc., of Pyrotechnics. 


§ 14-410. Manufacture, sale and use of pyrotechnics prohibited; 
public exhibitions permitted; common carriers not affected.—It shall 
be unlawful for any individual, firm, partnership or corporation to manufacture, 
purchase, sell, deal in, transport, possess, receive, advertise, use or cause to be 
discharged any pyrotechnics of any description whatsoever within the State of 
North Carolina: Provided, however, that it shall be permissible for pyrotechnics 
to be exhibited, used or discharged at public exhibitions, such as fairs, carnivals, 
shows of all descriptions and public celebrations: Provided, further, that the 
use of said pyrotechnics in connection with public exhibitions, such as fairs, 
carnivals, shows of all descriptions and public celebrations, shall be under super- 
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vision of experts who have previously secured written authority from the board 
of county commissioners of the county in which said pyrotechnics are to be 
exhibited, used or discharged: Provided, further, that it shall not be unlawful 
for a common carrier to receive, transport, and deliver pyrotechnics in the 
regular course of its business. (1947, c. 210, s. 1 ) 

Local Modification. — Durham: 1963, c. 
745; Pender: 1957, c. 113. 


§ 14-411. Sale deemed made at site of delivery.—In case of sale or 
purchase of pyrotechnics, where the delivery thereof was made by a common 
or other carrier, the sale shall be deemed to be made in the county wherein the 
delivery was made by such carrier to the consignee. (1947, c. 210, s. 2.) 


§ 14-412. Possession prima facie evidence of violation.—Possession 
of pyrotechnics by any person, for any purpose other than those permitted under 
this article, shall be prima facie evidence that such pyrotechnics are kept for the 
purpose of being manufactured, sold, bartered, exchanged, given away, received, 
furnished, otherwise disposed of, or used in violation of the provisions of this 
article. (1947, c. 210, s. 3.) 


§ 14-413. Permits for use at public exhibitions.—For the purpose of 
enforcing the provisions of this article, the board of county commissioners of 
any county are hereby empowered and authorized to issue permits for use in 
connection with the conduct of public exhibitions, such as fairs, carnivals, shows 
of all descriptions and public exhibitions, but only after satisfactory evidence is 
produced to the effect that said pyrotechnics will be used for the aforementioned 
purposes and none other. (1947, c. 210, s. 4.) 


§ 14-414. Pyrotechnics defined; exceptions.—For the proper construc- 
tion of the provisions of this article, “pyrotechnics,” as is herein used, shall be 
deemed to be and include any and all kinds of fireworks and explosives, which 
are used for exhibitions or amusement purposes: Provided, however, that noth- 
ing herein contained shall prevent the manufacture, purchase, sale, transporta- 
tion, and use of explosives or signaling flares used in the course of ordinary busi- 
ness or industry, or shells or cartridges used as ammunition in firearms. This arti- 
cle shall not apply to the sale, use, or possession of explosive caps designed to 
be fired in toy cap pistols, provided that the explosive mixture of such explosive 
caps shall not exceed twenty-five hundredths (.25) of a gram for each cap. (1947, 
C210, 's95 81955509674. 25. i) 


§ 14-415. Violation made misdemeanor.—Any person violating any of 
the provisions of this article, except as otherwise specified in said article, shall 
be guilty of a misdemeanor punishable by a fine not to exceed five hundred dollars 
($500.00), imprisonment for not more than six months, or both. (1947, c. 210, s. 
0 L969. CAA at) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment. 


ARTICLE 55. 
Handling of Poisonous Reptiles. . 


§ 14-416. Handling of poisonous reptiles declared public nuisance 
and criminal offense.—The intentional exposure of human beings to contact 
with reptiles of a venomous nature being essentially dangerous and injurious and 
detrimental to public health, safety and welfare, the indulgence in and inducement 
to such exposure is hereby declared to be a public nuisance and a criminal 
offense, to be abated and punished as provided in this article. (1949, c. 1084, 
sol 


598 


§ 14-417 Cu. 14. Criminat Law § 14-422 


§ 14-417. Regulation of ownership or use of poisonous reptiles.— 
It shall be unlawful for any person to own, possess, use, or traffic in any reptile 
of a poisonous nature whose venom is not removed, unless such reptile is at 
all times kept securely in a box, cage, or other safe container in which there are 
no openings of sufficient size to permit the escape of such reptile, or through 


which such reptile can bite or inject its venom into any human being. (1949, 
c. 1084, s. 2.) 


§ 14-418. Prohibited handling of reptiles or suggesting or inducing 
others to handle.—It shall be unlawful for any person to intentionally handle 
any reptile of a poisonous nature whose venom is not removed, by taking or 
holding such reptile in bare hands or by placing or holding such reptile against 
any exposed part of the human anatomy, or by placing their own or another’s 
hand or any other part of the human anatomy in or near any box, cage, or 
other container wherein such reptile is known or suspected to be. It shall also 
be unlawful for any person to intentionally suggest, entice, invite, challenge, in- 
timidate, exhort or otherwise induce or aid any person to handle or expose him- 
self to any such poisonous reptile in any manner defined in this article. (1949, 


c. 1084, s. 3.) 


§ 14-419. Investigation of suspected violations; seizure and exami- 
nation of reptiles; destruction or return of reptiles.—In any case in 
which any law-enforcement officer has reasonable grounds to believe that any of 
the provisions of this article have been or are about to be violated, it shall be 
the duty of such officer and he is hereby authorized, empowered, and directed to 
immediately investigate such violation or impending violation and to forthwith 
seize the reptile or reptiles involved, and all such officers are hereby authorized 
and directed to deliver such reptiles to the respective county health authorities 
for examination and tests of such reptiles by such authorities or other qualified 
authorities to which the county health authorities may refer the same, for the 
purpose of ascertaining whether said reptiles contain venom and are poisonous. 
If such health authorities, or other qualified authorities designated by them to 
make such examinations and tests, find that said reptiles are dangerously poison- 
ous, it shall be the duty of the officers making the seizure, and they are hereby 
authorized and directed to forthwith destroy such reptiles; but if said health au- 
thorities, or other qualified authorities by them designated to make such exami- 
nation and tests, find that the reptiles are not dangerously poisonous, and are not 
and cannot be harmful to human life, safety, health or welfare, then it shall 
be the duty of such officers to return the said reptiles to the person from whom 
they were seized. (1949, c. 1084, s. 4.) 


§ 14-420. Arrest of persons violating provisions of article.—If the 
examination and tests made by the county health or other qualified authorities 
as provided herein show that such reptiles are dangerously poisonous, it shall be 
the duty of the officers making the seizure, in addition to destroying such reptiles, 


also to arrest all persons violating any of the provisions of this article. (1949, c. 
1084, s. 5.) 


§ 14-421. Exemptions from provisions of article.—This article shall 
not apply to the possession, exhibition, or handling of reptiles by employees or 
agents of duly constituted museums, laboratories, educational or scientific in- 
stitutions in the course of their educational or scientific work. (1949, c. 1084, 
s. 6.) 


§ 14-422. Violation made misdemednor.—Any person violating any of 
the provisions of this article shall be guilty of a misdemeanor punishable by a fine 
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not to exceed five hundred dollars ($500.00), imprisonment for not more than six 
months, or both. (1949, c. 1084, s. 7; 1969, ¢,:1224,<s.3.) 
Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment, 
ARTICLE 56. 


Debt Adjusting. 


§ 14-423. Definitions.—As used in this article certain terms or words are 
hereby defined as follows: 


(1) The term “debt adjuster” means a person who engages in, attempts 
to engage in, or offers to engage in the practice or business of debt 
adjusting as said term is defined in this article. 

(2) The term “debt adjusting” shall mean the entering into or making of a 
contract, express or implied, with a particular debtor whereby the 
debtor agrees to pay a certain amount of money periodically to the 
person engaged in the debt adjusting business and who shall for a 
consideration, agree to distribute, or distribute the same among certain 
specified creditors in accordance with a plan agreed upon. The term 
“debt adjusting” is further defined and shall also mean the business or 
practice of any person who holds himself out as acting or offering or 
attempting to act for a consideration as an intermediary between a 
debtor and his creditors for the purpose of settling, compounding, or 
in anywise altering the terms of payment of any debt of a debtor, and 
to that end receives money or other property from the debtor, or on 
behalf of the debtor, for the payment to, or distribution among, the 
creditors of the debtor. 

(3) The term or word “debtor” means an individual, and includes two or 
more individuals who are jointly and severally or jointly or severally 
indebted to a creditor or creditors. 

(4) The word “person” means an individual, firm, partnership, limited part- 
nership, corporation or association. (1963 FC RSO4 esa &) 


§ 14-424. Engaging, etc., in business of debt adjusting a misde- 
meanor.—If any person shall engage in, or offer to or attempt to, engage in the 
business or practice of debt adjusting, or if any person shall hereafter act, offer 
to act, or attempt to act as a debt adjuster, he shall be guilty of a misdemeanor 
punishable by a fine not to exceed five hundred dollars ($500.00), imprisonment for 
not more than six months, or both. (1963, c. 394, s. 2; 1969, c. 1224, s. 6.) 

Editor’s Note. — The 1969 amendment by fine or imprisonment, or both, in the 
substituted the present provisions as to discretion of the court. 
punishment for a provision for punishment 


§ 14-425. Enjoining practice of debt adjusting; appointment of re- 
ceiver for money and property employed.—The superior court shall have 
jurisdiction, in an action brought in the name of the State by the solicitor of the 
solicitorial district, to enjoin any person from acting, offering to act, or attempting 
to act, as a debt adjuster, or engaging in the business of debt adjusting; and, in 
such action, may appoint a receiver for the property and money employed in the 
transaction of business by such person as a debt adjuster, to insure, so far as may 
be possible, the return to debtors of so much of their money and property as has 
been received by the debt adjuster, and has not been paid to the creditors of the 
debtors. (1963, c. 394, s. 3.) 


§ 14-426. Certain persons and transactions not deemed debt ad- 
justers or debt adjustment.—The following individuals or transactions shall 
not be deemed debt adjusters or as being engaged in the business or practice of 
debt adjusting: 
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(1) Any person or individual who is a regular full-time employee of a debtor, 
and who acts as an adjuster of his employer’s debts; 

(2) Any person or individual acting pursuant to any order or judgment of a 
court, or pursuant to authority conferred by any law of this State or of 
the United States; 

(3) Any person who is a creditor of the debtor, or an agent of one or more 
creditors of the debtor, and whose services in adjusting the debtor’s 
debts are rendered without cost to the debtor ; 

(4) Any person who at the request of a debtor, arranges for or makes a 
loan to the debtor, and who, at the authorization of the debtor, acts 
as an adjuster of the debtor’s debts in the disbursement of the proceeds 
of the loan, without compensation for the services rendered in adjust- 
ing such debts; 

(5) An intermittent or casual adjustment of a debtor’s debts, for compen- 
sation, by an individual or person who is not a debt adjuster or who 
is not engaged in the business or practice of debt adjusting, and who 


does not hold himself out as being regularly engaged in debt adjust- 
ing. (1963, c. 394, s. 4.) 


ARTICLE 57. 
Use, Sale, etc., of Glues Releasing Toxic Vapors. 
§§ 14-427 to 14-431: Repealed by Session Laws 1969, c. 970, s. 11. 


Cross Reference. — For present provi- Editor’s Note.—Former § 14-431, which 
sions as to use, sale, etc., of glues releasing provided the penalty for violation of this 
toxic vapors, see §§ 90-113.9 through 90- article, was amended by Session Laws 
113.11. 1969, c. 1224, s. 1. 


STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 

December 3, 1969 


I, Robert Morgan, Attorney General of North Carolina, do hereby certify that 
the foregoing recompilation of the general Statutes of North Carolina was prepared 
and published by The Michie Company under the supervision of the Division of 
Legislative Drafting and Codification of Statutes of the Department of Justice of 
the State of North Carolina. 


Rosert Morcan ; 
Attorney General of North Carolina 
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